
 

STATE OF CALIFORNIA 
DECISION OF THE  

PUBLIC EMPLOYMENT RELATIONS BOARD 
 
 

BRIAN CROWELL, 

 Charging Party, 

 v. 

BERKELEY FEDERATION OF TEACHERS, 
LOCAL 1078, 

 Respondent. 

  
 
Case No. SF-CO-828-E 

PERB Decision No. 2720 
 
May 20, 2020 

 
Appearances:  Laura Crowell for Brian Crowell; Weinberg, Roger & Rosenfeld by 
Stewart Weinberg, Attorney, for Berkeley Federation of Teachers, Local 1078. 
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DECISION1 
 
 KRANTZ, Member:  This case is before the Public Employment Relations Board 

(PERB or Board) on exceptions by Brian Crowell (Crowell) to a proposed decision by 

an administrative law judge (ALJ).  Crowell, a teacher at Berkeley Unified School 

District (District), filed an unfair practice charge against Berkeley Federation of 

Teachers, Local 1078 (Local 1078 or Union), which exclusively represents District 

teachers.  After Crowell filed a fifth amended charge, PERB’s Office of the General 

 
1 Subdivision (d) of PERB Regulation 32320, as amended effective April 1, 

2020, permits a majority of Board members issuing any decision or order to designate 
all or part of such decision or order as non-precedential.  Based on all relevant 
circumstances, including the criteria set forth in Regulation 32320, subdivision (d), we 
designate the instant decision as non-precedential.  (PERB Regulations are codified at 
Cal. Code Regs., tit. 8, § 31001 et seq.) 
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Counsel issued a complaint alleging that Local 1078 retaliated against Crowell for 

engaging in protected activities, and that the Union thereby breached its duty of fair 

representation, in violation of the Educational Employment Relations Act (EERA).2   

 The specific retaliatory act alleged in the complaint involved Crowell’s 

participation in a program known as Berkeley Peer Assistance and Review (BPAR).  

BPAR is a remedial program designed to give teachers peer support in correcting 

deficiencies.  (Berkeley Unified School District (2015) PERB Decision No. 2411, 

p. 5, fn. 5.)3  Pursuant to the District’s right to refer teachers to BPAR based upon 

demonstrated performance issues, the District referred Crowell to BPAR.  Once 

referred to the program, decisions as to whether a teacher should continue to 

participate in BPAR, and whether the teacher has shown sufficient improvement to 

exit the program after a year, are made by a panel which, at full strength, is composed 

of four teachers and three administrators.  In November 2013, the BPAR panel 

included a teacher named Cathy Campbell (Campbell), who also served at that time 

as the Union’s President.  The complaint alleged that the Union’s unlawful act 

occurred on November 19, 2013, when Campbell participated in a decision of the 

 
2 EERA is codified at Government Code section 3540 et seq. 
 
3 In addition to considering allegations concerning the BPAR program in 

Berkeley Unified School District, supra, PERB Decision No. 2411, we also considered 
allegations concerning BPAR in Berkeley Federation of Teachers, Local 1078 
(Crowell) (2015) PERB Decision No. 2405.  While the latter case is non-precedential, 
it remains binding on the parties to that case, which are the same parties in this case. 



3 

BPAR panel that Crowell should remain in BPAR once he returned from a leave of 

absence.4 

 After holding an evidentiary hearing and receiving the parties’ post-hearing 

briefs, the ALJ issued a proposed decision dismissing the complaint and the charge.  

Crowell filed timely exceptions, wherein he reprises arguments the ALJ rejected, 

including that Campbell acted with a retaliatory motive and that Local 1078 is liable for 

Campbell’s alleged wrongdoing as a BPAR panelist. 

 When resolving exceptions to a proposed decision, the Board applies a de novo 

standard of review.  (County of Santa Clara (2019) PERB Decision No. 2629-M, p. 6.)  

However, to the extent that a proposed decision has adequately addressed issues 

raised by certain exceptions, the Board need not further analyze those exceptions.  

(Ibid.)  The Board also need not address alleged errors that would not impact the 

outcome of the case.  (Ibid.) 

 We have reviewed the proposed decision, the record, Crowell’s exceptions, and 

the Union’s response.  All of the arguments Crowell raises in his exceptions were 

adequately addressed by the proposed decision or would not affect the outcome of the 

case.5  We affirm the ALJ’s conclusion that Campbell’s participation on the BPAR 

 
4 Although Crowell was scheduled to begin in BPAR at the outset of the 

2013-2014 school year, Crowell took an approved leave of absence at that time.  On 
November 19, 2013, while Crowell was on leave, the BPAR panel met.  In deciding 
that Crowell should remain in BPAR, the panel followed an existing practice of 
continuing teachers in BPAR when they take a leave of absence during their 
enrollment in the program. 

 
5 Crowell contends that the ALJ erred by refusing to consider certain exhibits he 

had marked for identification.  After careful review, we find no reason to disturb the 
ALJ’s decision to sustain the Union’s evidentiary objections to four exhibits proffered 
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panel, in her role as a District teacher, is not sufficient to make the Union liable for the 

panel’s decision.  We also affirm the ALJ’s alternative conclusion that, even if 

Campbell was acting as Local 1078’s agent in her role on the BPAR panel, the Union 

did not retaliate against Crowell for his protected activities. 

ORDER 

 The complaint and amended unfair practice charge in Case No. SF-CO-828-E 

are DISMISSED. 

 

Members Shiners and Paulson joined in this Decision. 

 
by Crowell.  We also note that during the course of the hearing, Crowell withdrew one 
of the exhibits he now complains the ALJ failed to consider. 


