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P NI ON

This case is on appeal froma proposed hearing officer's decision holding,
in pért, that a unit of operations-support services personnel properly included
skilled crafts enpl oyees. The United Brotherhood of Carpenters and Joiners of
Anerica, Local 162 (Carpenters) has taken exception to the inclusion of skilled
crafts enployees, streamng in particular its history of representation on
behal f of the skilled crafts enployees in the San Mateo Union H gh School District
(District) and the apparent separate unit status afforded skilled crafts enpl oyees
inthe private sector. Additionally, the Carpenters argue that skilled crafts
enpl oyees performdistinct work functions as conpared to other operations-support
services enpl oyees.

- W have reviewed the record and the attached proposed decision in |ight of
the Carpenters exception. The findings of fact are supported by the record.
They unequivocal |y reflect a strong commnity of interest between and anong al
the operations-support services enployees of the District including the skilled
crafts enployees. Further, evidence relating to the history of representation
by the Carpenters is not as persuasive as the Carpenters assert. In fact, a
conparison of this case and Sacramento Gty Unified School District? clearly
supports the hearing officer's treatnment of the facts and ultimte concl usions
In light of the criterion of "established practices, including, anong other
things, the extent to which such enpl oyees bel ong to the same enpl oyee organi za-
tion. .." found in Governnent Code Section 3545(a). W note that in this case
(1) skilled crafts enployees alongwith all other classified enpl oyees have
recei ved across-the-board percentage increases for ten years, (2) skilled crafts
enpl oyees have remai ned nenbers of their respective unions, (3) the Carpenters
have not exclusively represented the skilled crafts enployees under the Wnton
Act (Ed. Code Sec. 13080, et seq., repealed July 1, 1976),% (4) to the extent
the Carpenters have represented the skilled crafts enpl oyees, it has done so
on an increased basis,* and (5) the scope of representation within the neet
and confer process under the Wnton Act has been generally devoted to wages.

EERB Deci si on No. 30A (Septenber 20, 1977).

SAmeri can Federation of State, County, and Municipal Enployees, District Council 57,
AFL-C O, has also represented some skilled crafts enpl oyees under the Wnton Act.

“The carpenters, alone, have been represented as early as 1947 by the Carpenters,
but other skilled crafts enployees acquired the Carpenters' representation only

I n subsequent years. 4



-

Regarding the Carpenters' reference to the unit designation of skilled
crafts employees in the private sector, we note the contrast between the
statutory guidelines explicitly provided for by our authorizing legislation
and those applied in the private sector. As we stated in Antioch Unified
School District:®

Examining the portion of the National Labor Relations
Act Section 9(b) that is pertinent in this case and comparing
that aspect of Section 9(b) with the relevant criteria in the
EERA, the differences between the two criteria become readily
apparent, The NLRA statutory criteria do not include an
efficiency of operations test, a community of interest test
or an established practices test. It is true that in respect
to community of interest and established practices (to the
extent that this means past bargaining history), the NLRB,
through its decisions, has fashioned the community of interest
standard already noted in this decision as having been relied
upon by this Board. The NLRB's Kalamazoo decision also
demonstrates that while the NatIonal Labor Relations Act is
silent on the criterion of past bargaining history, the NLRB
considers it a unit criterion. However, in respect to the EERA
criterion of efficiency of operations, not only is the National
Labor Relations Act silent, but the NLRB does not generally
apply that criterion in unit cases. In contrast, the California
Legislature has commanded that the EERB use that criterion in all
unit cases. The silence of Congress on past bargaining history
and community of interest gives the NLRB more leeway to fashion
and apply unit criteria than the California Legislature, with
mandated unit criteria, has given the EERB.

The attached decision of the hearing officer comports with prior Board
precedent in applying Section 3545(a) of the Educational Employment Relations
Act® and it is therefore affirmed.

N

Y <« & Y ) e e
Rv: 'Raymond J. Gonzales. Member Jerilou Cossack Twohey, Member

°EERB Decision No. 37 at 10-11 (November 7, 1977).

®Sacramento City Unified School District, EERB Decision 30A (September 30, 1977);
San Diego Unified School District, EERB, Decision No. 8 (February 18, 1977);
Fremont Unified School District EERB Decision No. 6 (December 16, 1976);
Sweetwater Union High School District, EERB Decision No. 4 (November 23, 1976).
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PROCEDURAL H STCRY
On April 1, 1976, the Anerican Federation of State, County and
Muni ci pal Enpl oyees, District Council 57, AFL-ClO (AFSCMVE) requested

recognition fromthe San Mateo Union H gh School D strictt (District)

for a unit conposed of approximtely 158 enployees in a unit which

i ncl uded sone operationé-support enpl oyees. 2 On April 1, 1976, California
School Enpl oyees Association, Chapter 156 (CSEA) requested recognition for a
unit of approxi mately 270 enpl oyees in food services, clerical and

secretarial and instructional aides (paraprofessional) classifications.

On April 1, 1976, the United Brotherhood of Carpenters and Joiners, Local 162
(Carpenters) requested recognition for a unit of approxinately 19 enployees in
the skilled crafts classifications.3 The District filed its responses to

these requests for recognition inwhich it indicated that it doubted the

1San Mat eo Union High School District is located in San Mateo County and has
an average enrol I ment of 10,535 students attending five high schools and a
continuation school as well as an enrollment of 6,000 in its adult education
program 1977 California Public Schools Drectory at p. 475.
The record ref[€cts carrent enrol I ment at 11, 500.

“AFSCMVE' s request included the foll owing positions: matron, bus driver, schoo
pl ant mai ntenance enpl oyee, autonotive serviceman, stock clerk/deliverynman,
mai ntenance man |, equi pnent operator, |ead bus driver, mechanic's hel per
mai nt enance man |1, crewchief, boiler roomnai ntenance man, tool and
equi prent control man, district grounds foreman, warehouse supervisor
nmechani ¢, bus dispatcher/instructor, school equipnent technician I,
| ead mechani ¢, school equipnent technician I, glazier, food services
substitute, food services - assistant |, production assistant, production
baker, cook manager, production supervisor

3The Carpenters' request included carpenters, painters, electricians,
plunbers; glaziers, locksmth, sheet metal workers, hereinafter referred
to as "skilled crafts.”



appropriateness of the unit sought by AFSCME because the District believed
AFSCMVE' s requested unit should include skilled crafts classifications and
shoul d not include certain classes of enployees including substitute

enpl oyees; that the small unit sought by the Carpenters woul d adversely
affect the efficient operations of the District; that it doubted the
appropriateness of CSEA's requested unit.

On April 11, 1977, CSEA petitioned the EERB to becone a party in
interest to the hearing for purposes of seeking a separate unit of food
services enpl oyees.

On May 10, 1977, an informal conference was hel d and a formal hearing
on May 10, May 18, June 28, 29 and 30, 1977. OnMay 10, 1977, AFSCME
del eted the position of "glazier," the only positionin theit requested
uni t which overlapped with the unit sought by the Carpenters. Further;
by way of settlement, the District affirmed its recognition of CSEA for the
Instructional aides (paraprofessional) unit and the business support
services unit. CSEA wi thdreM/ffonwthe hearing on condition that CSEA
retained the right to appear on the ballot in the unit inwhich food
services enpl oyees are found to be appropriate, provided that the regional
director determnes that CSEA has denonstrated 30 percent show ng of
Interest inthat unit based on dues authorizations in effect on May 10, 1977.

The parties stipulated that the District is an enployer within the
meani ng of the Act and that CSEA, AFSCME and the Carpenters are enpl oyee
organi zations within the meaning of the Act. The stipulations were accepted
w t hout inquiry.

| SSUES

1. Whet her food services substitutes are appropriate to the unit

whi ch includes other food services enpl oyees.



2. What is the appropriate unit for skilled crafts enpl oyees.

- FINDINGS-OF ‘FACT

AND-CONCLUSTONG OF L AW
Food- Servi ces “Substit ut es

The District seeks to exclude food service substitutes fromthe unit.
AFSCMVE woul d include this classification

Food services substitutes are called in towork by a secretary in the
District's office when a regular enployee is absent. Alist of 89
substitutes with frequent turn-over is maintained. Food services
substitutes work as long as needed and performthe work of the enployee who
Is absent. On one occasion, a substitute worked for a nonth but that was
unusual .  Food services substitutes are paid at a |ower hourly rate than
regul ar food services enployees and receive no fringe benefits while regular
food services enpl oyees do receive fringe benefitsJ

Food services substitutes' pay rates were initially set unilaterally by
an admnistrator and approved by the Board of Trustees and were not arrived
at under the neet and confer process of the Wnton Act.4 Subsequent |y,
increases have been granted to food services substitutes by the Board of
Trustees after conpletion of the neet and confer process for reqular
enpl oyees. Generally, the increase granted to the substitute enpl oyees
was close to that received by enployees in classifications which were

represented in the meet and confer process.

*Education Code Section 13080 et seq., repeal ed July 1, 1976,
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Based on the foregoing findings of fact, it is found that food
services substitutes are not appropriate to the unit which includes
regul ar food services enployeesﬂ Li ke substitute enpl oyees in other
deci sions of the Board, food services substitutes |ack the requisite
comunity of interest for inclusionin the unit with regular enployees
because they enjoy no expectancy of future enploynent and are enpl oyed
at different rates of pay and enjoy no fringe benefits.

AFSCME argues that certificated decisions should not govern because
Government Code Section 3545(a)(3) provides that classified and
certificated enpl oyees shall not be included in the sane unit. It is
found that decisions of the Board which relate to substitute enpl oyees
inthe certificated service are precedential because they set forth
criteria for determning comunity of interest.' That criteriais
equal |y applicable to all substitute enployees because it goes to comunity
of interest with regular enployees in the unit. Enployees whose continuing
interest in their enploynent is tenuous in nature and who enjoy separate
wages and fringe benefits, be they classified or certificated, |ack
commnity of interest with aunit of regular full and part-tine enpl oyees.

AFSCME al so argues that food services substitutes shoul d be included
inthe unit because they are pyblic school enpl oyees within the meani ng of

~ Government Code Section 3540.1(j). 56

°See Bel nont El enentary School District, EERB Decision No. 7, Decenber 30,
1976; Petal'uma El ementary and H gh School Districts, -EERB Decision No. 9,
Februgry 62, 1977; Los R os Comunity College District, EERB Decision No. 18,
June 9, 1977.

""Publ i c school enFonee" or "enpl oyee" means any person enpl oyed by any
public school enployer except persons elected by popul ar vote, persons
appoi nted by the Governor of this state, managenent enpl oyees, - and
confidential enployees.



Unli ke sections of the Educational Enploynment Relations Act (EERA)
which require that a unit include all supervisory enployees of the
enpl oyer” or all classroom teachers® nothing in the EERA
requires that a classified unit include all classified enployees of the
empl oyer. Only those enpl oyees who are found to be appro.p'r'.i afe
based upon comunity of interest, efficient operation of the enployer
and/ or established practices are appropriate to the unit. In this case,
the parties have addressed their argunments to community of interest
criteria. Because it is found that food services substitutes |ack a
conmuni ty of interest with regular food services enployees, food services
substitutes are excluded fromthe unit.

Skilled Crafts

AFSOME seeks a unit which is conposed of operafions-support
enpl oyees except for the skilled trades. The Carpenters seek to
represent what is essentially a skilled trades unit. The District's
position is that an operations-support services unit including skilled
crafts is appropriate.

The District enploys six carpenters, of which two are forenen,
five painters, of which one is aforeman, three electricians, of which
one is a foreman, one glazier, two maintenance nmen, one of whomworks with -
the glazier and one with various crafts enployees, and two who do

mechani cal work, of which one is a foreman. Exhibits also reflect current

?See Government Code Section 3545(a)(2).
See Governnent Code Section 3545(a)(l).



classifications of |ocksmth, metalworker and hardware .repairnman and

mai nt enance man - heating and:ventilating; whi'ch may or may not be

i ncluded with the designations . of positiéns above. These enpl oyees
performrepair work and new construction of the physical facilities of the
District.

Hstorically, the skilled crafts enployees have each.general |y bel onged
to their applicable skilled crafts union. In the meet and confer process
under the Wnton Act, the spokesperson at the table has been the
Carpenters with representatives fromthe electricians and plunmbers joining
inat some sessions. AFSOME has al so represented sone skilled crafts
enpl oyees under the Wnton Act.

Since 1947, the Carpenters have represented carpenters at the Di strict.
In the early 1950's, the District hired a painter who was represented by
Carpenters. Electricians and plunbers were hired in the md 1950's and the
Carpenters represented them Generally the representative fromthe
Carpenters met with the superintendent or a representative of the Board
every year from1947 to 1975-76, usual ly regarding wages. On one occasion
he spoke directly with the Board of Trustees.

The record reflects that, under the Wnton Act, a letter of recognition
woul d be forwarded to any organization claimng to represent enpl oyees
of the District after verification.

I'n addressing the efficiency of operations criteria under the EERA
the District put in substantial testinony regarding experiences under the
Wnton Act. It is to be noted that the experiences under the Wnton Act
i nvol ved ei ght enpl oyee organizations including those who are parties

to this hearing.
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I n addressing community of interest, the record reflects that
District policies regarding denntion,'éuspension,'evaluation, fringes,
grievances and hol i days have applied to all classified enployees including
skilled crafts enployees. Policy regarding hours and pronotions have
varied. Cassified enployees general |y work seven and one-hal f hours
per day. Enployees in the skilled crafts work eight hours per -day and have
every third Friday off, a benefit obtained for themthrough the meet and
confer process. Technical service enpl oyees, those who fepair audio
vi sual equipment, typewiters and so forth, are off for two and a hal f
hours every Friday. Skilled crafts and most classified enployees are
covered by a promotion policy based on a series of itens, including |ength
of service. The exception to the general pronotion policy covers'bus
drivers, custodian and nai nt enance enpl oyees, where length of service is a

primary consideration for pronotion.

Skilled crafts enpl oyees gene{élly begin their work day at-8:00 a.m,
as do custodians. Qther classifications begin earlier, such as ground crews;
some bus driveré work split shift, and food services enpl oyees work a shorter day.
Wth the excéption of bus drivers and food services enployees who work
school days only, and matrons who work 10.5 months, all enployees in both
AFSCME' s and the Carpenters' proposed unit are enployed 12 nonths per
year. ) o
Wage increases for all classified enpl oyees have general |y been a
flat percentage increase. The skilled crafts generally occupy the nost
hi ghl'y paid positions within the classified service. Oassified
enpl oyees in both AFSCME' s and the Carpenters' proposed unit receive a
10 percent differential if they work one day in a higher classification

Al'l other classified enployees receive a 5 percent differential after five days.



Except for part-tine bus drivers, all are paidnonthly. All receive the
sanme fringe benefits.

'Che'procedUre is used for hiring all classified enployees. The sane
procedure and forms are used for eval uation. Joufneynen certificates
are required for the positions of |ocksmth, metal worker, carpenter,
pl umber and el ectrician.

d azier, maintenance man - heating and ventilating, and maintenance
men in the skilled crafts department do not require journeynen
certificates. Qutside of the skilled crafts department, the mechanic
is required to have a journeymen certificate

The assistant superintendent - operations is responsible for
supervision of the classified enployees in queStion. Under the director of
managenent services, the district manager of food services supervises al
food services enpl oyees and the district manager of purchasing supervises
war ehousemen.  Under the director of naintenance, operations and
engi neering, there are four departnents or divisions: the district menager
of operations and grounds supervises 110-130 custodiral and grounds
enpl oyees; the district manager of transportation supervises 10 full-tine
and 30 part-time drivers, mechanics, dispatchers, and other transportation
enpl oyees; the district manager of technical services supervises five
t echni cians who repair and maintain audi o visual equipment, typewiters
and busi ness machines; the district nmanager of maintenance supervises the
skilled crafts enpl oyees.

The transportation garage maintenance building is located on the
canpus of San Mateo Hi gh School. Technical service enpl oyees, transportation
enpl oyees and the skilled crafts enployees are all headquartered at that
facility. The custodial staff of the high school uses that facility for
storage as well. Both a common lunch roomand tool roomare shared by

enpl oyees at the facility.



Cust odi ans, grounds and food.services enpl oyees.work at various schoo
sites. Mst enployees, including skilled‘crafts; who are headquartered
at the transportation garage-mintenance building;_perforn1their
work function at various school sites;- VWil e on the school sitef t hese
enpl oyees are subject to the direction of the site admnistrator

The record reflects several exanples of custodians, grounds
personnel, or boiler menworkingwith skilled crafts enployees on
various projects.

It is clear fromthe record that the work function of food services,
custodi al and grounds, transportation, technical services and skilled
crafts enployees are involved in the naintenance of the physica
facilities of the District. It is equally clear that there is overlap
intheir function. Both food services and custodial "enpl oyees maintain
cleanliness in the kitchen. Qustodians of ten performsone function of
nearly all skilled crafts enployees, such as painting or repairing
|'ight switches.

a. Established Practices

The Carpenters urge that comunity of interest criteria is not decisive
and that this decision should turn on that portion of Governnent Code
Section 3545(a) which reads," their established practice, including
among ot her things, the extent to whi ch such enpl oyees bel ong to the
sane enpl oyee organization."

They further urge that the decision of the Board i n"Sacranent o Cfty

Unified School District® is not decisive because in that case there was no

substantial prior bargaining history. In Sacranento CGty, the Board

SEERB Decision No. 30, Septenber 20, 1977.
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found that since 1948 the Building Trades Council has .represented

mai nt enance and crafts workers; but that since 1973, they had received the
same across-the-board increase granted all other enployees. They further
found that the separate salary schedul e and apprenticeship training of
skilled crafts enployees were differences in degree rather than kind.

It is found that Sacramento-City is binding precedent in this case.

Here, the evidence does not support a finding that the skilled crafts

have received anything other than an across-the-board percentage increase
during the last ten years.' Merber ship for carpenters,'painters,
eIectriciané and pl unbers has been in their respective unions with the
Carpenters as spokesmen. Several positions within the skilled crafts

pay scal e includrng gl azier, Iocksnith{ net al wor ker and har dwar e

repai rmen and mai ntenance man - heating and ventilating have never been
represented by Carpenters and at |east sone of these have been represented
by AFSCVE. Based on fhe record; it cannot be found that "established
practices" and/or menbership in the sane organization formthe basis for an
appropriate unit in this case.

b. Efficiency of Qperation

The efficiency of operations evidence which the District argues in favor
of an operations-support services unit is not persuasive. Experience under
the Wnton Act dealing with eight recognized enpl oyee organi zations wi t hout
criteria for appropriate units may very wel |l be nore cunbersone than |
dealingwth a limted number of exclusive representatives inregard to
appropriate units.

c. Community of Interest

The presunption raised i n Sweetwater Union H gh School District®

Sweet wat er UHSD, EERB Decision No. 4, Novenber 23, 1976.
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is that an operations-support services unit including all skilled

trades enployees is appropriate based on community of interest. That pre-
sunption has not been overcone in this case. The unit urged by the District,
a Sweet wat er operations-support services unit, is conposed of cIaséifica-
tions that share a basic comunity of interest based onwork function. All
are engaged i n maintaining the physical facilities of the District and

provi ding support service. At |east one organization, AFSCME, has
expressed wi |l ingness to represent such a unit.

In addition to work function, these classifications share other common
characteristics. Terms and conditions of enploynent, including such things as
hiring procedure, evaluation and grievances are identical; fringe
benefits are simlar, including the differential for working out of
classification which distinguishes operations-support services enpl oyees
fromthe units of business support services and instructional aides for which
CSEAwas granted recognition.

Al'l are under the direction of the assistant superintendent of
operations. Mst are supervised by the director of maintenance, operations
and engi neering. \While on school sites, all are subject to direction fromthe
site admnistrator.

Based on the foregoing, it is found that an operations-support services
unit is appropriate.

The District, by way of brief, argues that the carpenter forenen,
electrician foreman, painter foreman and mechanical maintenance foreman
are not supervisory enpl oyees under the Act. No party has urged that these
positions be found supervisory. Further, nothing in the record indicates

that these classifications possess any of the supervisory functions set forth
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in Governnent Code Section 3540.1(n). "Based on the record, it is found
that the carpenter forenen, demﬁcmhfmemm,pmMerfmmmnam
mechani cal mai ntenance forenan are‘hof.supervisory enployees within the
meaning of the EERA and shoul d be included in the operations-support
Services unit.
" "PROPOSED DECI SI ON :
It is the Proposed Decision that:

1. The following unit is appropriate for meeting and negotiating,
provi di ng an'enployee organi zation becomes the exclusive representative:
all operations-support services enployees including mtron, bus driver,
school plant maintenance enpl oyee, autonotive serviceman, stock clerk/
del i veryman, maintenance man |, equipnent operator, |ead bus driver, nechanic's
hel per, maintenance man ||, crewchief, boiler roomnaintenance man, tool
and ‘equi pment control man, district grounds foreman, warehouse supervisor
mechani ¢, bus dispatcher/ instructor, school equipment technician |, |ead
mechani ¢, school equipnent technician |1, glazier, food services -
assistant |, production assistant, production baker, cook manager,
production supervisor, carpenters, painters, electricians, plunbers,
glaziers, sheet metal workers, refrigerator and appliance repairman,
| ocksm th, metal worker and hardware repairman, carpenter |eaderman, carpenter
foreman, painter |eaderman, painter foreman, maintenance mn - heating and
ventilating, electrician foreman, nechanical maintenance foremn, and
excluding all other enployees includiing management, confidential and
super vi sory.

2. The positions of carpenter forenen, electrician foreman, painter
~ foreman and mechani cal mai ntenance forenan are not supervisory enpl oyees
wi thin the meaning of the EERA.
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The parties have seven (7) calendar days from receipt of this
Proposed Decision in which to file exceptions in accordance with California
Administrative Code Section 33380, the EERB's Rules and Regulations. If
no party files timely exceptions, this Proposed Decision will become final
on November 22, 1977 and a Notice of Decision will issue from the Board.

Within 10 workdays after the employer posts the Notice of Decision,
the employee organizations shall demonstrate to the Regional Director at
least 30 percent support in the above.unit, provided however, that CSEA
shall have the right to appear on the ballot if they demonstrate to the
Regional Director that they have 30 percent support in the above unit based
on dues authorizations on May 10, 1977. The Regional Director shall conduct
an election at the end of the posting period if: (1) more than one employee
organization qualifies for the ballot. 1If only one employee organization

qualifies for the ballot, then the employer shall grant voluntary recognition.*

Except as noted above, the date used to establish the number of
employees in the above units shall be the date of this decision unless
another date is deemed appropriate by the Regional Director and noticed to
the parties. 1In the event another date is selected, the Regional Director
may extend the time for employee organizations to demonstrate at least

30 percent support in the units.

Dated :ﬂ«u-—éﬂ//ﬂj_ 1977

P
Sharrel J. Wyatﬂ/
Hearing Officer

*Based on stipulation in the record.
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