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DECI SI ON

The United Adm nistrators of San Francisco (hereafter UASF)
is appealing a hearing officer's dismssal of its unfair
practice charge against the San Francisco Unified School
District (hereafter District).

On May 2, 1977, the United Adm nistrators of
San Francisco filed an unfair practice against the
San Francisco Unified School District, alleging that the

District violated sections 3543.5(a), (b) and (c) of the



Educati onal Enploynment Rel ations Act (hereafter EERA)I by
preparing individual enploynent contracts for enployees in a
proposed supervisory negotiating unit for which UASF had
requested recognition.? UASF alleged that the District's
preparation of those contracts was a coercive tactic designed
to fragnent the enployees in the unit, and that the contracts
woul d resolve major issues relating to the terns and conditions
of enploynent of such enployees. On May 17, 1977, UASF anended
the charge to allege that the District had designated certain
UASF nenbers as representatives on the District's negotiating
team for nonsupervisory certificated enpl oyees. UASF all eged
that the enpl oyees could not decline to serve on the
negotiating teamw thout prejudice to their enploynent, and

that the District's act was intended to underm ne the

lrhe Educational Enploynent Relations Act is codified at
Gover nnment Code, sec. 3540 et seq. Hereafter, all statutory
references are to the Governnment Code unl ess otherw se
i ndi cat ed.

Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive
representative....

27he proposed unit included principals, assistant
principals, supervisors, assistant supervisors, directors and
adm ni strative assistants.
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position of UASF. The District admtted certain of the factua
all egations, but denied that it had commtted an unfair
practice. The District clained that the parties were engaged
in the preparation of individual contracts pursuant to the
requi renents of a provision in the San Francisco Gty Charter.
A formal hearing was held before a hearing officer of the
Educati onal Enpl oynent Rel ations Boar d¥ on July 1, 1977. The |
hearing officer dismssed the alleged violation of section
3543.5(c) at the time of the hearing on the ground that since
no exclusive representative yet had been certified to represent
the proposed enployee unit, the District was under no
obligation to neet and negotiate. On August 29, 1977, the
hearing officer issued the attached recommended deci sion

di smssing the remaining portion of UASF' s charge.

EACTS
On April 1, 1976, UASF filed with the District arequest
for recognition as the exclusive representative of a unit of
supervi sory enployees. The International Brotherhood of
Teansters, Local 960 (hereafter Teansters), filed a tinely

intervention.4 The District doubted the appropri at eness of

3The Educati onal Enpl oynment Rel ati ons Board was renaned
the Public Enploynent Relations Board (hereafter PERB)
effective January 1, 1978.

“Section 3544.1(b) states:

The public school enployer shall grant a
request for recognition filed pursuant to



the proposed unit, claimng that all of the enpl oyees for

UASF had

have negotiating rights under the EERA. ° The case was set

for a uni

Ofice of

In late March 1977, the District initiated a series of

whom

petitioned were nmanagerial and therefore should not

t determnation hearing by the San Franci sco Regi onal

the Educational Enpl oynent Rel ations Board.

nmeetings wth representatives of both UASF and the Teansters

(Continued footnote 4)

5Sect

Section 3544 unl ess:

(b) Anot her enpl oyee organi zation either
files with the public school enployer a
chall enge to the appropriateness of the unit
or submts a conpeting claim of
representation wthin 15 workdays of the
posting of notice of the witten request.
The cl aim shall be evidenced by current dues
deductions authorizations or other evidence
such as notarized nenbership lists, or
menber ship cards, or petitions signed by
enpl oyees in the unit indicating their
desire to be represented by the

organi zation. Such evidence shall be
submtted to the board, and shall remain
confidential and not be disclosed by the
board. The board shall obtain fromthe

enpl oyer the information necessary for it to
carry out its responsibilities pursuant to
this section and shall report to the

enpl oyee organi zati ons seeking recognition
and to the public school enployer as to the
adequacy of the evidence. |If the claimis
evi denced by the support of at |east 30
percent of the nenbers of an appropriate
unit, a question of representation shall be
deenmed to exist and the board shall conduct
a representation election pursuant to
Section 3544.7, unless subdivision (c) or
(d) of this section apply;...

ion 3543.4 states:

No person serving in a managenent position
or a confidential position shall be
represented by an exclusive representative.
Any person serving in such a position shal
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for the purpose of discussing terns of individual contracts of
enpl oynent for enployees wthin the proposed supervisory unit.
According to the District, it had been advised by the "R |es

llé

Conmmi ssi on in the fall of 1976 to prepare such contracts in

accordance with a 1971 anmendnent to the city charter.” Three

(Continued footnote 5)

have the right to represent hinself
individually or by an enpl oyee organi zation
whose nenbership is conposed entirely of
enpl oyees designated as hol di ng such
positions, in his enploynent relationship
with the public school enployer, but, in no
case, shall such an organization neet and
negotiate with the public school enployer.
No representative shall be permtted by a
public school enployer to neet and negotiate
on any benefit or conpensation paid to
persons serving in a nmanagenent position or
a confidential position.

6The Riles Conmission was an ad hoc group of citizens in
San Francisco concerned with reform of District policies.
Contrary to the findings of the hearing officer in this case,
it had no formal relation either with California Superintendent
of Public Instruction Wlson Rles or with the State Departnent
of Educati on.

7Phe San Franci sco Cty Charter was anended in 1971 to
provi de:

Al ... vice principals, principals,
supervisors and directors who are appoi nted
on or after July 1, 1971, or who are

ot herwi se determned not to be pernanent
enpl oyees shall be enployed pursuant to four
year contracts with the Board of Educati on,
which contracts shall be subject to renewal
based upon achi eving and maintai ni ng
standards of performance, which standards of
performance shall be governed by rules and
regul ations as pronulgated by the Board of
Educat i on.



new nmenbers had been elected to the school board to take office
in January 1977, and the new school board had directed the
adm nistration to prepare the contracts.

Si x such neetings took place, and the Teansters and UASF
attended all of them However, UASF continually maintained
that it was attending the neetings under protest and that
negoti ati on over enploynent terns should be postponed until an
excl usive representative had been selected. UASF wote to the
District on April 13, 1977, objecting to the specific
provisions of the draft contracts and stating further:

The reason that we are specifically raising
this question at this tinme is because your
draft nust be read against the background of
the present proceeding before the

Educati onal Enpl oynent Rel ations Board
(EERB). You will recall that UASF applied
for representation prior to April 1, 1976;
that a hearing on unit determ nation was
held and was concl uded on Decenber 15, 1976;
that a transcript was prepared, the matter
briefed, and that it is presently under

subm ssion before EERB for a decision on
unit determination. W are inclined to view
that the presentation of a draft of the
particul ar type of Agreenment which | have
outlined above constitutes an unfair |[|abor
practice wthin the neaning of the Rodda
Bill and it is our present intent to nake
such a representation to EERB.

At the first neeting, the District presented a draft of its
proposed contract. Provisions covered pay grades, pay
adj ustments, work cal endar, fringe benefits, evaluation
procedures, and termnation of the contract by the
superintendent for non-performance of duties. The contract term

was to be four years. UASF had objections to many of these



provi sions, and specifically objected to those relating to work
cal endar, fringe benefits, evaluations and term nation of the
contract. UASF contended that the latter provision conflicted
with the city charter requirement of a four-year contract.

At a school board neeting in April, a board nenber stated
-that inplenmentation of the contracts was inportant because the
mandate of the city charter had not been conplied with. GOne of
the District's negotiators responded to the effect that, "You
give ne permssion and I'Il have a contract on the desk in the
morning. Either you sign it or else.”

During the course of the neetings, the contract went
through six drafts. There were changes in the areas of work
cal endar and eval uations, and a general guarantee of due
process in conformty wth the Educati on Code was added to the
provi sion governing termnation. There also was a new
provi si on concerning contract renewal, a guarantee that nothing
in the contract would abridge rights granted by the city
charter or the Education Code, and a reservation for future
di scussion of additional provisions. This provision stated:

It is anticipated by the parties that
addi ti onal provisions governing the public
school enpl oyer/enpl oyee rel ationship,
including the establishnment of an

adm nistrator's grievance procedure,
specific notice and hearing procedures, and
other relevant matters shall be the subject
of future discussions between the parties.
In the event the herein Adm nistrator
becones a part of the bargaining unit as a
result of the EERB decision, the word

"di scussion" in this section shall be
construed to nean "negotiation."



District representatives prepared a nenorandum to other
managenent personnel that recorded certain matters discussed at
the final neeting of June 8, 1977. The nenorandum
characterized certain objections raised by UASF as being that
"...this contract is premature insonuch as District and
enpl oyees are awaiting decision of the EERB."

The final draft of the proposed contract was placed on the
agenda of the school board for adoption on June 14, 1977. The
contract was renoved from the board' s agenda, however, and the
District took no action with respect to it. There is no
evi dence explaining why the itemwas renoved from the agenda.
At no later tinme was the contract discussed or approved by the
District.

During May 1977, the District asked six principals, who
were included in UASF's petition, to join the District's
negotiating team for the nonsupervisory certificated unit.
These enpl oyees apparently consented to taking part in
negoti ati ons.

The hearing officer in the representation case rendered his
proposed deci sion on June 10, 1977, holding that the
supervisory unit for which UASF petitioned was appropriate.
The principals on the District's negotiating team resigned

after that decision was issued.

The Teamsters appealed the hearing officer's proposed ~ =~

deci sion, which the Board itself affirned in



San Francisco Unified School District (9/8/77) EERB Decision

No. 23. An election was held on Novenber 15, 1977. A mgjority
of votes was cast for UASF. The parties subsequently

negotiated a collective agreenent for enployees within the unit.,

DI SCUSSI ON

A fundanental right guaranteed to public school enployees
by EERA is the freedom to join an enpl oyee organization of
their choice and to select an exclusive representative in their
enpl oynent relationships with the school enployer. The scope
of such representation includes nmatters relating to wages,
hours and terns and conditions of enploynent as defined by the
EERA. 8

Patently, these rights mght well be neaningless if sone
protection were not afforded against an enployer's interference
with their exercise. Thus, section 3543.5(a) prohibits
reprisals, discrimnation, interference or coercion, or
threats, by enployers agai nst enpl oyees because of the exercise

of these rights.

8Section 3543.2, as anended Septenber 7, 1977, which
states:

The scope of representation shall be limted
to matters relating to wages, hours of

enpl oynment, and other terns and conditions
of enploynent. "Terns and conditions of

enpl oynent” nean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignnment policies, safety conditions
of enpl oynent, class size, procedures to be
used for the evaluation of enployees,
organi zati onal security pursuant to



In the present case, the totality of the District's conduct
shows a violation of section 3543.5(a). First, the D strict
had not followed the mandate of the six-year-old charter
provision until 1977, after enployees signed authorization
cards expressing their interest in being represented by an
enpl oyee organi zation pursuant to the newly enacted EERA. A
reasonable inference may be drawn fromthis timng that the
proposed contracts, as well as the District's hol ding of
nmeetings to address them were intended as a threat of reprisa
agai nst the enpl oyees because they sought to exercise their
rights under EERA.

Second, the wording of the proposed contracts permts a

simlar inference to be drawn. The scope of the coverage

(Continued footnote 8)

Section 3546, procedures for processing

gri evances pursuant to Sections 3548.5,
3548.6, 3548.7, and 3548.8, and the | ayoff
of probationary certificated school district
enpl oyees, pursuant to Section 44959.5 of
the Education Code....

10



of the individual contracts was in excess of that required by
the city charter.® In addition, the contracts only permtted

renegotiations over "additional provisions governing the public

school enpl oyer/ enpl oyee relationship, including the

establi shnment of an adm nistrator's grievance procedure,
specific notice and hearing procedures, and other relevant
matters." (Enphasis added.) Through this clause, the District
acknow edged that in the event an enpl oyee organi zation were to
be certified or recognized as the exclusive representative of
enpl oyees of the negotiating unit, the District would be
required to negotiate with it on nmatters within the scope of

an

representation.? However, by this clause future

IThe provision of the city charter is set forth at
footnote 7, supra.

Vsection 3543.2, as anended Septenber 7, 1977, is set
forth at footnote 8, supra.

Section 3543.3 states:

A public school enployer or such
representatives as it nmay designate who may,
but need not be, subject to either
certification requirenments or requirenents
for classified enployees set forth in the
Educati on Code, shall neet and negotiate
with and only wth representatives of

enpl oyee organi zati ons selected as exclusive
representatives of appropriate units upon
request with regard to matters within the
scope of representation.

11



negoti ations under the EERA were limted to subjects not
addressed by the contracts, and were precluded wth respect to
items which were addressed. The contracts, therefore, did not
all ow negotiations on all matters within the scope of
representation which is the right of enployees through their
exclusive representative. This is further evidence of a
viol ation of section 3543.5(a) of the EERA 111

This infringenment of the enpl oyees' rights is not
redeemed by the fact that the individual contracts of

enpl oynent were not adopted by the governing board of the

MChairman Quck notes that our dissenting colleague
argues that UASF itself proposed the clause in question, and
that this clause therefore is not evidence of a District intent
to interfere with the rights of enployees. This argunent
relies on the testinony of the District's sole witness that the
clause in dispute was proposed, prepared and submtted by
UASF. This argunent, however, disregards the facts as they
exi st and were found by the hearing officer. First, the
hearing officer held, and the record shows, that UASF objected
consistently to the District's decision to draft individua
enpl oynent contracts, to the holding of neetings with respect
to them and to the contents of the contracts at each stage.
Second, the initial appearance in the record of the disputed
clause is in Draft Agreenent #6, which, according to the
District's witness, was prepared and proposed by the District
itself. No exhibit on file in this case supports the dissent's
factual contention. Since the testinony of even the District's
witness is in part inconsistent with the dissent's
interpretation of the facts, the opening statenent of the
District's counsel aids in clarifying them The District's
counsel stated:

W included and incorporated in a nunber of
our drafts ... a provision In our contract
that we would renegotiate the terns and
conditions of enploynent as required by the
Rodda Act .

And our position is the the fact that we
i ncorporated that provision within our
draft, that we had not in fact interfered
W th enpl oyee rights. (Enmphasi s added.)

12



District. The EERA prohibits threatened acts of reprisal and

discrimnation as well as acts that achieve those objectives.
Section 3543.5(a).

The District's attenpt to include on its managenent
negoti ati ng team nenbers of the petitioned-for negotiating unit
is further evidence of an intent to interfere with the
enpl oyees' free choice of a representative. A request by an
enpl oyer to an enployee to take part on its negotiations team
is not one that an enployee can refuse lightly. Further, in
view of the fact that the alleged nanagerial status of
enpl oyees was the very issue in the representation proceeding,
the District's act of appointing themto the negotiating
conmttee was a direct attack on their right to organi ze and
seek representation.

W disagree with two specific aspects of the hearing
officer's analysis. First, we reject his conclusion thatA t he reco_rd
| supplies "no evidence that the District comunicated directly
with nenbers of the unit with regard to the possibility of
requiring individual contracts.”™ UASF and the Teansters were
involved directly in nmeetings with the District, and their
know edge of the District's design may be attributed to their
menbers. Second, the hearing officer's finding that NLRB v.
J.l. Case Co. (1944) 321 U.S. 332 [14 LRRM501] is inapplicable

to this charge is inaccurate.12 J.l. Case upheld the finding

12T7he EERB takes cogni zance of cases decided under
the National Labor Relations Act (hereafter NLRA), 29 U. S. C
sec. 151 et seq., when the |anguage of the EERA and NLRA is
identical or simlar. Fire Fighters Union v. Cty of Vallejo
(1974) 12 Cal.3d 608; Sweetwater Union H gh School D strict
(11/23/76) EERB Decision No. 4.

13



of the National Labor Relations Board (hereafter NLRB) that the
enpl oyer's outright refusal to bargain with the exclusive
representative of the enployees involved, based on previously
executed individual contracts of enploynent, constituted an

unl awful refusal to bargain, and that the enployer's urging
enpl oyees to bargain individually on the basis of such
contracts rather than through a collective agent interfered
with and inpeded the enployees' rights under the National Labor
Rel ati ons Act. In the underlying case, the NLRB had held

that an enpl oyer cannot offer contracts of enploynEnt.to

enpl oyees "for the purpose of infringing rights under the

[National Labor Relations] Act." J.l. Case Co. (1942) 42 NLRB

85, 96 [10 LRRM 172] .
*okk ok ok

The District's contention that its neeting and
conferring wth respect to the individual contracts
of enploynment was excusabl e because the District was under a
charter obligation to make such contracts is rejected. The
evi dence supports the conclusion that the D strict was
otherwi se notivated. At the very least, the District has
failed to prove that business reasons pronpted its
conduct.® Moreover, at the tinme the District clained that

it was under an obligation to follow the charter's mandate, it

lBSee, e.g., NLRBv. Geat Dane Trailers, Inc.
(1967) 388 U.S. 26 [65 LRRM 2465] .

14



was under a further legal obligation to conply wth the mandate
of the EERA. Gven the timng of the District's conduct, the
District's justification is not convincing.

In summary, considering the totality of the District's
conduct, the Board finds that conduct violated section
3543.5(a) of EERA

W uphold the hearing officer's dismssal of the
al l eged violation of section 3543.5(b) of the EERA. Wile the
record establishes that the District interfered with the rights
of the enployees to join the enpl oyee organization of their
choice and to select an exclusive representative, it does not
show that the District interfered with any right guaranteed to
UASF by the EERA.

W also uphold the hearing officer's dismssal of the
all eged violation of section 3543.5(c) of the EERA. Only an
exclusive representative has a right to neet and negotiate with-

the public school enployer.

15



REMEDY

The District tabled the individual contracts and
UASF—now the exclusive representative—has entered into a
collective negotiations agreement with the District covering
the subject employees in question. Consequently, it is
unnecessary to order the District not to implement the
individual contracts.

ORDER

Upon the foregoing Decision and the entire record in
this case, IT IS ORDERED that the San Francisco Unified School
District shall:

1. Cease and desist from in any manner restraining,
discriminating against, or otherwise interfering with the
rights of employees under the Educational Employment Relations
Act; and specifically section 3543.5(a).

IT IS FURTHER ORDERED that the alleged violations of
sections 3543.5(b) and (c) of the Educational Employment

Relations Act are hereby DISMISSED.

é&: Harry Gluck, Chairperson Raymond J. Gonzales Member
{ r

Jerilou Cossack Twohey, Member, dissenting:

I disagree with the majority's determination that the District

violated section 3543.5(a) of the EERA by drafting individual

16



enpl oynent contracts for sone supervisory enployees and by request-

ing certain supervisory enployees to serve on.its negotiating

team for nonsupervisory certificated enpl oyees. | agree with the

majority that the District did not violate sections 3543.5(b) and (c)
The majority relies on the "totality" of the District's con-

duct to conclude that it violated section 3543.5(a). This

"totality" is conprised of three events: (1) the timng of the

District's attenpt to conply with the charter requirenents; (2)

the wordi ng of the proposed contracts; and (3) the District's

attenpt to include sone of the petitioned for enployees on its

negotiating team for nonsupervisory certificated enpl oyees.

I

In order to establish that an enpl oyer has threatened an
enpl oyee with reprisal, it nust first be established that the
enpl oyee has been threatened with sonething adverse. However,
in the instant case the mgjority does not contend, nor does
the evidence establish, that the proposed contracts woul d have
i nposed nore onerdus terms and conditions of enploynment on the
affected enployees. In fact, it would appear that the proposed
contracts nerely incorporated existing terns and conditions of
enpl oynment. There is no dispute that the charter does mandate
that these enpl oyees have enploynment contracts with the District.
It is difficult to see how contracts which do not adversely
change the enpl oyees' existing terns and conditions' of enploy-

ment could be construed as reprisals.

17



However, assum ng for the purposes of argunent, that such
contracts could be coercive, nothing in the timng of the pro-
posed contracts warrants the inference that they were intended
as reprisals against enployees. |If enployees are to understand
that the enployer is taking an action in retaliation for their
exercise of protected rights, the enployer's action nust be
related to the protected activity either by words or tine. In
this case, neither occurred. UASF filed its request for recogni-
tion in April 1976. The Riles Comm ssion report and recomrendati ons
i ssued subsequently, in August or Septenber 1976. The Riles
Comm ssion recommended that the District neet its |egal obliga-
tions by conplying with the charter provision. In January 1977,
coincidental with the arrival of three newy elected governing
board nenbers, the governing board determined to inplenent the
reconmendation of the Riles Comm ssion. Thus, the decision to
draft individual contracts is nore closely related in tine to
the issuance of the Riles Conmm ssion report and the election of
t hree new governi ng board nenbers. Moreover, the District hardly
attenpted to inplenment this policy unilaterally. |In fact, far
fromignoring UASF or the Teansters, the District solicited their

participation in its efforts to conply with the charter requirenents.

Section 3543.1(a) of the EERA itself expressly contenpl ates

a hiatus between the raising and resolution of a question of

1

representation. The District attenpted to conply with the city

llSec.3543.1(a) providing in pertinent part:

Enpl oyee organi zations shall have the
right to represent their nenbers in their
(cont.)

18



charter requirenents and the EERA by inviting all interested

enpl oyee organi zations to participate in the devel opnent of

i ndi vi dual
interpreti

hel d:

contracts. The United States Suprene Court, in

ng the National Labor Relations Act, has specifically

Care has been taken in the opinions of
the Court to reserve a field for the individua
contract, even in industries covered by the
Nat i onal Labor Relations Act, not nerely as an
act or evidence of hiring, but also in the sense
of a conpletely individually bargai ned contract
setting out terns of enploynent, because there
are circunstances in which it my l|legally be used,

in fact, in which there is no alternative. Wth-
out limting the possibilities, instances such
as the followwng will occur:.... The conditions

for collective bargaining my not exist; thus a
majority of the enployees may refuse to join a
union or to agree upon or designate bargaining
representatives, or the magjority may not be
denonstrabl e by the neans prescribed by the
statute.... As the enployer in these circum
stances may be under no legal obligation to
bargain collectively, he may be free to enter
into individual contracts.?

This is a classic case in which there are two expl anations

for an enployer's conduct, one of which is lawful and the other

unl awf ul .

The majority has chosen to "infer" the unlaw ul

explanation. | amunable to do so. The majority's decision

enpl oynent relations with public schoo
enpl oyers, except that once an enpl oyee
organi zation is recognized or certified
as the exclusive representative of an
appropriate unit...only that enployee
organi zation may represent that unit....

Case v. NLRB (1944) 321 U.S. 332, 336-7, [14 LRRM

19



virtually requires a public school enployer tb suspend all matters
affecting the terns and conditions of enploynent of its enployees
during the pendency of a question of representation. Such a
result was not contenplated by the EERA and defies commobn sense
and public responsibility. This is particularly true in a case
such as this where approximately 20 nont hs el apsed between the
time UASF filed its request for recognition—thus raising a
question of representati on—and a PERB conducted el ection was

hel d--thus resolving the question of representation.

I

The majority concludes the wording of the proposed contracts
was also intended as a threat of reprisal because the scope
of the contracts was in excess of that required by the city
charter and the contracts woul d have precluded negoti ati on about
sone matters within the scope of representation if and when an
exclusive representative was selected. Assum ng wthout deciding
that the terns of the proposed contracts were broader than required
by the city charter, there is no evidence that the terns were
nore onerous than those under which the affected enpl oyees were
wor king. Furthernore, the mpjority's reading of the clause is
m spl aced. This clause was proposed, prepared and submtted
by UASF, not the District. Further, it is susceptible to nore
than one interpretation, including one which would require
negotiation of all matters within the scope of representation.
Even assum ng, however, that the majority's restrictive interpre-
tation is accurate, this is not evidence that the District would

20



refuse to negotiate about all matters within the scope of
representati on when negotiati ons were requested by a duly

sel ected excl usive representative: Nor is it even a threat to
refuse to negotiate. To hold, as the majority does, that this
anbi guous | anguage portends future violations is to attenpt a
prospective renedy of an uncommtted w ong and whol |y outside
the Board's authority. More inportantly, since the clause in
question was proposed by UASF, "‘the mmjority has ingenuously
concluded that the rights of the enpl oyees UASF purported to
represent have been abridged by a clause UASF proposed. This
permts a charging party to manufacture and then conplain of
an unfair practice charge of its own nmaking and to receive redress

for its own transgressions.

" Eipally, the majority finds the District's request that some
of the enployees petitioned for as supervisors by UASF serve on
its negotiating team for negotiations w th nonsupervisory certifi-
cated enpl oyees as further evidence of the District's intent to
interfere with the enpl oyees' free choice of a representative.
VWhile their argunent is unclear, there are two assunptions

i ndi spensable to the majority's conclusion: first, that service
on the negotiating team by itself, confers managerial status on
an enpl oyee; and second, that an enployer is prohibited from
enlisting the aid of its supervisor when it negotiates with rank

and file enpl oyees.
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The majority has not expressly articulated its basis for
either assunption. This Board has never held that nmanagenent
status is conferred upon an enpl oyee solely by that enployee's
participation on a District's negotiating team for negotiations
with rank and file enployees. There are sound reasons for
protecting a district's access to its supervisors in negotiating
with rank and file enployees; Supervisors are, by definition,

those "...having authority in the interest of the enployer to

hire, transfer, suspend, |ay off; recall, pronote, discharge,

n3

assign, reward, or discipline other enployees.... ( Enphasi s
added.) They are the persons with the first hand know edge of
the actual conditions of the enploynent rel ationship. Moreover,
they are the very persons who nust, daily and directly, inple-
ment the terns of any agreenent negotiated. To deprive the enployer
of their first hand know edge is tantanount to requiring the
enpl oyer to negotiate in the dark. There is no evidence in this
case concerning what the District requested these enployees to
do when it sought their participation on the negotiating team
Needl ess to say, they could serve in a variety of ways which
woul d not result in sufficient alignnent with managenent so as
to create a conflict of interest in their own negoti ati ng
concerns. Absent any indication of the function they were

requested to performin negotiations, the majority's concl usion

here is pure specul ation.

3see Gov. Code sec. 3540.1 ().
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In conclusion, the majority has sought to cloak individual
events, each of which is in and of itself innocuous, with the
mantle of "totality of conduct" and thus to create a violation
out of whole cloth. This is not one of those cases in which
the whole is greater than the sum of its parts. Accordingly,

I dissent.

(Je“;‘.'ilou Cossack Twohey, Member

/
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EDUCATI ONAL EMPLOYMENT RELATI ONS BQARD
OF THE STATE OF CALI FORNI A

In the Matter of

UNI TED ADM NI STRATORS OF SAN FRANCI SCO, Case No. SF-CE-87

Charging Party,
VS.

SAN FRANCI SCO UNI FI ED SCHOOL DI STRI CT,

Respondent .

— A e e —

Appear ances; Reynold H Colvin and Robert D. Links, Attorneys
(Jacobs, Bl ackenburg, May and Col vin), for United Adm nistrators
of San Franci sco; Corrine Lee, Assistant Legal Advisor, for

San Francisco Unified School District.

Before Franklin Silver, Hearing Oficer

STATEMENT OF THE CASE

On Nhy 2, 1977, the United Adm nistrators of

San Francisco ("UASF') filed an unfair practice charge

agai nst the San Francisco Unified School District alleging
viol ati ons of Governnent Code Sections 3543.5(a), (b), and
(c)l based on the preparation of a draft of individua

enpl oynment contracts for enployees within a proposed super-
visory unit for which UASF had requested recognition. |t
was alleged that the proposed contracts would resol ve

1 Heréafter, all statutory references are to the CGovernnent
Code unl ess ot herw se not ed.
Section 3543.5 provides as follows:

It shall be unlawful for a public school enployer to:
(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to discrim
i nate agai nst enpl oyees, or otherwise to interfere
with, restrain, or coerce enployees because of
their exercise of rights guaranteed by this chapter.
(b) Deny to enpl oyee organi zations rights guaranteed
to themby this chapter
(c) Refuse or fail to neet and negotiate in good
faith with an exclusive representative.
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maj or issues relating to the terns and conditions of

enpl oynent and that the preparation of the contracts was
a coercive tactic designed to fragnment the enployees in
the unit.

On May 17, 1977, UASF anended the charge, adding
an allegation that the District had designated certain
UASF nenbers to serve as representatives on the District's
negoti ati ng team It was alleged that this action created
the possibility that those enployees woul d then be desig-
nated as confidential enployees, renoving themfromthe
unit requested by UASF, and that this action was intended
to weaken and underm ne the position of UASF as potenti al
excl usive representative.

VWhile admtting certain of the facts alleged, the
District denied that it had conmtted any unfair practices.
The District specifically alleged that the individual
‘enpl oyment contracts were being prepared pursuant to the
requi rements of Section 5.101 of the San Francisco Gty
Charter.

This matter was heard on July 1, 1977 in San
Franci sco. At the time of hearing, the allegation that
the District had violated Section 3543.5(c) was dism ssed
on the ground that no exclusive representative had yet been
certified to represent the proposed supervisory unit, and
that therefore the District was not under an obligation to
neet and negotiate within the neaning of that section.
Motions by the District to dismss the charges based on
Sections 3543.5(a) and (b) were taken under subm ssion and
are decided in accordance with this recomended deci sion.



FI NDI NGS OF FACT

'~ The Proposed | ndividual Contracts O Enpl oynent.
In 1971, the San Francisco Gty Charter was anended
to provide (in Section 5.101):

Al'l....vice principals, principals,
supervisors, and directors who are
appoi nted on or after July 1, 1971
or who are otherw se determ ned not
to be pernmanent enployees shall be
enpl oyed pursuant ‘to four year
contracts with the Board of Education,
whi ch contracts shall be subject to
renewal based upon achieving and

mai nt ai ni ng standards of performance,
whi ch standards of perfornmance shal
be governed by rules and regul ations
as pronul gated by the Board of
Educat i on.

Al t hough 40 percent of the enpl oyees occupying the
positions enunerated above (or 114 enpl oyees) were hired
after July 1, 1971, these enployees have not at any tine
been required to sign the contracts provided for in the
charter section. 1In the fall of 1976, the R les Conm ssion,
whi ch had been formed by the State Superintendent of
Instruction to review the operation and managenent of the
District, recommended anong other things that the District
prepare contracts in accordance with the charter section
Three new nmenbers of the District Board of Education were
elected to take office in January, 1977, and the new school
board thereafter directed the adm nistration to prepare the
contracts.

At the time the Riles Conm ssion report was issued
and the school board directed that the contracts be prepared,
and continuing to the present tine, a question of represen-
tation has existed with regard to a supervisory unit in the
Di strict.2 On April 1, 1976, the UASF filed a request

At the hearing, notice of the official docunents on file
in the related representation case (file nunber SF-R-419)
was taken w thout objection.
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for recognition for a unit conprised of principals, assistant
principals, supervisors, assistant supervisors, directors, and
adm nistrative assistants. The International Brotherhood of
Teansters, Local 960, filed an intervention, and an extended
unit determ nation hearing was conducted from Qctober through
Decenber of 1976. A proposed decision by a hearing officer
was issued on June 10, 1977, and that decision is presently
on appeal to the EERB.

In late March, 1977, the District initiated a
series of nmeetings with representatives of both the UASF
and the Teansters. The purpose of these neetings was to
di scuss the terns of the contracts to be signed by individual
enpl oyees within the proposed supervisory unit . Repr esent a-
tives of both organizations participated in these discussions,
but the UASF at all tines stated that it was participating
under protest. The objections of the UASF were directed both
at the terns of the proposed contract drafted by the D strict

and at the timng of the discussions. It was the position
of the UASF that negotiations over the individual contracts
shoul d be postponed until an exclusive representative had

been certified. On April 13, 1977, the attorney for UASF
wote to the District objecting to specific provisions of
the draft contract and stating further:

The reason that we are specifically
raising this question at this tine is
because your draft nust be read agai nst
t he background of the present proceeding
bef ore the Educational Enpl oynent Rel a-
tions Board (EERB).  You w Il recall

that UASF applied for representation
prior to April 1, 1976; that a hearing
on unit determ nation was held and was
concl uded on Decenber 15, 1976; that a
transcript was prepared, the matter
briefed, and that it is presently under
subm ssion before EERB for a decision

on unit determnation. W are inclined
to view that the presentation of a draft
of the particular type of Agreenent which



| have outlined above constitutes an
unfair |abor practice within the
meani ng of the Rodda Bill and it is
our present intent to nake such a
representation to EERB

The testinony of Saul Madfes, the executive director
of the UASF, was that he participated in these di scussions
because it was apparent to himthat a contract woul d be
prepared and presented to the school board in spite of his
protests, and he therefore felt it necessary to provide
i nput on behal f of his organi zation. '

At the first nmeeting, the District presented a
draft of the proposed contract. In accordance with the
city charter, this draft stated that the termof the contract
was to be four years. |In addition, the draft contained
provisions relating to pay grade, pay adjustnment, work
cal endar and fringe benefits, evaluation procedures, and
term nation of the contract by the superintendent for non-
performance of duties. The UASF had substantive objections
to many of these provisions, and specifically objected to
the provisions relating to work cal endar, fringe benefits,
eval uations, and termnation of the contract. Apparently
the maj or objection of the UASF was to the provision allow ng
the superintendent to termnate the contract. It was the
position of the UASF that this provision was in conflict with
the charter requirenent of a four-year contract.

During the course of the neetings the contract went
through six drafts. The final draft reflected changes in
many of the areas where the UASF had expressed concern. There
were changes in the provisions relating to work cal endar and
eval uations. A general guarantee of due process in conformty
with the Education Code was added to the provision on
termnation of the contract. In addition, there was a new
provi sion on contract renewal, a guarantee that nothing in



the contract would abridge rights -granted by the Education
Code or city charter, and a reservation for future discussion
of additional provisions.® UASF, however, renained opposed
both to the substance of the contract and to its being
prepared prior to the certification of an exclusive repre-
sentative.

A nmenorandum prepared by representatives of the
District records certain matters discussed at the fina
nmeeting on June 8, 1977. The nenorandum characterizes the

obj ections raised by the UASF as :being that "... .this contract
is premature insomuch as District and enpl oyees are awaiting
deci sion of EERB." This nmenorandumwas directed only to

ot her managenent personnel of the District and UASF first
becane aware of it at the hearing during cross-exan nation
of M. Jungherr. There is no indication that it was ever
distributed or intended to be distributed to non-managenent
enpl oyees of the District.

3Thi s provi sion was added specifically in response to the
objection of the UASF that there should be no negotiations
prior to the certification of an exclusive representative
whi ch woul d foreclose the ability to negotiate a collective
agreenent establishing terns and conditions of enploynent
for the entire unit. The provision stated:

It is anticipated by the parties that additiona

provi sions governing the public school enployer/

enpl oyee rel ationship, including the establishnent

of an admnistrator's grievance procedure, specific

noti ce and hearing procedures, and other relevant

matters shall be the subject of further discussions

bet ween the parties. In the event the herein

Adm ni strator becones a part of a bargaining unit

as a result of the EERB decision, the word "discus-

sion" in this section shall be construed to nean

"negotiation.”



The final draft was placed on the school board
agenda for adoption on June 14, 1977. During the nmeeting,
however, the contract was taken off the agenda, and the
- school board did not take any action on it. No evidence
was presented on thé. reason for the renoval of the contract
fromthe school board agenda. At the tinme of the hearing
in the present proceeding, the contract had not been adopted
and the school board had not indicated whether it would nove
to adopt it.

The District's business manager, Anton Jungherr,
participated in nost of the discussions of the contract on
behalf of the District. He testified that the purpose of
the discussions was to neet the requirenents of the city
charter and not to preclude negotiations under the EERA
Al t hough there was sone evidence that M. Jungherr was
inpatient with the objections to the contract raised by
the UASF,* the record does not indicate that the managenent
enpl oyees of the District were notivated by a desire to
di scour age organizationallactivity. The facts that the
District notified the conpeting enpl oyee organi zati ons of
t he proposed contract and consulted with themover a two-
mont h period support an inference that the preparation of
the contract was not undertaken to di scourage organi zati onal
activity. There is no evidence that the District comrunicated
directly with nenbers of the proposed unit with regard to the
possibility of requiring individual contracts.

4 M. Mudfes testified that at a school board neeting in

April, ". . .one of the board nenbers pressed the issue

that we should have a contract on the basis that we haven't
had one for six years, and that was the neeting that

M. Jungherr stated, you know, 'You give ne perm ssion

and 1'll have a contract on the desk in the norning.

Either you sign it or else,' or words to that effect.”



1. Use O UASF Menbers I'n Negotiations Wth Teacher Unit.

The evidence related to this charge is extrenely-
limted. M. Mudfes testified that following the certifi-
cation of an exclusive representative for the classroom
teachers unit in the District, six enployees who were nenbers
of the proposed supervisory unit participated in the teachers
negotiations on behalf of the Di strict.> Five of the six
enpl oyees were nenbers of UASF, although one of those five
was al so a nenber of the Teansters.

| SSUES

1. Was the preparation of a draft of individual
four-year enploynent contracts under the general authority
of the San Francisco City Charter, at a time when a question
of representation existed with regard to enployees to be
affected by the contract, an unfair practice?

2. Was the designation of enployees within the
proposed supervisory unit as nenbers of the District's
negotiating team for the classroomteachers unit an unfair
practice?

> M. Mudfes also testified over a hearsay objection that

t hose six enployees were "called to serve" as opposed to
their volunteering. Under EERB regul ati ons, hearsay

evi dence may be used for the purpose of supplenenting or
expl ai ni ng other evidence but shall not be sufficient in
itself to support a finding unless it would be adm ssible
over objection in civil actions. (Tit. 8, Cal. Admn.
Code sec 35026(a)). This is the normal rule in admnistra-
tive hearings. (See Gov. Code sec. 11513) Since the
testinmony is hearsay which would be inadmssible in a civi
action and is not supported by direct evidence, no finding
can be made on whether or not the enployees were required
to serve on the negotiating team



CONCLUSI ONS OF LAW

The final draft of the individual enploynent
contract, which was taken off the agenda during the June 14
school board neeting, includes subject matter which is
wi thin the scope of representation.6 The draft contains
provisions relating to wages and fringe benefits, and
detail ed provisions on evaluation procedures, - all of which
wi t hout question are within the scope of representation.
Section 5.101 of the city charter does not require such a
detailed contract. It nmerely requires four year enploynent
contracts ". . .subject to renewal based upon achievi ng and
mai nt ai ni ng. standards of performance, which standards of
performance sShall be governed by rules and regul ati ons as
pronul gated by the Board of Education." (Enphasis added.)
The charter section does not contenplate, for instance,

t hat eval uation procedures will be contained in the contracts,
and to the extent that evaluation procedures are related to
“mai ntai ning standards of performance, the school board

coul d properly adopt regulations in this area rather than
wite the procedures into individual contracts.7 Thus, the

6 Section 3543.2 provides in part:
The scope or representation shall be limted to matters
relating to wages, hours of enploynent, and other terns
and conditions of enploynment. "Ternms and conditions of
enpl oynment” nean health and wel fare benefits as defined
by Section 53200, |eave and transfer policies, safety
condi tions of enploynent, class size, procedures to be
used for the evaluation of enployees, organizationa
security pursuant to Section 3546, and procedures for
processi ng grievances pursuant to Sections 3548.5,
3548. 6, 3548.7, and 3548.8

7 Rul es and regul ati ons may be changed at any tine by the
school board, and Section 3540 of the EERA provides that
rul es and regul ati ons may be superseded by |awful collec-
tive agreenments. It would be nmuch nore difficult to change
the provisions of individual contracts based upon negoti a-
tions with an exclusive representative, especially since
the individual contracts would have four year terns and
in all Iikelihood would not run concurrently.



final draft of .the individual enploynent contracts substan-
tially overlaps with subject- mtter within the scope of
representation although not required to do so by the
charter. In addition, EERA Section 3540.1(h) ‘provides

that the maximumterm of a collective agreenent shall be
three years, and the four year termof the individual con-
tracts could conceivably create a real inpedinent to
negotiating with an exclusive representative over matters
wi thin the scope of representation.

The rel ati onship between individual and collective
agreenents under the National Labor Relations Act has been
authoritatively analyzed in J. 1. Case Co., v. NLRB, 321
US 332, 14 LRRM501 (1944). There it was stated that while
i ndividual contracts of hire are proper and even necessary
in the context of collective bargaining, the .general -terns
and conditions of enploynent will be contained in the
col l ective agreenent, and the benefits contained in a
col l ective agreenent may not be waived by the terns of
i ndi vi dual contracts.

I ndi vi dual contracts, no matter what
the circunstances that justify their
execution or what their terms, may

not be availed of to defeat or delay
the procedures prescribed by the

Nati onal Labor Rel ations Act | ooking
to collective bargaining, nor to
exclude the contracting enpl oyee from
a duly ascertained bargaining unit;
nor may they be used to forestal
bargaining or to limt or condition
the terns: of the coll ective agreenent.
(Enphasis added.) 14 LRRMat 504.

The circunstances in J.1. Case Co. v. NLRB were,
however, significantly different than the present circum
stances. There the enployer had refused to bargain with a
newly certified exclusive representative on the grounds that
the terns and conditions of enploynent were controlled by
exi sting individual contracts. It was explicitly found that
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the individual -contracts were not coerced or obtained by
unfair |abor practices. Nevertheless, the Suprenme Court
ordered the enployer to cease giving effect to the individual
contracts to forestall collective bargaining.

In the present case, the problens caused by individua
contracts in J.lI. Case have not yet occurred. First of all
there is not yet an exclusive representative with the authority
to meet and negotiate with the District. Secondly, and nore
fundamental |y, the contracts have not yet been adopted by the
school board. |[If the contract which has been prepared were
pl aced before the school board, the board mi ght change the
terns of the contract or reject it altogether. Apparently,
the District managenent has not itself settled on the contract
since the draft was renoved from consideration by the school
board. Al though the consistent objection of the UASF has
been that the contract would inpair the ability of the
exclusive representative to neet and negotiate under the
EERA, it is speculative at this juncture to assume that the
contract which may be ultimately adopted will infringe upon
matters within the scope of representation or will be used
to forestall neeting and negoti ati ng.

Therefore, the question is whether the District has
conmtted an unfair practice nmerely by proposing an individual
contract and asking the UASF (and the Teamsters) to discuss
the contract prior to its being presented to the school board.
It has been found that there was no intent on the part of
District managenent to di scourage organi zational activity
among its enployees, and there is no evidence that there was
any direct communication with individual enployees with
respect to the individual contracts or that enployees felt
coerced in any way. UASF contends, however, that the timng
of the District's proposal -- six years after the city charter
was anmended to provide for individual contracts and at a time
when a unit determnation .for affected enployees was pending
before the EERB -- constitutes coercive conduct by the
District. It must be concluded fromthe record, however,
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that the contract was proposed in response to the recomenda-
tion by the Riles Comm ssion rather than the fact that a
request for recognition for a supervisory unit had been nade.®"*
The nere proposal of a contract under these circunstances

with full notice and opportunity to consult provided to the
conpeti ng enpl oyee organi zati ons cannot be construed as a
coercive tactic by the District.

The question remai ns whet her the UASF has been

denied any right guaranteed to enpl oyee organi zati ons by
t he EERA.9 The UASF naekes various contentions in this regard.

| t
of

is contended that the District has created an atnosphere
intimdation which will interfere wwth the conduct of a

representation election and that the District has violated
its bbligation to remain neutral between conpeting enpl oyee
organi zations. These contentions are wholly unsupported by
the record. There is no evidence of an atnosphere of intim-
dation and the District has remained scrupul ously neutral
with respect to the conpeting organizations.10 It m ght be
argued that the UASF, as an organi zation conpeting to becone
an exclusive representative, has a prospective and conti ngent

w

10

't mi ght be argued that the inclusion in the proposed

contract of subject matter within the scope of representa-
tion is itself evidence of the District's intent to inter-
fere wth organi zational activity. It does not appear from
the record, however, that the UASF ever objected specifically
on this basis. Rather, the objections were based on the

al | eged unfairness of certain provisions and on the District's
preparation of any contract while the unit determnation

was pendi ng.

Section 3543.5(b). Seen. 3, supra.

In its brief, the UASF nentions the June 8 managenent neno-
randum as indicating a lack of neutrality. Assum ng that
the obligation of neutrality mght in sone circunstances
apply to speech, the nmenorandumon its face is totally
neutral, and the nmenorandumwas never nade available to
enpl oyees.
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right that the District will take no action to preclude ful
negoti ati ons ‘once the ‘exclusive representative is certified.
The District at this point, however, has taken no action
‘which would preclude full negotiations, and therefore no
right of the UASF has been deni ed.

The one final issue involves the-use of enployees
wi thin the proposed supervisory unit as District negotiators
in dealing with the teachers unit. Again, the UASF argues
that this is a coercive tactic designed to underm ne the
UASF. It is argued further that the possibility exists that
the support for the UASF in the representation election wll
be di m ni shed because the enployees involved in negotiations
m ght be considered confidential enployees, ineligible to
vote. These contentions are not supported by the record.
There is no evidence that the District put any pressure on
t hese enpl oyees to becone nenbers of the negotiating team
and it may well be that their participation was entirely
voluntary. In addition, there is no factual basis to denon-
strate that the enployees functioned during negotiations in
a way to nmake them confidential enployees. Finally, of the
si x enpl oyees, one was not a nenber of the UASF and one held
dual nenbership in the UASF and the Teansters. There has
been no discrimnation against the UASF.
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RECOMMENDED ORDER

Upon the foregoing findings of fact, conclusions
of law, and the entire record of this case, it is hereby
ordered that the unfair practice charge filed by the United
Administrators of San Francisco against the San Francisco
Unified School District be dismissed.

Pursuant to Title 8, California Administrative
Code Section 35029, this recommended decision and order
shall become final on September 16, 1977, unless a party files
a timely statement of exceptions. See 8 Cal. Admin. Code

sec. 35030.

Dated: August 29, 1977

r - e E
Franklin Silver
Hearing Officer
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