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Before Porter, Craib and Shank, Menbers.

DECI SI ON

SHANK, Menber: This case is before the the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed
by the San Francisco Comunity College District (Dstrict) to
the decision of the admnistrative |law judge (ALJ).
San Francisco Comunity Col |l ege Federation of Teachers, AFT
2121 (Federation), exclusive representative of certificated
enpl oyees, alleged that the District, by Chancellor Hsu,
unilaterally adopted a policy barring classified personnel who
worked in the District fromalso serving, as they had in the
past, as part-tine certificated enpl oyees in violation of

sections 3543.5(a), (b), and (c) of the Educational Enpl oynent



Rel ati ons Act (EERA or Act).!' The ALJ found that the

District unlawmfully elimnated the use of part-tine

certificated staff who also held classified positions within

the District by refusing to first negotiate the change with the

Federation while it was still a proposal in violation of

section 3543.5(c) and, derivatively, (a) and (b) of the Act.
PROCEDURAL HI STORY

On July 21, 1986, the United Public Enpl oyees, Local 790,
SEIU, AFL-CIO (SEIU), exclusive representative for classified
enpl oyees, filed a charge alleging unfair practices by the
District. On Novenber 26, 1986, the Federation filed a
separate charge alleging unfair practices by the D strict based
on the sane set of operative facts, discussed below. Both

associ ations alleged that the District unilaterally adopted a

The EERA is codified at Government Code section 3540, et
seq., and is adm nistered by PERB. Unless otherw se indicated,
all statutory references in this decision are to the Governnent
Code. Section 3543.5 provides in relevant part:

It shall be unlawful for a public school enployer to:

(a) Inmpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten
to discrimnate agai nst enpl oyees, or
otherwise to interfere with, restrain, or
coerce enpl oyees because of their exercise
of rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



policy barring classified personnel working in the District from
al so serving as certificated enployees. A consolidated hearing
was held on January 29, 1987. Separate decisions were issued for
each case.?

FACTUAL SUMVARY

The District governing board had, for a nunber of years,
enpl oyed as part-tine certificated enployees individuals who al so
were civil service enployees of the Gty and County of
San Francisco holding full-tinme classified positions within the
District.

The subject of this dispute is a policy statenent issued by
Chancel l or Hsu on June 24, 1986. The policy prohibited full-tine
classified enployees frompart-time enploynment as certificated
enpl oyees. This new policy had three parts: (1) classified
enpl oyees without certificated Spring 1986 assignnents woul d not
be granted any such assignnents in the future; (2) classified
staff who worked in certificated positions in Spring 1986 could
be given such assignnents in Fall 1986 only, wth none
thereafter; and (3) certificated assignnments for classified
enpl oyees in Fall 1986 could not exceed the nunmber of hours

assigned in Spring 1986. Full inplenmentation of the

2This decision is limted to Case No. SF-CE-1146 which
was filed by the Federation. The Board, in San Francisco
Community College D strict (1988) PERB Decision NO. 688,
arsmssed the charge filTed by SEIU and held that classified
enpl oyees are enployed by the Gty and County of San Franci sco,
t hereby overruling San Francisco Community College District
(1986) PERB Order NO. AO-I53"TO the extent that i1 tound That
the District is the joint enployer of classified enployees.




policy was delayed to Spring 1987 because "staffing
difficulties" were anticipated.

The Chancellor, in unilaterally foreclosing the opportunity
for classified enployees to work in the certificated positions,
sought to avoid the paynent of overtinme and/or a higher rate of
overtinme pay for the classified enployees under the Fair Labor
Standards Act (FLSA) which was inplicated by this Board s now

overrul ed decision in San Francisco Community College D strict

(1986) PERB Order No. Ad-153. The Board's holding in the

|atter San Francisco Community College District case, coupled

with the FLSA s dual -capacity salary and overtine pay

requi renments, would have caused adverse overtine pay
consequences where full-tinme classified enployees al so worked
part-tinme in certificated positions.

ALJ' S FI NDI NGS AND CONCLUSI ONS

The ALJ found that the unilateral decision to bar
classified staff from holding part-tinme certificated positions
wi t hout notice or negotiations, constituted a refusal to
negotiate in violation of EERA section 3543.5(c) and,
derivatively, (a) and (b).

The District presented various defenses in support of its
position that no violation occurred, including the follow ng:
(1) there was no obligation to bargain the change because the
subject of part-time certificated enploynent is not within the
scope of representation until the part-tinme enployees are

actually hired; (2) managerial, statutory and contractua



prerogatives constituted a waiver of the bargaining obligation,
if any; and (3) the District could restrict classified
enpl oyees from certificated positions.

The ALJ concluded that the policy restricting part-tine
certificated teaching opportunities was negotiable, citing

Anahei m Uni on H gh School D strict (1981) PERB Deci sion

No. 177; San Mateo Gty School District v. Public Enpl oynent

Rel ati ons Board (1983) 33 Cal.3d. 850.

Wth regard to the District's defense that it had no
obligation to bargain the change because the part-tine status
of the affected enployees neant they were not guaranteed a
t eachi ng assi gnnment and was an issue of future enploynent,
whi ch was outside the scope of representation, the ALJ relied

upon The Regents of the University of California (1983) PERB

Deci sion No. 359-H, M. San Antonio Community College District

(1983) PERB Deci sion No. 297; Qakland Unified School District

(1983) PERB Decision No. 367; and Holtville Unified School
District (1982) PERB Decision No. 250.

The ALJ rejected the District's defense that manageri al ,
contractual, and statutory prerogative constituted a waiver of
its bargaining obligation.

The District filed the follow ng exceptions to the ALJ's
proposed decision: (1) the District has the right to
uni laterally determne the assignnents of civil service
enpl oyees working at the District pursuant to charter,

adm ni strative ordi nances, rules and regul ations, and civil



service provisions of the Gty and County of San Francisco; (2)
the proposed decision would result in an overtine obligation to
the District for both classified and certificated work; and (3)
t he proposed decision would create a "classification" of
part-time certificated enployees with unique job and tenure
rights.

DI SCUSSI ON

The principal issue for resolution by the Board is whether
the Chancellor's unilateral decision, to preclude full-time
classified enployees working within the District from al so
working part-tinme in certificated positions, constitutes a
viol ati on of EERA section 3543.5(c) and, derivatively, (a) and
(b).

The Board held in Qakland Unified School D strict (1983)

PERB Decision No. 367, that it is unlawful for a public schoo
enpl oyer to refuse or fail to neet and negotiate in good faith
with an exclusive representative about a matter within the
scope of representation. Furthernore, a unilateral change in
terns and conditions of enploynent within the scope of
representation is a per se refusal to negotiate absent a valid

def ense. (Pajaro Valley Unified School D strict (1978) PERB

Decision No. 51; Fountain Valley El ementary School D strict

(1987) PERB Deci sion No. 625.)
An unlawful wunilateral change will be found when an
enpl oyer unilaterally alters an established policy. (Gant

Joint Union H gh School D strict (1982) PERB Decision No.

196.) The change in policy nust have a generalized effect or
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continuing inpact upon the terns and conditions of enploynent
of bargaining unit nmenbers before it constitutes a violation of

the duty to bargain. (Mbdesto Gty Schools and H gh Schoo

District (1985) PERB Decision No. 552.)

Finally, an enployer's unlawful failure and refusal to
negotiate also violates an exclusive representative's right to
represent unit nenbers in their enploynent relations and
interferes wth enpl oyees because of their exercise of

representational rights. (San Franci sco Community Col | ege

District (1979) PERB Decision No. 105.)

The District contends that it has not violated section
3543.5(c) for failing to bargain over the change because the
Chancel l or has the right, pursuant to charter, admnistrative
ordi nances, rules and regulations and civil service provisions
of the Gty and County of San Francisco, to determ ne whether
civil service enployees working at the District may al so occupy
certificated positions.

In order to adjudge whether the Chancellor is authorized to
unilaterally prohibit outside work by civil service enployees
working at the District, we nust not only determ ne the extent
of the Chancellor's authority, but also whether he was acting
under the civil service provisions of the Gty and County of
San Francisco or for the governing board, as a public schoo
enpl oyer under EERA, when the policy was adopted.

The San Francisco Community College District is quite
unique in that it is conposed of two separate and distinct
entities. One entity is a public school enployer under EERA

7



section 3540.1(k)® with respect to the certificated
enpl oyees. The governing board* with the Chancellor as its
chief executive officer deals with and controls the hiring,
di sci pline, wages, hours, and other terns and conditions of
enpl oynent as to the certificated enpl oyees, and is obligated
to negotiate wth the certificated unit's exclusive
representative on matters within the scope of representation.
The other entity is not a public school enployer under
EERA, with respect to the classified enployees, but is a
separate "departnent” of the Gty and County of San Franci sco.
The "appointing officer" and "department head" for the Gty and
County of San Francisco al so happens to be the Chancellor.5

Control and regul ation over the hiring, discipline, wages,

3EERA section 3540.1 (k) states:

(k) "Public school enployer"™ or "enployer”
nmeans the governing board of a schoo
district, a school district, a county board
of education, or a county superintendent of
school s.

“section 5.104 of the Charter of the City and County of
San Francisco provides that the community college district of
the city and county shall be under the managenent control of a
governi ng board conposed of seven nenbers elected at | arge.
(Dist. Exh. 1) _

5section 3.501 of the Charter of the Gty and County of
San Francisco provides that the chief executive officer shal
have the powers and duties of the departnent head, except as
ot herwi se specifically provided, and shall act as the
appointing officer under the civil service provisions of this
Charter.



hours, and other terns and conditions of enploynment of the city
and county civil service enployees working in the "classified"
positions in the District "departnent" are governed by the Gty
and County of San Francisco's: Charter, Board of Supervisors,
Gvil Service Commssion, Gvil Service Rules, Salary
Ordinance, etc.® This city and county department is
adm ni stered and controlled at the San Franci sco Comunity
College District by the Chancellor in his distinct role as a
departnent head and appointing officer for the Gty and County
of San Francisco. Gvil service enployees working at the
District are paid by and receive their pay warrants from the
Cty and County of San Franci sco.

Wiile civil service enployees of the Gty and County of
San Franci sco may be hired or assigned by the Gty and County
to work in the District (in what the Education Code and EERA
woul d identify as "classified" positions), they are not public
school enployees, nor does the Gty and County of San Francisco
or its appointing officer (the Chancellor) becone a public

school enpl oyer thereby. (San Francisco Community Col | ege

District (1988) PERB Decision No. 688.)

°Civil service enployees of the City and County of
San Francisco are "local enployees" under the
Meyers-M Il ias-Brown Act (MVBA), and the Cty and County of
San Franci sco nust negotiate with their respective exclusive
representatives as to matters within the scope of
representation under the MVBA. Such negotiated agreenments with
respect to additional enploynent, overtine, etc., would have to
be observed by the Chancellor in his capacity as depart nment
head and appointing officer.



Section 29 of the Gvil Service Comm ssion Rules for the
Gty and County of San Francisco provides that no civil service
enpl oyee holding a full-tinme position may engage in any
additional part-time enploynent w thout the approval of the
respective appointing officer of his or her departnent and the
approval of the Gvil Service Comm ssion. No additional
enpl oynent may be approved which is not in the best interests
of the Gty and County of San Francisco in any respect. The
approval s nust be reobtained every six nonths. Thus, in order
for civil service enployees of the Cty and County of
San Francisco to engage in additional enploynment or to work
overtime, they nust obtain the approval of their appointing
of ficer, who nmust act in accord with the Charter, CGvil Service
Rul es, and the Salary O di nance.

Here, civil service enployees working in "classified"
positions in the District had to obtain approval from the
departnent head or appointing officer (the Chancellor) in order
to engage in part-tinme enploynent as "certificated" teachers
for the District.

Natalie Berg, Director of Personnel Relations for the
District, gave uncontroverted testinony that the Chancellor
adopted the policy relative to the right of classified
enpl oyees to work overtine as certificated enployees in his
capacity and under his authority as the appointing officer of

the classified enployees for the Gty and County.

10



Gty and County control over its civil service enployees is
not a matter wthin the scope of representation or negotiable
bet ween the public school enployer and the certificated unit.”?

Li kew se, PERB is without jurisdiction to force or require
the Gty and County of San Francisco, or its departnent head
and appointing officer to negotiate with the certificated unit.

CRDER

For the foregoing reasons, the unfair practice charge in

Case No. SF-CE-1146 is DI SM SSED

Menber Porter joined in this Decision.

Menber Craib's dissent begins on page 12.

7while agreeing that the Chancellor's policy decision to
restrict the overtinme hours of classified enployees is not
negoti abl e, our dissenting colleague contends that the
District, as a public school enployer, owes a duty to bargain
the "effects" of its decision wth the Federation. W
di sagree. The Federation requested to bargain a non-negotiable
policy decision of the Chancellor acting within his capacity
and under his authority as the appointing power and departnent
head of the civil service classified enployees of the Gty and
County of San Francisco. It was not a policy decision of the
public school enployer as to one of its public school enployee
units (classified) having bargainable effects on its other
public school enployee unit (certificated). (San Franci sco
Community College District (1987) PERB Deci sion NO. 688; cCf.
Lake Elsrnore sSchool District (1987) PERB Decision No. 646.)
Assum ng, arguendo, that the Chancellor had nade the
non- negot i abl e policy decision on behalf of the public schoo
enpl oyer, there was no demand by the certificated unit to
bargain the effects of the decision, nor was there a refusal by
the public school enployer to bargain the effects.
(Newman- Crows Landing Unified School District (1982) PERB
Decrsion No. 223, pp. 8-11.)
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Menber Craib, dissenting: Although | agree that our

decision in San_Francisco Conmunity College D strict (1988)

PERB Decision No. 688 grants the District, as a departnent of
the Gty and County of San Francisco, the right to refuse to
allow its civil service (classified) enployees to work
part-time as District certificated enpl oyees, | cannot agree
that the District, as a public school enployer, does not owe a
duty to bargain the effects of its decision on the certificated
unit with the Federation.

The majority concludes that "PERB is without jurisdiction
to force or require the Gty and County of San Francisco, or
its departnment head and appointing authority to negotiate with
certificated unit." (Myority Decision at p. 11.) PERB is not
without jurisdiction to require the District, as a public
school enpl oyer, subject to the EERA, to negotiate with the
certificated unit. Although it recognizes the "unique" nature
of the San Francisco Community College District, the majority
conveniently focuses solely on the District's capacity as a
departnent of the Gty and County of San Francisco, thus,
skirting the nore conplex issue of the relationship between the
District's capacity as a public school enployer and its
capacity as a departnent of the Gty and County (nonpublic
school enpl oyer). Even the Chancellor, in the June 24, 1986
menor andum adopting the policy, recognized the District's dual
roles. The policy was specifically adopted to clarify the

confusion regarding the application of the Fair Labor Standards
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Act "to certain of [the District's] certificated enpl oyees"

(enphasis added). The nenorandum from the Chancel l or
specifically restricted both classified and certificated

enpl oyees.® The nonpublic school enployer's decision was
intended to reduce the anount of overtine the Gty and County
was obligated to pay under FLSA regul ations; the public school
enpl oyer's decision was to restrict those certificated unit
menbers, who also worked full-tine as classified enpl oyees,
fromany future certificated positions wth the District. |If
the unique dual capacity situation did not exist, the
Chancel l or could not, as a nonpublic school enployer

representative, restrict the enpl oyees of the District, a

lThe specific |anguage used by the Chancellor is as
foll ows:

1. dassified personnel who did not have
certificated assignnents in Spring 1986
shall not be granted any such assignnents in
the future.

2. (Cassified personnel who had .
certificated assignnents in Spring 1986 may
be granted such assignnents for the 1986
Fall senester only. (These persons should
be inforned that they cannot receive
certificated assignnents after the 1986 Fal
Senester.)

3. Certificated assignnents granted
classified personnel in Fall 1986, may not
exceed the nunber of hours of the
assignnents held in Spring 1986; i.e., no
additional hours are to be granted these
individuals in Fall 1986.

(Enphasis in original.)
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public school enployer. Therefore, even though the Chancell or,
in his capacity as appointing authority for a departnent of the
~ Gty and County of San Francisco, had the authority to restrict
the overtine hours of classified enployees, he also retained
statutory and contractual obligations to negotiate with the
certificated unit over the effects of the change in past
practi ce.

The Board has consistently held that, even where a decision
is solely within managenent's prerogative, where a decision
i npacts on wages, hours, and working conditions, an enployer
must give notice and an opportunity to bargain over the effects

of that decision. (M. Diablo Unified School District (1983)

PERB Decision No. 373 (layoffs); Al um Rock Union El enentary

School District (1983) PERB Decision No. 322 (establishnment or

abolition of classifications).) Recently, the Board held that
an enpl oyer who nmakes a decision regarding one unit of

enpl oyees which inpacts on another unit, may be required to
negotiate the effects of that decision with the affected unit.

(Lake El sinore School District (1987) PERB Decision No. 646.)

One issue decided by the Board in Lake_ Elsinore was whether the

District should have given the certificated unit notice and an
opportunity to bargain over the effects of a reduction in hours
of classified enployees' classroomtine. The Board held that

the District was not obligated to negotiate the effects because
the state-mandated programwas for the benefit of students, not

teachers, and because the potential effects on the certificated
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unit were speculative, at best. (lbid at p. 16.) Inplicit in
this decision is a recognition that, in appropriate
circunstances, a district may be required to negotiate the
effects of such a decision. Today we are presented with that
si tuation.

Even though there was testinony indicating that part-tine
certificated enployees, prior to the District's new policy, did
not acquire tenure, permanency, or any guarantee of continued
enpl oynent, nor did they accrue any seniority rights, there is
an insufficient record to determne that there were not crucia
i mpact issues which could have been bargained over. Since this
new policy significantly inpacted upon the wages of part-tine
certificated enpl oyees, the parties could have bargai ned over
proposals to aneliorate that inpact. For instance, the parties
coul d have negotiated a hiring list for new full-tine
certificated positions which gives preference to those
part-tinme certificated enpl oyees who were ineligible for future
part-tinme enploynent.

Once it is determned that a duty to negotiate over the
effects of a decision arose, we nust decide when it arose and
whet her sufficient time was available prior to inplenentation
to bargain in good faith. The District received notice of the
Departnent of Labor's new regulations in April of 1986. At
that tinme, the District realized that changes in its policies
may be necessary for financial reasons. The new policy was
drafted in June 1986; however, the full inplenentation date was
not until the 1987 Spring senester. Although this is not a

15



situation in which the inplenentation date was mandated by sone

outside constraint such as that presented in M. D ablo Unified

School District, supra, PERB Decision No. 373 (final notice of

| ayof f nust be given by May 15 or enpl oyees are automatically
reenpl oyed pursuant to Education Code sections 44949 and
44955), it is analogous to that of |ayoffs, where a delay in
i npl enmentation of an inportant managerial decision would
effectively underm ne the enployer's right to nmake the

nonnegoti abl e decision. (See, e.g., OGakland Unified Schoo

District (1985) PERB Decision No. 540.)

Notice of the decision and the proposed inplenentation date
was given in the June 24, 1986 nenorandum adopting the new
policy. The Federation received such notice and requested to
bargain over the proposal. The District refused to negotiate,
stating that the D strict had not "inposed a change on any
enpl oyee 'enployed in a certificated staff' position." The
District took the untenable position that part-tine
certificated staff could not be represented by the Federati on

until they had received a certificated staff appointnent, a

determ nation within the sole discretion of the District.
Thus, despite the request to bargain by the Federation, the
District refused to enter into good faith effects bargaining as

requi red by section 3543.5(c), supra.?

The majority argues that even if the Chancellor's
deci sion was made on behalf of the public school enployer, the
District had no duty to bargain with the certificated unit
because the Federation never demanded to bargain the effects of
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Therefore, | would find that, despite the District's
ability to unilaterally make the decision to restrict the
overtine hours of classified enployees, it had an obligation
under the EERA to negotiate in good faith over the effects of

that decision with the certificated unit.

the decision. (Mjority decision at p. 11, fn. 7.) This
argunent is specious. First of all, at the time the Federation
requested negotiations, the District, as both an enpl oyer of
classified and certificated enpl oyees, was a public schoo

enpl oyer according to a PERB deci sion. (San Franci sco
Community College District (1986) PERB Order No. Ad-153.) To
now require the Federation to have anticipated the change in
the District's status, resulting fromthe Board' s decision in
San Franci sco Community College District, supra, PERB Decision
No. 688, 1s both Inproper and unfalr under these

ci rcunstances. The Federation properly requested to bargain
the decision. Furthernore, the District's own nmenorandum
instituting the change in policy specifically indicated that it
was clarifying the status of certain certificated enpl oyees.
(See, supra, discussion at pp. 12-13. T AS T indicated, the
District drd not reject the request to negotiate because of the
District's status as a nonpublic school enployer, but rather
because it believed thal_ WwiThoul a current appointnment, the
part-tinme certificated enpl oyees were not entitled to
representation by the Federation.

Secondly, the majority's reading of Newran- Crows Landing
Uni fied School District (1982) PERB Decision No. 223 1s overly
expansive. The Board in Newran-Crows Landi ng specifically
indicated that "it is not essential that a request to negotiate
be specific or made in a particular form" only that the party
"have signified its desire to negotiate to the enpl oyer by sone
means."” (lbid at pp. 7-8, citations omtted.) Although the
Board did hol'd that the enployee organization failed to
indicate that it wished to negotiate the effects of the
enpl oyer's decision to lay off certain enployees, the facts of
that case are sufficiently unusual to restrict any broad
implications which mght be inferred. The Board enphasized
that the enpl oyee organization was solely interested in
negoti ating the decision.

Therefore, | would hold that the Federation properly
requested that the District negotiate, and that the D strict
violated its duty to negotiate in good faith over the effects
of its decision.
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