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DECI SI ON
CRAI B, Menber: This case is before the Public Enpl oynent

Rel ati ons Board (PERB or Board) on exceptions filed by the
McFarl and Unified School District (Dstrict) to a proposed
deci sion,” attached hereto, issued by a PERB admi ni strative |aw
judge (ALJ) who found that the District violated the Educationa
Enpl oynent Rel ations Act (EERA or Act) section 3543.5,

subdi vi sions (a) and, derivatively, (b)! by not reelecting Vicki

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code.

Section 3543.5, subdivisions (a) and (b) provide:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



St ephens- Waver to teach at McFarland H gh School. Stephens-
- \WWeaver was a probationary teacher and a nenber of the MFarl and
Teachers Association, CTA/ NEA (Association) during the 1983-84
and 1984-85 school years.
EACTUAL  BACKGROUND _

W have reviewed the factual summary prepared by the ALJ
and, finding no errors, adopt it as our owmn. The following is a
brief summary of the facts. Stephens-Waver was hired by the
District in 1983 to teach four periods of English and to
supervi se the production of the school newspaper. She had no
previ ous experience teaching journalism a fact known by the
District. at the time of her enploynment. During her first year,
St ephens- Weaver followed the format for the paper set by her
predecessor. At the close of the 1983-84 school year, Stephens-
Weaver was eval uated by the principal of NtFérIand H gh School ,
Larry Yeghoian. In the only area noted for inprovenent, Yeghoian
told Stephens-Waver that he wanted the newspaper to develop into
:a nore in-depth publication. Stephens-Waver changed the focus
of the paper and she encouraged students to wite nore

substantive articles and to wite editorials.

di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights .
guaranteed to them by this chapter.



The incidents giving rise to this case began in October 1984
.over an editorial witten by a fermale student that alleged sex
discrimnation by the athletic director. Research for the
editorial included an intervieww th Yeghoi an. Fol | ow ng
publication of the editorial a nunmber of neetings took place
bet ween Stephens-Waver and the high:school adm nistration.
Yeghoi an told Stephens-Waver that, in the future, he wanted the
students to notify interviewees that the information was being
obtained for an editorial.

Anot her student editorial also created significant
controversy in Novenber 1984. That editorial discussed the on-
goi ng contract negotiations between the Association and the
District. It was witten by a student based on information
obtai ned from Association fliers posted in Stephens-Waver's
cl assroom an intervieww th another teacher and nenber of the
Associ ation, and a brief interviewwth the D strict
superintendent. Extensive discussions between Stephens-Waver
and-District admnistrators took place before the article was
publ i shed in the school newspaper.

St ephens- Weaver al so engaged in protected activity during
the 1984-85 school year. |In Cctober 1984, she filed a grievance
over the District's refusal to pay her a stipend for her work as
t he newspaper advisor; a stipend she alleged was provided for in
the parties' collective bargaining agreement. The District
rejected her grievance because it alleged that the contract only

required a stipend for an extra-duty assignnent. Since Stephens-



Weaver taught journalismas a regular course, the District
”contended-nO'extfa-duty assi gnment stipend was warranted.

St ephens- Weaver and Sandra MKni ght, another MFarland Hi gh
School teacher, protested the assignment of work during
contractual ly provided-for'preparation periods. The probl em
arose because Stephens-Waver was the only teacher with
preparation time which coincided with an Association negotiator's
class that had to be covered when there were negotiation
sessions. Stephens-Waver and Sandra MKnight, on the advice of
.the Association, protested a substitution assignnment in Novenber
1984.

I n Decenber, the District issued class assignments for the
spring senester. St ephens- Waver was renoved from her journalism
assignnment. She filed a grievance on Decenber 21, 1984, over her
reassignnent. The grievance was rejected, as were subsequent
amendnents to the grievance. |

In early 1985, Yeghoi an eval uated Stephens-Waver. The
+District's evaluation forns cover both a formal classroom
observation and a sunmary eval uati on. I n teaching performance,
Yeghoi an gave Stephens-Waver an above-average eval uati on.
However, he severely criticized her classroom managenent because
she posted Association fliers on her classroom bulletin board.
.He also criticized her leadership in the journalism class and her
handl i ng of noninstructional duties and responsibilities. He
i ndi cated that she was nonresponsive to suggestions and

.criticism defensive, disruptive in staff neetings, and failed to



i nteract cooperatively wwth coworkers. As a result of this
eval uation, Yeghoian recommended that Stephens-Waver not be
reelected to teach in the 1985-86 school year.

THE PROPOSED DECI SI ON

The ALJ found that the District violated section 3543.5,.
'subdi vision (a) and, derivatively, subdivision (b) by (1) issuing
a letter of reprimand in response to Stephens-Waver's protected
activity; and (2) not reelecting her because of her protected
activity. He concluded that the District, through Yeghoi an,

i ssued the neno chastising Stephens-Waver and her coll eague for
exercising their right to protest assignnents in violation of
their contract. He found that the nenp anounted to a letter of
reprimand, issued in response to protected activity. He also
found .that Yegohian's evaluation of Stephens-Waver which
resulted in the District's determ nation not to reelect Stephens-
Weaver for the 1985-86 school year, was pretextual, witten
nerely tb support the termnation. The ALJ nmade a nunber of
factual findings which support his determ nation that the
District, through Yeghoi an and the superintendent, displayed
anti-union aninmus toward the Association during the tinme period

i nvol ved.

The ALJ declined to find that the District violated the Act
by renovi ng Stephens-Waver from the journalism assignnent. He
reasoned that the District and the Stephens-Waver had a
phi | osophi ¢ di sagreenent over the inclusion of student editorials

in the school paper.



THE EXCEPTI.ONS

-+The District's exceptions focus on the ALJ's concl usion that
the District unlawfully discrimnated agai nst Stephens-Waver by
choosing not to reelect her to a third, tenured term The
District contends that it was entitled, pursuant to Education
Code section 44882, subdivision (b), to decide not to grant
St ephens- Weaver pernmanent status wi thout having to justify that
decision. Wile the District recognizes that its decision is not
beyond the reach of EERA, it contends that it satisfied its
burden under Novato Unified School District (1982) PERB Deci sion

No. 210. - The District also excepts to nunmerous findings of fact
‘which it contends are not -supported or contradicted by the

evi dence. It also contends that the proposed decision ignores
"essential facts" favorable to the District.? Finally, the
District argues that the proposed decision is based on alleged
protected activity that was not alleged in the conplaint.

Dl SCUSSI ON

‘W essentially agree with the analysis proposed by the ALJ
and wite separately only to clarify several points. W,
therefore, adopt the proposed decision as the decision of the
Board itself, subject to the follow ng discussion.

Probati onary teachers do not have the sanme protections or

rights as permanent or tenured teachers under the Education Code.

Qur reading of the record conports with the ALJ's findings
of fact; therefore, we will not address the factual exceptions
filed by the District. Furthernore, since those - facts were not
critical,. resolution of these factual disputes in the District's
favor woul d not change the outcone of the case.

&



3 as anended in

Educati on Code section 44882, subdivision (b),
1983, no longer required that the District show cause before
choosing not to reelect probationary teachers for the succeedi ng
school year. Specifically, this section permtted the District,
before March 15 of the probationary year, to choose not to

‘reel ect a probationary teacher for the succeeding school year.

The statute does not require the District to provide a reason for

its decision.

: 3Former Education Code section 44882, subdivision (b)
provi ded:

Every enpl oyee of a school district of any
type or class having an average daily
attendance of 250 or nore who, after having
been enployed by the district for two

conpl ete consecutive school years in a
position -or positions requiring certification
gqualifications, is reelected for the next
succeedi ng school year to a position
requiring certification qualifications shall,
at the comencenent of the succeedi ng school
year, be classified as and becone a pernmanent
enpl oyee of the district.

The governing board shall notify the

enpl oyee, on or before March 15 of the

enpl oyee's second conpl ete consecutive school
year of enploynent by the district in a
position or positions requiring certification
gualifications, of the decision to reelect or
not reelect the enployee for the next
succeedi ng school year to such a position.

In the event that the governing board does
not give notice pursuant to this section on
or before March 15, the enployee shall be
deened reel ected for the next succeeding
school year.

“(Repeal ed by “Stats. 1987, c. 1452, secs. 367, 368:t0.370.) The
‘provi sions of section 44882, subdivision (b) are now codified at
Educati on Code section 44929. 21, subdivision (b).

7


https://44929.21

Subsequent to the issuance of the ALJ's proposed deci sion,
ithe Third" District Court of Appeal addressed the inpact of
Educati on Code section 44882, subdivision (b). (&insley v.
Board of Trustees (1987) 189 G .App.-;3d 1440.) The court held
that section 44882, subdivision (b) evidences the legislative
intent to provide a separate procedure for the nonreel ection of
probationary teachers for a subsequent year that is different .
than the procedures governing the mdyear dism ssals under
Educati on Code section 44948.3.* 1In reaching this concl usi on,
t he court
recogni ze[d] the argunent that unfairness nay
.result to a probationary teacher who is
- notified of his or her nonreelection for a
second year or third year (prior to March 15
of the second year) w thout a statenent of
reasons and w thout any redress by way of
adm ni strative hearing or appeal to the
board. . .. However, this problemis a
policy matter properly addressed to the
| egi sl ature.
(ld... at p. 1448.) The court found that, unlike a tenured or a
m dt erm probati onary teacher who has an inplied prom se of
continued enpl oynent, a probationary teacher, under section
44882, subdivision (b), does not have a prom se of continued
enpl oynent and is not entitled to due process protection upon
nonr eel ecti on.
However, even though the Educati on Code does not require an

enpl oyer to show cause for its decision not to reelect a

““Educat i on""Code section 44948.3 .prohibits nidyear. di sm ssal s
-of . probationary .teachers except for "unsatisfactory performance
' or for cause." '
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probati onary teacher, a governing board may not choose
nonreel ection for unlawful reasons. The District appears to
recogni ze this principle in its Statenent of Exceptions.

This assertion [that Stephens-Waver's

failure as a journalismteacher was used as a

pretextual ground for dism ssing her] ignores

Ms. Stephens-Waver's status as a

probati onary teacher and the right of the

Governing Board of the MFarland Unified

School District under section 44882(b) to not

reel ect for any not otherw se unl awf ul

reason.
(Respondent's Statenent of Exceptions, p. 20; enphasis in
original.) Therefore, inits ow argunent, the D strict
recogni zes that while it can choose not to reelect a probationary
teacher without cause, it can not do so for an unlawful reason.

Once a probationary teacher files an unfair practice charge

all eging that the governing board' s decision to not reelect was
based on EERA protected activity, PERB nust apply the principles
set forth in Novato Unified School District, supra. PERB Decision
No. 210. Under Novato. for the Association to prove that adverse
action was taken by the District for discrimnatory reasons, it
must show that the District's action against Stephens-Waver was
notivated by her protected activity. The charging party nust
show that the enpl oyer knew of the enployee's participation in

protected activity. (Moreland Elenentary_School District (1982)

PERB Deci sion No. 227.) Finally, the charging party nust show
that the enployer's action was notivated by the protected
activity.

Know edge along wth other factors may
'support the inference-of unlawful notive.
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The timng of the enployer's conduct in
relation to the enpl oyee's performnce of
protected activity, the enployer's disparate
treatment of enployees engaged in such
activity, its departure from established
procedures and standards when dealing with
such enpl oyees, and the enployer's

i nconsistent or contradictory justifications
for its actions are facts which may support
the inference of unlawful notive.

- (Novato_Unified School District, supra. PERB Decision No. 210, at

pp. 6-7.) The Board recognizes that direct proof of a
discrimnatory notive is rarely found and, therefore, allows
“circunstantial evidence to satisfy the burden. In addition to

~the timng of the adverse .actions (North Sacranento Schoo

. District (1982) PERB Decision No. 264), circunstances giving rise
to an inference of unlawful notivation include: an enployer's

.~.general anti-union aninus (San_Joaquin Delta Comunity_Col | ege

District (1982) PERB Decision No. 261); disparate treatment

toward the conplainant (State of California (Departnent of Parks

and Recreation) (1983) PERB Decision No. 328-S); unusually harsh

di sci pline agai nst enployees with previously unbl em shed work

records (Baldwin Park Unified School District (1982) PERB

Deci sion No. 221); and shifting justifications (State of

California (Departnent of Parks and Recreation). supra. PERB

Deci sion No. 238-5).

Once the charging party nmakes a prinma facie show ng
sufficient to give rise to an inference of unl awf ul
di scrimnation, the burden shifts to the enployer to prove that

the. sane action would have been taken in the absence of the
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protected activity. (Novato Unified School District, supra, PERB
‘Deci sion No. 210, ‘at p. 14.)

St ephens- Weaver participated in a nunber of protected
activities. She filed a grievance over the newspaper adviser
sti pend; she and another teacher protested what they believed to
be an inperm ssible substitution during their contractually
guar ant eed preparation period; and she filed a grievance over her
reassi gnnent out of journalism Furthernore, she was a nenber of
the Association throughout the period in question.

The ALJ found that the Association net its burden giving
rise to an inference of unlawful notivation. The evidence he
found persuasive included the nenorandumwitten in response to
St ephens- Weaver's protest over substitution assignnments which
criticizes her for the "manner" of her protest, which Yeghoi an
contends evidenced a |ack of "professional cooperation," and
Yeghoi an' s eval uati on of Stephens-Waver, which criticizes her
for her "unprofessionalismwithin the staff, within [his] office.
and wi thin her classroom” .The ALJ .found further evidence of
unl awful notivation in what he characterized as nore generalized
anti-union aninmus of the District. Evidence of this anti-union
ani mus i ncl uded: (1) the District's calling of the police to
di sperse a group of Association nenbers froma negotiating
session; (2) Yeghoian's conmment to Stephens-Waver that he felt
"l ess union" than he had previously and that the uni on was
"getting in the way" of his duties as adm nistrator; and (3)

Superintendent G lbert's coments about the Association during

11



the hiring of two other teachers. (Proposed decision at pp. 36-
41.)

While we are not persuaded by the ALJ's reliance on the
District's general anti-union aninus, we believe that the
Associ ation nmade a sufficient showing that the District's
“treatnent of Stephens-Waver was disparate and unusual ly harsh.
Specifically, another teacher had allegedly engaged in simlar
di sruptive conduct at a staff neeting and, after a comment to
that effect was placed in her personnel file, the comment was
| ater renoved upon her objection. The District contends that the
differences in discipline -arose because Stephens-Waver was a
probati onary teacher and the. other teacher was tenured.. The
di stinction between tenured and probationary teachers does not
justify the marked differences in discipline. Furthernore, the
District's shifting justifications for its actions were not only
vague but alternated between conplaints of her journalism
teachi ng, her disruptive conduct, and her |ack of "professional
cooperation."” As.the ALJ recognized, the problemwth her
approach to teaching joufnal ismwas corrected when she was
renoved fromthat assignnent. Therefore, we agree with the ALJ
that the Association suffici éntly proved its prima facie case.

The burden then shifted to the District to prove that it
woul d have taken the sane action absent the protected conduct.
(Novato Unified School District, supra, PERB Decision No. 210.)
.Even though the District recognizes that it may only choose

.nonreel ection for lawful reasons, it attenpts to argue that it

12



had an unfettered right to not reel ect Stephens-Waver despite
“her -exercise of protected rights. In addition to its contention
that her performance as a journalismteacher was | acking, the
District argues that Yeghoian's nmenorandum criticizing Stephens-
Weaver's protest over the substitution assignment was "expressly
directed at what he considered to be not only inappropriate, but
al so unprotected aspects” of her protest. The District also
contends that Yeghoian was legitimately concerned with her
criticismat a staff neeting. |

Wiile the District's disagreenent with Stephens-Waver over
her approach to journalism nmay -have justified discipline, the
District failed to take any disciplinary action at the tine the .
di sagreenent arose, i.e., mdyear dism ssal or reassignnent.
Specifically, the District's belief that Stephens-Waver
exerci sed poor judgnent in handling the sex discrimnation
editorial could be sufficient, by itself, to justify disciplinary
action, including a transfer, mdyear dism ssal or nonreel ection.
| nstead, after subsequent;incidenfs, i ncluding protected
activity, the District chose to transfer Stephens-Waver out of
the journalismassignnent. Finally, at the end of her second
probationary school year, the District notified Stephens-Waver
of her nonreel ection.

The District's justifications for its nonreel ection of
St ephens-Waver and its delay in its decision to reassign and
di smss (through nonreel ection) Stephens-Waver do not rebut the

Association's prima facie case. Specifically, Stephens-Waver's
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performance as a journalismteacher, the nenorandumwitten in
response to- Stephens-Waver's protest over the substitution
assi gnment, ® and the menorandum regardi ng Stephens-Waver's
di sruptive conduct at the staff neeting do not constitute
sufficient evidence to prove that the District would have made
the decision not to reelect Stephens-Waver in the absence of her
protected conduct. .These justifications, conbined with the
District's delay in disciplining Stephens-Waver, convince us
that the District violated EERA section 3543.5, subdivisions (a)
and (b) by its decision not to reelect her.®

We, therefore, adopt the renedy proposed by the ALJ and

i ssue the follow ng order.’

®The District argues that its nemorandumin response to
St ephens- Waver's protest over the substitution assignments was
directed solely to the unprotected aspects of the protest. W
reject this argunent. Nothing in the record suggests that the
manner in which Stephens-Waver expressed her protest over the
substitution assignnents was rude or insubordinate, such as to
renove her protest from protected status.

®The District also argues that pursuant to the Board's
decision in Konocti Unified School District (1982) PERB Deci sion
No. 217, it is not responsible for any unlawful notivation by
Yeghoi an because its governing board nmade an independent decision
not to reelect Stephens-Waver. W reject the District's
argunents for the reasons set forth by the ALJ. (Proposed
decision, at fn. 8.)

"W recogni ze that our decision will have the effect of
granting Stephens-Waver tenure. As set forth above, the
District failed to establish that it would have taken the sane
action absent Stephens-Waver's protected conduct. W note that
this is not a case in which, after an unfavorable review,

a probationary teacher engaged in protected conduct in order to

i nsul ate.-himor herself fromthe consequences. . .In. this case, the
District .gave Stephens-Waver a favorable teaching eval uation at
the sane time it chose not to reelect her.
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ORDER

. Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, the Board finds that the
McFarl and Unified School District violated the Educati onal
Enpl oynent Rel ation Act, section 3543.5, subdivisions (a) and
(b). Pursuant to section 3541.5, subdivision (c), it is hereby
ORDERED that the District, its governing board and its
representatives shall:

A CEASE AND DESI ST FROM

1. Retal i ati ng agai nst Vicki Stephens-Waver because
of her exercise of the protected right to file grievances and
-chal | enge potential -contract violations by issuing to her a
letter of reprimand and a negative performance eval uation, and by
térm’ nati ng her enploynment with the D strict.

2. Interfering with the right of the MFarl and
Teachers Associ ation, CTA/NEA, to represent its nenbers by
di scrim nating against an enployee who filed grievances under a
‘negoti ated contract.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ON DESI GNED TO

EFFECTUATE THE POLI G ES OF THE EDUCATI ONAL

EMPLOYMENT RELATI ONS ACT:

1. Wthin thirty-five (35) workdays follow ng the
date the Decision is no I. onger .subject to reconsideration,
reinstate Vicki St ephens;V‘éaver as a teacher at MFarland High
School .

2. Wthin thirty (30) workdays of the reinstatenent

sof Stephens-Waver as a teacher in the District, reinburse her

15



for lost wages and benefits retroactive to the first day of
- service for teachers during the 1985-86 school year. The anount
of conpensation shall be reduced by any unenpl oynment conpensation
or wages which Stephens-Waver may have earned during the period
since the comencenent of the 1985-86 school year. The anpunt
due to her shall be augnented.by interest at the rate of 10
percent per annum

3. Wthin thirty-five (35) workdays follow ng the
date the Decision is no |onger subject to reconsideration, renove
from the personnel file of Stephens-Waver and destroy all copies
of the Novenber 30, 1984 nenorandumto her from M. Yeghoian and
‘the February 4, 1985 evaluation of her prepared by M. Yeghoian. .

4. Wthin thirty-five (35 days follow ng the date
this Decision is no |longer subject to reconsideration, post at
all work |ocations where notices to enployees customarily are
pl aced, copies of the Notice attached as an Appendi x heret o,
signed by an authorized agent of the enployer. Such posting
“shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered or covered by any
mat eri al

5. Witten notification of the actions taken to
conply with this Oder shall be made to the Los Angel es Regi onal
Director of the Public Enploynment Relations Board in accordance

with her instructions.

‘Chai rperson Hesse and Menber Shank joined in this Decision.
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Uhfair Practice Case No. LA-CE-2189,

McFar | and_Teacher iati NEA v. MFarl and Unified
+ School District, in WhICh aII partles had the right to

‘participate, it has been found that the MFarland Unified Schoo
District violated the Educational Enpl oynent Relations Act (Act),
section 3543.5, subdivision (a) and (b). The District violated
the Act by (1) issuing to Vicki Stephens-Waver a reprimnd on
Novenber 30, 1984, (2) by issuing to her a negative eval uation on
February 4, 1985, and (3) by refusing, on March 11, 1985, to
rehire her as a teacher for the 1985-86 school vyear. It has been
found that these actions were notivated by an intent to retaliate
agai nst Vi cki Stephens-Waver for her participation in protected
activity.

A CEASE AND DESI ST FRCOM

1. -Retaliating against Vicki Stephens-Waver because
of her exercise of the protected right to file grievances and
chal  enge potential contract violations by issuing to her a
letter of reprimand and a negative performance eval uation, and by
termnating her enploynment with the District.

2. Interfering with the right of the MFarl and
Teachers Association, CTA/NEA, to represent its nenbers by
di scrim nating agai nst an enpl oyee who filed grievances under a
negoti ated contract.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI G ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Wthin thirty-five (35 workdays follow ng the
date the Decision is no |onger subject to reconsideration,
reinstate Vicki Stephens-Waver as a teacher at MFarland High
School

2. Wthin thirty (30) workdays of the reinstatenent
of Stephens-Waver as a teacher in the District, reinburse her
for lost wages and benefits retroactive to the first day of
service for teachers during the 1985-86 school year. The anount
of conpensation shall be reduced by any unenpl oynment conpensation
‘or wages ‘whi ch' Stephens-Waver-may have earned.during .the period
since the commencenent of the 1985-86 school year. The anount
due to her shall .be augnmented by interest at the rate of 10
percent per annum



3. Wthin thirty-five (35) workdays follow ng the
date the Decision is no |longer subject to reconsideration, renove
dfromthe personnel file of Stephens-Waver and destroy all copies
of the Novenber 30, 1984 nenorandumto her from M. Yeghoi an and
the February 4, 1985 evaluation of her prepared by M. Yeghoi an.

Dat ed: McFarl and Unified School District

By

Aut hori zed Agent

THI'S I'S AN OFFI C AL NOTI CE. | T MUST REMAI N PCSTED FOR AT LEAST
THI RTY *(130") CONSECUTI VE WORKDAYS FROM THE DATE- OF - POSTI NG AND
MUST--NOT  BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

MCFARLAND TEACHERS ASSOCI ATl ON. )
CTA/ NEA.
) Unfair Practice
Charging Party. ) Case No. LA-CE-2189
V.
PROPOSED DECI SI ON
MCFARLAND UNI FI ED SCHOOL DI STRI CT. ) (12/31/85)
Respondent . ;
)
Appearances: A. Eugene Huguenin. Jr.. Attorney for the

McFarl and Teachers Association, CTA/ NEA; Stephen Lee Hartsell,
Attorney for the McFarland Unified School District.

Before Ronald E. Blubaugh. Admnistrative Law Judge.

PROCEDURAL _HI STORY

A high school teacher here challenges her dismssal as an
unl awful retaliation for various protected acts including the
filing of grievances. The school district responds that the
decision not to rehire the probationary teacher was due to her
unsatisfactory performance in a journalism class and her
di sruptive out-of-class behavior.

The charge which commenced this action was filed on June 3,
1985. by the McFarland Teachers Association. CTA/ NEA ‘
(Association). A conplaint against the McFarland Unified
School District (District) was issued on July 17. 1985. by the
office of the General Counsel of the Public Empl oyment

Rel ations Board (PERB).

This Board agent decision has been appeal ed to
the Board itself-and is not final. Qily tothe
extent the Board itself adopts thi s decisi'on and
rationale may it be cited as precedent




The conpl aint, as anmended at the hearing, alleges that the
District violated Educational Enploynent Rel ations Act
subsection 3543.5(a) and derivatively (b)1 by issuing witten
reprimands to Vicki Stephens-Waver on Novenber 30 and
Decenber 5, 1984, by reassigning her on Decenber 10, 1984, out
of a journalismclass she had taught for a year and a half by
issuing to her a negative evaluation on February 4, 1985, and
by refusing on March 11, 1985, to rehire her for the 1985-86
school year. Each of these actions is alleged to have been in
response to Ms. Stephens-Waver's prior participation in
protected conduct.

The enpl oyer has denied that any of its actions were in
violation of the EERA. In its answer, the enployer also
rejected the characterization of certain of the docunents as

repri mands.

'Unl ess otherwise indicated, all references are to the
Government Code. The Educational Enpl oynent Rel ations Act
(hereafter EERA) is found at section 3540 et seq. In relevant
part, section 3543.5 provides as foll ows:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enployees or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.



A hearing was conducted in Bakersfield from Cctober 1
through 4, 1985. Following the filing of briefs by the
parties this matter was submtted for decision on Decenber 27,

1985.
FINDINGS OF FACT

The NtFérIand Unified School District is a public schoo
enpl oyer under the EERA and the MFarl and Teachers Associ ati on,
CTA/ NEA, is the exclusive representative of the District's
certificated enployee unit. At all tines relevant, a
col l ective bargai ning agreenment has been in effect between the
District and the Associ ation.

Vi cki St ephens-Waver was one of two English teachers hired
by the District to teach at McFarland H gh School during the
1983-84 school year. Although newto the District, she had six
years of prior experience. At the tine Ms. Stephens-Waver
and the other teacher were hired, the school needed one teacher
to assune responsibility for publication of the student
year book and the other to assunme responsibility for the
newspaper. The other teacher had experience w th photography
whi ch was needed for the yearbook but not the newspaper. He,
therefore, was naned as the advisor to the yearbook and
Ms. Stephens-Waver was named as the advisor to the newspaper.

Ms. Stephens-Waver's first teaching assignment with the
District was for three regular sophonore English classes, one

col l ege prep sophonore English class and the newspaper. She



had no prior journalism experience or education, a factor which
was known at the time she was hired. However,

Ms. Stephens-Waver did have experience as a witing instructor
and she was given responsibility for the newspaper on the basis
of that qualification. Ms. Stephens-Waver joined the

Associ ation after she was hired and renai ned a nmenber

t hroughout her tenure with the District.

During her first year as journalism teacher and newspaper
advi sor, Ms. Stephens-Waver followed the pattern set by her
predecessor. The newspaper, in Ms. Stephens-Waver's own
description, contained "childish, sinmply witten articles.™
There were few news articles and the format of the newspaper
was primarily question and answer columms dealing with such
matters as conpl exi on problens and dating. The journalism
class which produced the newspaper contained many students of
| ow proficiency. There was no textbook for the class and
al though there was a District course of study for journalism
-Ms. Stephens-Waver was given no specific guidance about how

the class was to be conducted.

At the conclusion of the 1983-84 school year,
Ms. Stephens-Waver received an eval uati on which MFarl and
Principal Larry Yeghoi an described as "high" and "in the upper
third" of the teachers he evaluated that year. |In every
category, Ms. Stephens-Waver was rated as either neeting or

exceeding requirenments. The principal wote that the teacher



denonstrated "a genuine caring attitude toward her students”
and that she maintained "a positive |learning environnent." Her
| essons were described as "well organized, challenging, and
presented in an interesting manner."

The only recomrendation for inprovenment was that she shoul d
"“encourage journalism students to broaden the scope of their
witing to include informative topics for student growh."

M . Yeghoian testified that he sought "in-depth" articles that
woul d be broader than those in the paper as then witten.

Ms. Stephens-Waver testified that she understood the

eval uati on comment to nmean that she should encourage "nore
in-depth witing, such as editorials, nore news stories,
breaki ng away fromwhat we had done in the past.”

In accord with the instruction she was given during her
eval uation. Ms. Stephens-Waver instituted a series of changes
in the journalismclass for 1984-85. She hel ped revise the
course of study for journalismand secured textbooks for the
class. Ms. Stephens-Waver recruited sone of the brighter
students from her college prep courses to register for
journalismand she permtted no students to register for the
class without her perm ssion. She exam ned the English and
witing proficiency of each prospective student.

As in her first year at the District, Ms. Stephens-Waver
chose the editor for the newspaper. The editor in 1984-85

suggested a nunber of changes and Ms. Stephens-Waver placed



her in charge of content selection for the paper. Assignnents
wer e made through what Ms. Stephens-Waver described as a
"brai nstorm ng" session wherein students woul d suggest and
volunteer to wite specific articles.

It was not long before the new, nore aggressive student
newspaper produced controversy. A hanburger feed was held for
the football teamat the home of JimPerry, the vice principa
of McFarland H gh School. Karen Shadduck, a volleyball player
and nenber of the newspaper staff, was disturbed that no
simlar social function had been conducted for the school's
female athletes. She viewed the situation as a case of
discrimnation and after interview ng several admnistrators
and athletes, Ms. Shadduck wrote an editorial expressing her
opi ni on about sex discrimnation on the canpus.

Fol | owi ng publication of the editorial, Ms. Shadduck
received a critical letter fromVice Principal Perry and she
was called into a conference with Dave Bail ey, the school
athletic director and student activities advisor. Ms. Shadduck
becane upset by the negative reaction and burst into tears
during the conference with M. Bailey. Such treatnent of a
student disturbed Ms. Stephens-Waver and on October 15, 1984,
she went to see McFarland Principal Yeghoian. During that
nmeeting, M. Yeghoian suggested that students who interview an
admnistrator in preparation for an editorial advise the

interviewee of their purpose. M. Yeghoian testified that he



bel i eved such advance warning would "soften the blow' when the
editorial ultimately was published. M. Yeghoian al so
guestioned Ms. Stephens-Waver about the purpose of
editorials. She explained her view that editorials were to
express a point of view M. Yeghoian stated that the
editorial was "negative" and that it should be balanced "with
positive witing." M. Stephens-Waver disagreed with that
suggestion and the two parted wi thout reaching a consensus
about the nature of student editorial witing. Follow ng her
nmeeting with the principal, Ms. Stephens-Waver discussed with
her journalism students the repercussions that flow from
witing about controversial subjects. She also told themthat
editorial witers should informinterviewes of their purpose.

The next newspaper-inspired controversy, which occurred
approximately one nonth later, had its roots in a leaflet. On
a norning sonetime between Novenber 8 and Novenber 14, 1984,
Ms. Stephens-Waver carried an Association leaflet into her
first period journalismclass along with her other mail. She
pl aced the mail on her desk where the leaflet was seen by a
student, Dom nic Sheeter. The student picked up the leaflet
and began to read it. Ms. Stephens-Waver did not take it away
from him because she did not consider it private.

The leaflet carried a headline asking, "Are the Teachers of
McFarl and Crimnal s?" Its text concerned an incident which

occurred during a Novenber 8 nediation session at the District



office. The Association had invited its nmenbers to visit the
District office after school for a report on the progress of
negoti ations. At about 3:00 p.m when the teachers began to
arrive, the nediation session was in a brief hiatus. The
superi ntendent had excused hinself fromthe process to attend a
grievance session with Association President Ruthie Wl drum and
a teacher. Fromthe Association's point of view the nediation
was in a "holding pattern” until the superintendent's return.

Because it was a cold, w ndy day. Association Field
Representative Bob Cherry invited the teachers into the
District board room where he and other negotiators were
waiting. M. Cherry testified that he invited the teachers
into the room because the weather conditions were unconfortable
and it would have been difficult for the teachers to hear his
report over the sound of the wind. At M. Cherry's invitation
approxi mately 40 teachers entered the room

The entry of the teachers into the District board room was
W tnessed by Anthony Leonis, the District's chief negotiator
who believed they would disrupt the nediation. He went to
where the grievance neeting was underway and reported the event
to the superintendent, Mtchell Glbert. The superintendent
visited the board roomto observe the situation and then
returned to the grievance room where he asked Association
President Waldrumto have the teachers leave. Ms. Wl drum

declined and Superintendent G lbert, in the presence of the



Associ ation representatives, called the police departnment and
stated that he wanted an unl awful assenbly dispersed. The
Association report to the teachers was conpleted in about 15
m nutes follow ng which the teachers departed. The nedi ation
session was subsequently resuned.

After Dom nic Sheeter finished reading the Association's
account of the Novenber 8 incident, he expressed interest in
the subject and asked if there were other |eaflets.

Ms. Stephens-Waver directed the student to her classroom
bulletin board. Ms. Stephens-Waver had a large bulletin board
on her classroomwall where she regularly posted newspaper and
magazine articles along with notices from both the District and
t he Associ ati on.

An edition of the student newspaper was due for publication
on Decenber 7. After he had read the Association |eaflets,
Dom ni ¢ Sheeter volunteered to wite an editorial about
negoti ations. The student editor accepted the idea and the
editorial was scheduled for the Decenmber 7 issue.

In preparing his editorial. Domnic used the Association
bul letins and he interviewed Mke Elliott, a nenber of the
Associ ation's negotiating team The editorial was prepared two
days before the newspaper's deadline and Ms. Stephens-Waver
circulated it anong teachers in the faculty |ounge on the
nor ni ng of Decenber 4. One of the teachers, Ed Levinson

stated that the editorial would be better if it contained a



statement from the superintendent. Ms. Stephens-Waver told
Dom ni ¢ Sheeter about M. Levinson's suggestion and Dom nic
agr eed.

During journalism class that norning Dom nic called
Superintendent Gl bert. The conversation was brief, not |onger
than 30 seconds by the estimate of Ms. Stephens-\Waver.

Dominic told the superintendent he was doing an editorial on
negoti ations and asked if the superintendent had any comments
he would like to add. The superintendent nmade a brief

statenent which Ms. Stephens-Waver hel ped the student insert
into the editorial. By the end of the class, the editorial was
in final form

Shortly after his conversation with the student.
Superintendent Gl bert called MFarland Principal Yeghoi an and
asked himto secure a copy of the editorial. M. Yeghoi an
intercepted Ms. Stephens-Waver at her mail box and asked for a
copy. They agreed she would bring the editorial to his office
during her preparation period which was one hour |ater.

VWhen she returned to the principal's office wwth a copy of
the editorial, Ms. Stephens-Waver expressed concerns about
censorship. She showed M. Yeghoian and Vice Principal Perry,
al so present, an article fromthe Novenber 1984 issue of free
reader |]1. an anti-censorship newspaper published in
San Francisco by the Media Alliance. The article, "Principals

Silence Press,” was marked by Ms. Stephens-Waver to illustrate
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significant points. Ms. Stephens-Waver estimated that as nuch
as 30 mnutes was spent discussing the article. M. Yeghoian
testified that Ms. Stephens-Waver warned that she would go to
the Anerican Gvil Liberties Union if the editorial were
censored by the admi nistration. She protested that nothing in
the editorial was obscene or |ibelous and since it broke no
law. it should not be censoréd.

M . Yeghoi an responded that he had not said anything about
censorship. However, when Ms. Stephens-Waver pressed himto
state whether the article would be censored M. Yeghoi an
responded that the superintendent wanted to see the editoria
and M. Yeghoian would get back to her |ater.

Ms. Stephens-Waver expressed worries about whether the
newspaper would neet its publication deadline but M. Yeghoian
said it could not go to the printer until after the
superintendent saw the editorial. M. Yeghoian thereafter

called the superintendent and read the editorial to him

At the conclusion of the fifth teaching period that day.
Vice Principal Perry went to Ms. Stephens-Waver's classroom

and gave her a copy of Education Code section 48907.“ That

Educati on Code section 48907 reads as foll ows:

Students of the public schools shall have
the right to exercise freedom of speech and
of the press including, but not limted to,
the use of bulletin boards, the distribution
of printed materials or petitions, the

11



provi sion assures public school students of the right of free
speech except for the publication of obscene, |ibelous or

sl anderous articles or articles which incite riot. The section
prohibits the censorship of student publications and sets out

the responsibility of the journalism advisor to maintain good

wearing of buttons, badges, and other
insignia, and the right of expression in

of ficial publications, whether or not such
publications or other mnmeans of expression
are supported financially by the school or
by use of school facilities, except that
expression shall be prohibited which is
obscene, |ibelous, or slanderous. Al so
prohi bited shall be material which so
Incites students as to create a clear and
present danger of the conm ssion of unlawf ul
acts on school prem ses or the violation of
| awf ul school regulations, or the
substantial disruption of the orderly
operation of the school.

Each governing board of a school district
and each county board of education shall
adopt rules and regulations in the formof a
witten publications code, which shal

i nclude reasonable provisions for the tine,
pl ace, and manner of conducting such
activities within its respective
jurisdiction.

Student editors of official schoo
publications shall be responsible for
assigning and editing the news, editorial,
and feature content of their publications
subject to the limtations of this section.
However, it shall be the responsibility of a
journali sm advi ser or advisers of student
publications within each school to supervise
t he production of the student staff, to

mai ntai n professional standards of English
and journalism and to maintain the

provi sions of this section.

12



standards and ensure adherence to the requirenments of the |aw
VWhen he gave Ms. Stephens-Waver a copy of the Educati on Code
provision. M. Perry nmade no comment except to invite her to
visit himafter school if she had questions. She did visit him
but when she asked if she had done anything wong he responded
only, "you have the code; you have the code."

On Decenber 5 the superintendent told M. Yeghoian he was
"going to let it go."™ M. Yeghoian sent Ms. Stephens-Waver a
menor andum advi sing her that the superintendent had decided to
permt printing of the editorial as submtted. He further
advi sed her that pursuant to Education Code 48907 she had "the
personal and professional responsibility for any repercussion
resulting fromthe distribution of this editorial."” Finally.

M . Yeghoi an stated that he viewed her "judgnment to provide.

There shall be no prior restraint of
material prepared for official school
publications except insofar as it violates
this section. School officials shall have
the burden of showing justification w thout
undue delay prior to any limtation of
student expression under this section.

"Official school publications” refers to
mat eri al produced by students in the
journalism newspaper, yearbook, or witing
classes and distributed to the student body
either free or for a fee.

Nothing in this section shall prohibit or
prevent any governing board of a schoo
district from adopting otherw se valid rules
and regulations relating to ora

comuni cation by students upon the prem ses
of each school .
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exclusively wunion flyers to a student witer for the expressed
purpose of witing an editorial on negotiations as a poor

prof essional decision.”™ A copy of the nmeno was placed in

Ms. Stephens-Waver's personnel file. This nenorandumis one
of the documents which the Associ ation characterizes as a
reprimand and attacks in this case.

On the sanme day. Ms. Stephens-Waver also received a nmeno
fromVice Principal Perry rem nding her of her responsibility
to ensure that student witings neet the requirenents of the
Educati on Code 48907. "It is inperative that you ensure that
all issues of the McFarland H gh School newspaper conply," the
meno concl udes.

After she received the first of these nenos.

Ms. Stephens-Waver went directly to see M. Yeghoian. She
asked why he had sent a nmeno rather than sinply speak to her
about his criticism She quoted him as responding that he was
only followi ng instructions he had been given by the

superi ntendent and Schools Legal Service an organization which
"represents the District in negotiations and litigation.

Ms. Stephens-Waver subsequently wote a neno to the

superi ntendent asking that M. Yeghoian's Decenber 5 neno be
renoved from her personnel file. The District denied the
request.

On Decenber 7. 1984, Ms. Stephens-Waver was requested to

report to the principal's office. She took with her
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Mke Elliott. At the nmeeting. M. Yeghoian inquired about
Ms. Stephens-Waver's attitude toward a reassignment from
journalismto another sophonore English class. He cited a
"difference in philosophies” about the student paper as the
reason for the change. Ms. Stephens-Waver requested the
opportunity to first consult with an Association attorney and
prom sed to get back to M. Yeghoian |ater.

Ms. Stephens-Waver was absent the next two school days.
On Decenber 10, a day of absence for Ms. Stephens-Waver, the
cl ass schedules were distributed for the spring senester of
1985. Her schedule showed that she would teach five sophonore
English classes and would no |longer teach journalism Every
District teacher with a second senester schedul e change was
notified in witing on Decenber 10. Although he had no
specific recollection, M. Yeghoian testified that it is
"conpl etely possible” that he consulted with the superintendent

bef ore nmaki ng the reassi gnnent of Ms. Stephens-Waver.

On Decenber 14, Ms. Stephens-Waver wote to M. Yeghoi an
requesting "a list of the specific reasons as to why the
journalismclass advi sorship was given to another staff
menber." She asked whether she had broken the Education Code
or whet her the change was due to philosophical differences. |If
due to philosophy, she continued, when did he give her
guidelines to follow, or nmake an observation of her class or

give her other directions. M. Yeghoian replied on Decenber 19
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stating that he chose to exercise that right in order to
"better serve the educational needs of the District.”

On Decenber 21, Ms. Stephens-Waver filed a fornal
grievance under the District contract to challenge her
reassi gnnment from journalism The grievance was rejected by
M . Yeghoi an on Decenber 26. On January 8. 1985.
Ms. Stephens-Waver anended the grievance but the anmended
version was rejected on January 9. On January 10, 1985,
Ms. Stephens-Waver appealed the decision to the next |evel
under the contract, conciliation.

On January 30, 1985, M. Yeghoi an visited
Ms. Stephens-Waver's second period English class and observed
her teaching techniques for the entire period. On February 4,
1985. Ms. Stephens-Waver was called in for a post-observation
conference. When she arrived at the neeting, she was surprised
to see the superintendent, Mtchell G lbert, present along with
M . Yeghoian. It was highly unusual that the superintendent
woul d attend such a conference and she asked if the neeting
were to be disciplinary in nature. She was assured that it was
not .

M . Yeghoi an commenced the conference by giving
Ms. Stephens-Waver a witten report on his observation of her
class. She was graded favorably in each area of observation
and he appended the foll owi ng sunmary comment:

Ms. Vicki Stephens-Waver provided the
students a well planned | esson on creative

16



writing. Her activities noved the students
along in a productive, yet non-threatening
manner, which kept 100% of her students
involved and interested. She used vari ous
strategies to raise level of concern within
her students and continually reinforced them
wth positive and supportive coments. Her
conti nual checks for understanding, wth
group and individual, kept her in touch with
class and their needs.

M. Yeghoian testified that he was pleased with her
performance as an English teacher and "eval uate(d) her very
positively in her English 10 class.” At the tine of the
observation, English 10 was the only subject
Ms. Stephens-Waver was teaching.

After discussing his classroom observation, M. Yeghoian
told Ms. Stephens-Waver that she would not "be as happy with
the second one." He then handed her a summary eval uati on which
concluded with M. Yeghoian's recomendati on that
Ms. Stephens-Waver not be rehired for the 1985-86 school
year. The evaluation faults her in a nunber of areas.

Ms. Stephens-Waver was criticized for failure to provide
"appropriate |eadership in advising students on many subjective
and qualitative factors when editing and publishing a student
newspaper." M. Yeghoian stated that she:

failed to denonstrate an ability or
mnlllngness to encourage students to
research an issue, verify factua
assertions, cIearIy di stinguish fact from
opinion, nor [sic] to identify clearly which
facts cane froma particular source rather
than the editorial witer.
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M . Yeghoian also wote that Ms. Stephens-Waver
"persistently resists suggestions and directives that she
inprove in the area of accepting constructive criticism" He
stated that she presents "a defensive posture whenever
approached on this subject.” Wen asked at the hearing which
staff menbers had been rejected in attenpts to suggest
i mprovenents, M. Yeghoian listed Vice Principal Perry and
Athletic Director Bailey. The only evidence of criticism
offered to Ms. Stephens-Waver by those individuals was the
objection by themto the student editorial on sex
discrimnation in athletics.

M . Yeghoi an faulted Ms. Stephens-Waver for "negative and
di sruptive outbursts in staff neetings.” Wen asked at the
hearing for docunentation of that accusation, M. Yeghoian
could think of only one instance. |In that situation,

Ms. Stephens-Waver conplained that a renedial reading class
had been devel oped and assigned to another teacher before she
had any know edge that such a class was being pl anned.

M . Yeghoian took the remark as a criticismof the other
teacher. Ms. Stephens-Waver testified that she intended it to
be a conplaint about lack of comunication anong nenbers of the
English Department. M. Yeghoian did not speak to

Ms. Stephens-Waver about this behavior at any tine between its

occurrence on Decenber 12 and her eval uati on.
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The Associ ation presented evidence that another teacher.
Joel Stewart, also had been faulted in an evaluation for making
negative comments at staff neetings. Ms. Stewart testified
that in her 1985 evaluation M. Yeghoian had suggested that she
di scuss with a coll eague her "negative attitude.” She
chal l enged the assertion that she had a negative attitude and
M . Yeghoi an said he had received conpl aints about her
"negative attitude at faculty neetings.” Ms. Stewart stated
that she would not sign the evaluation if that criticism
remained in it. M. Yeghoian thereupon had his secretary
retype a portion of the evaluation to renove the coment.

Asked why he nade the change for Ms. Stewart, M. Yeghoi an said
that he had achieved his purpose by calling Ms. Stewart's
attention to the conplaint and it was unnecessary to keep the
coment in the evaluation. He said this reasoning was not
applicable to Ms. Stephens-Waver because he was recomendi ng
her term nation and was not concerned about her future grow h.
"The whol e reason for Ms. Stewart's coment was for growth." he
said. Ms. Stewart was not a nmenber of the Association.

The assertion that Ms. Stephens-Waver was disruptive in
staff nmeetings was challenged by Ms. Stewart. Ms. Stewart said
Ms. Stephens-Waver woul d ask questions at "three to five
percent” of the staff neetings which was about the sane as

Ms. Stewart. Ms. Stewart testified that Ms. Stephens-Waver
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sel dom asked nore than two questions and at neetings where she
did speak up it was in a soft voice.

In the evaluation. M. Yeghoian stated that
Ms. Stephens-Waver "actively resists suggestions about a
variety of ways she can inprove her approach to teaching.” He
stated that every time he "attenpted to confront her about
canpus reaction and problens resulting fromthe product of her
journalismclass, Ms. Stephens-Waver has reacted either
defensively or with hostility." Asked during the hearing to
identify situations where Ms. Stephens-Waver reacted
negatively to criticism M. Yeghoian cited his discussions
with her about the two controversial student editorials. He
could not recall any other exanples.

On cross exam nation. M. Yeghoi an was asked whet her he was
afraid that problens he was having with Ms. Stephens-Waver
m ght rub off onto other faculty nenbers and inpair his
relations with them He responded that the idea "didn't enter
into ny mnd." WM. Yeghoian also was asked if he had di scussed
with the superintendent his decision not to rehire
Vi cki St ephens-Waver prior to preparing her final evaluation.
He responded: "I don't believe so. That's not ny style.”

Fol | owi ng these statenents, counsel for the Association
demanded, for inpeachnent purposes, the production of a tape
recordi ng which M. Yeghoi an had nmade prior to the February 4

eval uation nmeeting with Ms. Stephens-Waver. The tape was
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produced and the portions of it dealing with
Ms. Stephens-Waver were admtted into the record.3

In his first reference on the tape to Ms. Stephens-Waver.
M . Yeghoian states that the prelimnary evaluation form for
her nmust be taken to School Legal Services in Bakersfield by
"Friday, the 25th." The reference apparently is to January 25.
1985. M. Yeghoian's next reference to Ms. Stephens-Waver
reads as foll ows:

Docunent ny perceptions of what has happened

from the beginning with Legal Services and
the Stephens situation, what | have been

%Al t hough the tape was not in M. Yeghoian's possession
for five nonths. M. Yeghoian identified the voice on the tape
as his own (Reporter's Transcript, p. 431) and did not deny
having said any of the things on the tape. The contents are a
rel evant record of attitudes held by M. Yeghoian at the tine
of his decision to termnate Ms. Stephens-Waver.

The District argues, however, that the tape should be
excl uded because there is no evidence to show that the
Associ ation gained its know edge of the tape "with Yeghoi an's
consent by other legally authorized nmeans.” The District cites
Penal Code sections 631 and 632 as grounds for denying
adm ssion. These Penal Code sections prohibit wretapping and
eavesdroppi ng and nake inadm ssible any evidence containing
confidential conmunications intercepted by such illegal neans.
The sections are inapposite here because no confidentia
communi cations were intercepted. M. Yeghoi an nmade the
recording hinmself. The recording is no nore exenpt from
di scovery than would be a personal journal. The nere fact that
M . Yeghoi an recorded his thoughts by tape rather than by
handwiting does not thereby insulate them from
adm ssibility. Moreover, although there is no evidence to show
the Associ ation gained know edge of the tape by "legally
aut hori zed neans," neither is there evidence to show the
contrary. The nmere suspicion, expressed by the District, is
insufficient to exclude otherw se probative evidence.
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advised to do not only by Legal Services but
al so by the superintendent, what latitude I
have been provided by the superintendent.
The situation and what | perceive as
happening at this point.

M. Yeghoian's next reference to Ms. Stephens-Waver reads:

Part of the thene of the eval uation of

Vi cki Stephens should deal with
unprofessionalismw thin the staff, within
nmy office, within her classroom and that
shoul d be the overall thene of the

noni nstructional duties, the way she deals
wi th her professional responsibilities.

M. Yeghoian's final reference to Ms. Stephens-Waver reads:

| feel that since the problens with

Vi cki Stephens has started we've started
experiencing problenms with other staff
menbers. | believe she is attenpting to
turn staff nmenbers against the
admnistration. Can't verify that but
there's been a lot of ill feeling from
people that we work with, that we've had a
good relationship with, people comng in and
siding wwth her with only half the facts,
sone negative comments at staff neetings,
sone comments in the staff work roomor nmail
roomthat | feel were inappropriate and,
again, wal king out of ny office, asking ne a
guestion, giving her an answer, and then
going out and telling anybody that was out
there. | feel there is sone, it's a rea
shame and a very unprofessional attitude
that Vicki Stephens is displaying at this
tinme.

In the seven years M. Yeghoi an has been a principal.
Ms. Stephens-Waver is the only teacher he has not recommended
for rehiring. During this period of tinme, some 50 to 60
different teachers have worked under him  Asked about the

significance of Ms. Stephens-Waver's performance as a
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journalismteacher in his decision not to rehire her,

M . Yeghoi an responded that it was "significant." In light of
M . Yeghoian's conclusion that Ms. Stephens-Waver was a good
English teacher, he was asked why renoval of her fromthe
journali smassignnment was not sufficient to correct the
problem He responded that he was disturbed by what he

consi dered "unprofessional activity" going outside the
journalismclass and "within the staff.” He said he was

di sturbed by "her relationship with students, and her

invol venent in making little problens bigger . . . had a lot to
do with ny decision.” He said that the nature of her

invol venent with himand the staff "as a result of the
reassignment” left himvery few alternatives.

In addition to the grievance over her transfer out of the
journali smassignnent, Ms. Stephens-Waver participated in two
ot her organi zational activities during the first part of her
final year with the District. She filed a grievance over the
District's refusal to give her a stipend for being journalism
advi sor and she joined another teacher in protesting the
assignnment of work during her preparation period.

The grievance over the journalism stipend was filed on
October 23, 1984. The contract between the parties provides
that extra duty stipends shall be paid to teachers who perform
certain designated tasks including advisor to the newspaper.

The contract sets a specific rate for the task.
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Ms. Stephens-Waver becane aware of the stipend during her
first year as newspaper advisor and she requested M. Yeghoi an
to secure the stipend for her. M. Yeghoian consulted with
Superintendent G lbert and reported back to Ms. Stephens-Waver
that she was not entitled to the stipend because she was

advi sing the newspaper during class tinme as part of her
journalismteaching assignment. The stipend is paid only when
teachers are required to performextra work. M. Yeghoi an

said. Ms. Stephens-Waver disagreed with this interpretation
of the contract but dropped the issue.

Fol I om ng the dispute over the sex discrimnation
editorial, Ms. Stephens-Waver renewed her demand for the extra
duty stipend. During her Cctober 15 conference with
M . Yeghoian about the editorial, Ms. Stephens-Waver asked for
the stipend but the request was pronptly declined. On
October 23, she filed a formal grievance requesting the stipend
and cited the extra duty pay provision of the contract as
justification.

On Decenber 19, a conciliation session was conducted with a
state nediator about Ms. Stephens-Waver's extra pay
gri evance. Anong those present were Association Representative
Cherry and District negotiator Leonis. Follow ng the neeting,
M. Leonis nmade a brief remark which indicated to M. Cherry
that the District at that time was contenplating discipline

agai nst Ms. Stephens-Waver.
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Ms. Stephens-Waver's protest over the assignnent of work
during her preparation period commenced as a two-teacher
conplaint that ultimately was joined by a |arge segnent of the
McFarl and H gh School faculty. The contract between the
parties provides that high school teachers shall have
preparation tinme in "the equivalent of one (1) class period per
-day." It also provides that a teacher who substitutes during a
preparation period shall be paid $15 per 55 m nute period-

It was the practice in the District that teachers would be
requested to substitute during their preparation periods for
ot her teachers who becane ill during the day. However, when a
teacher called in sick prior to the commencenent of a schoo
day an outside substitute would be enployed. During the
1984- 85 school year M. Yeghoi an asked teachers to give up
their preparation periods to substitute for others who were
excused for negotiations. This practice inpacted adversely on
Ms. Stephens-Waver because she was the only teacher avail able
during the fourth period to cover for one of the negotiators.

Anot her teacher, who also was upset about the requirenent
that she substitute for negotiators, was Sandra McKni ght. She
and Ms. Stephens-Waver shared a car pool and they discussed
their conplaint while riding to work. Followi ng the neeting
with negotiators at the District office on Novenber 8, the two
teachers consulted M. Cherry. He told themthat they were

entitled to a preparation period under the contract and that
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they should stand up for their rights when an assignnent was
made.

Ms. Stephens-Waver and Ms. MKni ght received their next
assignnment to substitute on Novenber 28. Early that norning,
both teachers were given assignnent slips by M. Yeghoian's
secretary requesting that they substitute for negotiators
during their preparation periods. Ms. Stephens-Waver checked
"no" under a question on the form asking whether she woul d
substitute on that day. She added the follow ng observation on
the form

| will do it under protest only. | want it
inwiting that | ambeing told that | have
no choice, that | have to substitute even

t hough our contract states otherw se.

The two teachers went to see M. Yeghoian imediately after
a faculty neeting which had been held before school that
nmorning. M. Yeghoi an described the two teachers as "agitated"
and said the discussion, while not a normal conversati on,
"wasn't yelling." "It was in the mddle there soneplace,"” he
sai d.

M . Yeghoi an asked the two teachers why they believed they
could not substitute that day. Ms. Stephens-Waver responded
that she had arranged for students to go to her classroom for
tutoring during her preparation period that day. M. Yeghoi an
excused Ms. Stephens-Waver from the assignnment and perforned

the substitution hinmself. Ms. MKnight was not excused and she

substituted during her preparation period.
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On Novenber 30, M. Yeghoian sent a nenorandun$ to both
teachers criticizing "the manner"” in which they objected to the
substitution assignment. He wote that he felt it "inportant
at this time to express ny personal and professiona
di sappoi ntnment” in the manner of the protest. He quoted
Ms. Stephens-Waver's statenment that she would substitute only
under protest because the contract states otherw se. He
described that remark as "difficult to accept with any feelings
of professional cooperation.” He said a "colleague" could
express dissatisfaction but there is "an appropriate tine and
manner in which to do so.”

M . Yeghoi an said he did not consider the nmenorandumto be
a letter of reprimand. He said it "could have happened” that
he consulted with Superintendent Gl bert before he wote the
Novenber 30 neno.

Ms. Stephens-Waver was offended when she received the neno
and both she and Ms. MKni ght pronptly went to see
M . Yeghoian. Ms. Stephens-Waver said she had believed the
i ssue resolved on the norning of Novenber 28 and she did not
understand why M. Yeghoian would wite a letter. She and
Ms. MKnight told M. Yeghoian that they were standing up for

their contractual rights and that they were doing what the

“Thi s menorandum is one of the docunents, characterized
as a "reprimand" by the Association, which is under attack here,.
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uni on advisor had instructed themto do. Ms. Stephens-Waver
quoted M. Yeghoian as responding that the union was "getting
in the way" of his being an adm nistrator.

That evening, the two teachers told other teachers during a
parking lot conversation about M. Yeghoian's nmeno to them Up
to that tine, Ms. Stephens-Waver and Ms. MKnight were the
only protestors about assignnents during preparation periods.

A petition to M. Yeghoi an subsequently was drawn up and signed
by 18 teachers stating that they did not wish to substitute
during their preparation periods whenever the D strict had
advance notice that a teacher would be absent for a half of a

day or nore. The teachers said they would substitute for a

teacher who went hone ill or who would be absent for a single
period due to a doctor's appointnent, in-service training or
sporting or academ c events. In all other situations, the

petition declared, a grievance would be filed if the District
requested a substitute. The petition also requested that such
assignnents be nmade on a rotational basis.

The petition was given to M. Yeghoi an on Decenber 5.
M . Yeghoi an di scussed the issue at a faculty neeting that day
and on Decenber 14 announced a new procedure designed to
address sone of the conplaints raised by the petition.

There was evidence that M. Yeghoi an had expressed a
negative attitude about the union on af | east one occasion in

addition to the Novenber 30 neeting about teaching during
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preparation periods. The other occasion occurred in late
Novenber when Ms. Stephens-Waver invited M. Yeghoian to her
classroomin an attenpt to reopen communi cation. During the
nmeeting they reviewed the sex discrimnation editorial and

Ms. Stephens-Waver told M. Yeghoian that she felt he was
becomi ng nore authoritative with her. At the conclusion of the
nmeeting, she testified, she told himthat she was glad she was
a union nenber because of all the things going on at the school
that year. She quoted himas saying he felt "less union" that
year. M. Yeghoian testified that he could not recall such a
conversati on.

There al so was evidence that Superintendent Gl bert nade
coments about the Association at the initial enploynent
interviews of Joel Stewart and Sidney Tribble. M. Stewart
testified that M. G lbert had renmarked to her that "you know,
the union is pretty strong out here in MFarland." This, he
continued, "nakes it hard where we have to put everything in
witing." Ms. Stewart said she volunteered that she was not a
menber of the California Teachers Association to which
M. Glbert responded that, "there's no problens if you did."

M. Tribble testified that just after he was hired,

M. G lbert brought up the existence of the Association.
M. Tribble testified that the superintendent told him that the
Association fromtinme to tinme "had difficulties getting al ong

with the District” and that he hoped Tribble "would be
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prof essi onal enough to rise above these things" and concentrate
primarily on his job in the classroomand not |et outside
activities influence his actions or disturb his teaching.

On March 11. 1985. the District Board of Trustees accepted
the recomendation of M. Yeghoian that Vicki Stephens-Waver
not be rehired for the 1985-86 school year. She received
witten notice of this decision the next day. Her final day of
enpl oynent with the District was on June 14, 1985. Had she
been rehired, she would have becone a tenured teacher at the
commencenent of the 1985-86 school year.

LEGAL | SSUES

Dd the District discrimnate against Vicki Stephens-Waver
in retaliation for her participation in protected activities
and thereby violate EERA subsection 3543.5 (a) and
derivatively, (b), by:

1. I ssuing to her a menorandum on Novenber 30, 1984,
regarding her objection to substituting during her preparation
peri od.

2. I ssuing to her a nenorandum on Decenber 5, 1984,
regarding a student-written editorial for the school newspaper.
3. Renmovi ng her on Decenber 10, 1984, from journalism
teaching duties and reassigning her to teach another section of

Engl i sh.
4. 1lssuing to her a negative evaluation on February 4, 1985.

5. Refusing to rehire her on March 11, 1985. as a teacher
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for the 1985-86 school year and thereby termnating her
enpl oynent with the District.
CONCLUSI ONS OF LAW

Public school enployees have the protected right,

. to form join and participate in the
activities of enpl oyee organi zations of
their own choosing for the purpose of
representation on all matters of
enpl oyer -enpl oyee relations.5

It is an unfair practice under subsection 3543.5 (a) for a

public school enployer to "inpose . . . reprisals on enployees,
[or] to discrimnate . . . against enployees . . . because of
their exercise of [protected] rights.” In an unfair practice

case involving reprisals or discrimnation, the charging party
must nmake a prima facie showing that the enployer's action
agai nst the enployee was notivated by the enployee's protected

conduct. Novato Unified School District (1982) PERB Deci sion

No. 210. This can be done by either direct or circunstantia
evi dence.

In a case involving proof by circunstantial evidence, the
charging party nust show initially that the enployer had actua
or inputed know edge of the enployee's participation in

protected activity. Moreland Elenentary School District (1982)

PERB Deci sion No. 227. The charging party then nust produce

evi dence of unlawful notivation to link the enployer's

5Secti on 3543.
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know edge to the harmwhich befell the enployee. I ndi cations
of unlawful notivation have been found in an enpl oyer's general

ani nus toward unions, San_Joaquin Delta Conmmunity Coll ege

District (1982) PERB Decision No. 261. in disparate treatnent

toward the conplainant. State of California (Departnent of

Parks and Recreation) (1983) PERB Decision No. 328-S, in the

use of unusually harsh discipline against enployees with

previously unbl em shed work records. Baldw n Park Unified
School District (1982) PERB Decision No. 221. in shifting

justifications for the action against the enpl oyee. State of

California, supra. PERB Decision No. 238-S, and in the timng

of the disciplinary action. North Sacramento School District
(1982) PERB Deci sion No. 264.

After the charging party has nmade a prinma facie show ng
sufficient to support an inference of unlawful notive, the
burden shifts to the enployer to prove that its action would
have been the sane in the absence of protected activity.
Novato Unified School District, supra PERB Decision No. 210.

It is clear that Ms. Stephens-Waver participated in
protected activities. She was at all tines a nenber of the
Association. She filed a grievance on October 23, 1984, to
protest the District's refusal to pay her what she believed to
be a contractually guaranteed stipend for serving as advisor to
the student newspaper. She joined another teacher on

Novenber 28 in protesting what she believed to be a
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contractually prohibited assignnent to serve as a substitute
teacher during her preparation period. Her protests over this
assignnent ultimately developed into a staff-wide refusal to
work as substitute teachers where the District had advance
notice a teacher would be absent. She filed a Decenber 21
grievance over her reassignnent from teaching journalismto
t eachi ng anot her sophonore English class.

Publ i c school enpl oyees have a protected right to file
grievances pursuant to negotiated grievance procedures. North

Sacranento School District, supra. PERB Decision No. 264. They

al so have a right to assert, even if incorrectly, their beliefs

about contractual protections. Baldw n Park, supra. PERB

Deci sion No. 221. Both of Ms. Stephens-Waver's grievances and
her protest over substitute teaching duties were therefore
protected acts.® It is undi sputed that the District knew of

these actions. M. Yeghoi an responded to each of them

®The District argues that Ms. Stephens-Waver's protest
over teaching during her preparation periods was not intended
to communi cate nore than her own particular and persona
concern. Thus, the District continues, it was not "concerted"
activity protected by the EERA. The evidence belies the
District's interpretation. The protest over the substitute
teaching assignnents was a two-teacher conplaint fromthe very
begi nning. Ms. Stephens-Waver was joined by Sandra MKni ght
at every step of the way. Together, they sought advice from
the Association field representative. Together, they filed
objections to the assignnment with M. Yeghoian. Together, they
met with M. Yeghoian on two separate occasions to protest the
assignnent and his reaction to it. Together, they net with
other teachers in the parking lot and sparked the protest that
ultimately was joined by a sizeable segnent of the faculty.
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In addition, the Association argues that
Ms. Stephens-Waver also engaged in protected conduct by
provi di ng Associ ation material to a student for his editorial
on negotiations. The Association finds this conduct protected
as an "activity reasonably appurtenant” to
Ms. Stephens-Waver's right to receive and possess Associ ation
literature. The Association argues that delivery of the flyers
to a student in the classroom "constitutes a reasonable
exercise of the right to informnenbers of the public about a
| abor dispute.” The Association conpares delivery of the
leafl et to the student to the circulation of a leaflet to a
passerby on the sidewalk in front of school.

The Association nust fail in its contention that
Ms. Stephens Weaver engaged in protected conduct by providing
Association literature to the student, Dom nic Sheeter. |If she
provi ded Association literature to a high school student during
a class period for the purpose of informng him about a |abor
di spute, her act was not protected. It was an inappropriate,
captive audi ence advocacy of the union's cause to a student.
The inproper nethod woul d have robbed the advocacy of its

protection. See Konocti Unified School District (1982) PERB

From the very start. Ms. Stephens-Waver rested upon the
contract as her justification for objecting to the assignnent.
These events closely parallel conduct found protected in

Bal dwi n Park, supra. PERB Decision No. 221.
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Decision No. 217. On the other hand, if in giving the leaflet
to the student Ms. Stephens-Waver had no representational
pur pose, her action |ikew se was unprotected. "It is

participation in organizational activities for the purpose of

representation that is protected.” rl 1fie hool

District (1985) PERB Decision No. 529. (Enphasis in the
original.)

Here, as the District points out, it seens clear that
Ms. Stephens-Waver acted without a representational purpose.
Initially, it was the student hinself who was the noving
party. He took the leaflet fromMs. Stephens-Waver's desk.
Later, when she directed the student to the leaflets on her
bull etin board, she was acting as a teacher providing a student
with materials for an assignnent. It was not the act of a
uni on adherent pronoting a cause. Thus, fromeven the nost
i nnocent reading of Ms. Stephens-Waver's conduct, the
circulation of the literature was not protected.

If the act of providing Association literature to the
student was not protected, it follows that the District's
responses to that act were not unlawful discrimnation.

M . Yeghoi an's Decenber 5, 1984, nenorandumcriticizes as a
poor decision Ms. Stephens-Waver's action of providing
"exclusively union flyers" to the student. The menorandum
responds directly to the unprotected act. On its face it is

nmore in the nature of an instruction than a retaliation.
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< Al though placenent of the meno in Ms. Stephens-Waver's
personnel file mght well be considered a form of discipline,
the evidence links that discipline to the unprotected conduct.
There is no showing that the Decenber 5 nenorandum had unl awf ul
noti vati on.

Simlarly, it is concluded that the transfer of
Ms. Stephens-Waver from journalismto another English class
was a response to a difference in views on how to teach
journalism M. Yeghoian did not agree with
Ms. Stephens-Waver's perception of editorial witing in
student newspapers. Their differences appeared irreconcil able
and as principal he exercised his authority to reassign
Ms. Stephens-Waver to a different class. The evidence sinply
will not support the conclusion that the transfer was notivated
by a desire to retaliate for any of Ms. Stephens-Waver's
protected activities.

For these reasons, those portions of the charge and
conpl aint which allege unlawful retaliation for the Decenber 5
menor andum and the Decenber 10 reassignnent nust be di sm ssed.

Much | ess benign, however, were the District's notivations
in M. Yeghoian's Novenber 30 nmenorandumto Ms. Stephens-Waver
and his subsequent evaluation of her and decision not to
reenploy her for the 1985-86 school year. A clear indication
of anti-union notivation is present in each deci sion.

The Novenber 30 nenorandumto Ms. Stephens Waver was
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witten in direct response to her protected protést over the
assi gnnment of substitute teaching duties during her preparation
periods. It was clear that Ms. Stephens-Véavef:s objection to
t he assignment was based upon her interpretation of the
contract. Her witten objection to the assignnent states a
belief that the Association contract with the District does not
permt such assignnents. M. Yeghoian's critical response
objects to the "manner" of the protest and contends that it
shows a |lack of "professional cooperation.” But there is no
evi dence Ms. Stephens-Waver and her coll eague were rude or

i nsubordinate in the manner of their protest. They filed their
objections at the nost logical time, imediately after the

assi gnnent was nmade. Ms. Stephens-Waver agreed to work the
assignnent "under protest” if required. There is no evidence
of inproper conduct. The District's response to this protected
protest of an assignnment was a letter which can fairly be
characterized as a reprimand. Letters of reprimand in response
to protected conduct are a prohibited formof retaliation.

North Sacranento, supra. PERB Decision No. 264; Departnent of

Par ks and Recreation, supra. PERB Decision No. 328-S.

M . Yeghoi an's February 4, 1985, eval uation of
Ms. Stephens-Waver was pretextural fromits inception. The
tape recording shows that the eval uation was designed to
support a termnation and that it was to be witten with that

goal in mnd fromthe beginning. Because M. Yeghoi an judged
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her to be a good English teacher he decided that the
justification for her termnation would have to be
"unprofessionalismwithin the staff, wthin [his] office,
within her classroom"™ He criticized her for "negative and
di sruptive outbursts in staff neetings." But on
cross-exam nation he was able to recite only one instance of
such behavior and he had never spoken to her about that
i nstance at any tine between when it occurred and when he wote
the evaluation. In Ms. Stephens-Waver's case, that conduct
was judged to be sufficiently serious that it was cited as one
of the reasons for her non-renewal as a teacher. \WWen anot her
teacher. Joel Stewart, conplained about a simlar conment in
her evaluation. M. Yeghoian sinply had that portion of the
evaluation retyped with the critical coment renoved.

The evaluation relies heavily upon criticisnms of
Ms. Stephens-Waver's actions as a journalismteacher as
justification for her termnation. Yet by the tinme the
evaluation was witten, Ms. Stephens-Waver was no |onger
assigned to teach journalism She taught only English classes
whi ch M. Yeghoi an conceded she did very well. So why. he was
asked, was it necessary to term nate her when she no | onger
taught journalism The reason, he responded, was

"unprofessional activity" going on "within the staff,"” "her
i nvolvenent in nmaking little problens bigger" and her

i nvol vemrent with himand the staff as a result of the
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reassignnment from journalism Simlar ideas are reflected in

M . Yeghoian's tape recorded thoughts fromthe period

i edi ately preceding the dism ssal. He described how he had
"started experiencing problens with other staff nenbers" after
the difficulties began with Ms. Stephens-Waver. He conpl ai ned
that she had spoken with other enployees about her problens
with himand that as a result he had picked up "ill feeling(s)"
fromothers on the staff.

M . Yeghoi an does not define the "unprofessional activity"
in which Ms. Stephens-Waver supposedly engaged. But the
comment is simlar to his earlier criticismof her |ack of
"professional cooperation” for protesting the assignnent to
substitute teach during her preparation periods. M. Yeghoian
does not describe how he "started experiencing problens wth
other staff nmenbers" after the commencenent of troubles with
Ms. Stephens-Waver. But it is clear that it was not until she
protested the assignnent of duties during her preparation
period that other teachers joined in a witten statenent that
they, too, would refuse simlar assignnents during their
preparation periods. M. Yeghoian, |ikew se, does not describe
how Ms. Stephens-Waver had "involvenent in making little
probl ens bigger." But that description would fit her protests
over the District's failure to pay her a stipend for serving as

journalismadvisor. Any of these actions may well have been
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the "unprofessional activity" going on "within the staff" which
Ms. Yeghoi an found intol erable.

Li nking M. Yeghoian's justifications for the negative
eval uati on and subsequent term nation to Ms. Stephens-Waver's
protected conduct requires no stretch of the inmagination. Both
M. Yeghoian and the District superintendent, Mtchell G bert,
had di spl ayed evidence of aninus toward the Association. At a
pre- Thanksgi ving neeting wwth Ms. Stephens Weaver, M. Yeghoi an
stated that as a result of the events of the 1984-85 school
year, he felt "less union" than he had previously. On
Novenber 30. M. Yeghoian told Ms. Stephens-Waver that the
Associ ation was "getting in the way" of his being an
adm nistrator at the school. ! Superi'ntendent G | bert, wupon
whom M. Yeghoian relied for advice on personnel matters, nade
coments about the Association at the tine two teachers were
hired. Both Ms. Stewart and M. Tribble testified credibly

that M. G lbert had made comments about the Association during

"These statenents are drawn from the testinony of
Ms. Stephens-Waver whose account is credited. M. Yeghoi an
did not recall making such coments. Wile | found
M . Yeghoi an to have been generally credible, he had nenory
| apses about several critical incidents. The unreliability of
his nmenory was illustrated by his denial of concerns about
whether his problens with Ms. Stephens-Waver mght rub off
onto other faculty nenbers. His testinony was contradi cted by
his statenents on the tape recording. He simlarly failed to
recall his consultations with the superintendent prior to
deciding not to rehire Ms. Stephens-Waver for the 1985-86
school year. The tape shows that he did discuss the matter
with the superintendent.
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their enploynment interviews. Although the remarks to

Ms. Stewart were sonewhat quizzical, his comment to M. Tribble
clearly inplied that he hoped the new enpl oyee would refrain
from active participation in Association activities.

Even nore overt evidence of the District's anti-union
attitude was the decision to seek police assistance in the
renoval fromDistrict facilities of a gathering of teachers on
the grounds that they constituted an unlawful assenbly. The
gat hering occurred after school hours in the District board
roomwhere the teachers net with their own negotiating team
At the tinme the superintendent called the police departnent, he
had no reason to believe the gathering would be anything other
t han peaceful. Request for police assistance was a drastic
response under the circunstances and was indicative of
pervasive ill will toward the Associ ation.

The February 4 evaluation and subsequent decision not to
rehire Ms. Stephens-Waver thus contain a nunber of indicia of
unl awful notivation. There is evidence of aninus toward the
Associ ation on the part of both the superintendent and the
principal. There is evidence of disparate treatnment between
Vi cki St ephens-Waver and Joel Stewart, both of whom supposedly
engaged in disruptive conduct at staff neetings. For
Ms. Stephens-Waver, the allegedly disruptive conduct becane
one of the grounds for nonrenewal. For Ms. Stewart, the

comment about disruptive conduct was renoved fromthe
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eval uati on upon her objection. There is evidence of unduly
harsh di sci pline against an enployee with a previously
unbl em shed work record. The term nation of
Ms. Stephens-Waver followed a highly favorable evaluation in
her first year of teaching, a year in which she participated in
no protected conduct. In her second year, however, she filed
grievances and helped incite a protest over the assignnent of
wor k during preparation periods. These actions were swiftly
foll owed by a Novenber 30 reprimand and a subsequent negative
eval uation and decision not to rehire. The supposed
justification of her failure as a journalismteacher seens
transparently pretextural. She took the job as a journalism
teacher with admttedly and well-known weak credentials and by
the tine of the decision not to rehire her, she was no | onger
teaching journalism She was teaching English, a subject in
whi ch she was acknow edged to be a superior teacher. At that
point, her failure as a journalismteacher should no | onger
have been relevant. |Its only use was as a pretextural ground
for dism ssing her.

Based upon this evidence of unlawful notivation, it is
concluded that by its negative eval uation and subsequent
decision not to rehire Ms. Stephens-Waver, the District

engaged in acts of discrimnatory retaliation for her
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participation in protected conduct.® These actions were in
viol ati on of EERA subsection 3543.5 (a) and. derivatively,

(b). Retaliation against an enployee for filing grievances
under a negotiated agreenent is a derivative violation of
subsection 3543.5 (b). North Sacranmento, supra. PERB Decision
No. 264.°

8The District argues that even if unlawful notivations be
shown on the part of M. Yeghoian, the decision not to rehire
Ms. Stephens-Waver was nade by the school board. Because
there is no evidence of unlawful notive on the part of the
school board, the District contends, the charge nust be
di sm ssed under the dictates of Konocti Unified Schoo
District, supra. PERB Decision No. 217.

In Konocti, the governing board conducted an extensive
review of the allegations made agai nst the enpl oyee and reached
an independent decision. That separate action had the effect
of insulating the final decision-making process from unl awf ul
notives which were held by adm nistrators. Here, there was no
evi dence of the type of independent review conducted in

Konocti . In the absence of evidence of insulation between the
ultimate decision and the unlawful notivation, the unl awf ul
nmotives of the adm nistrators will be attributed to the

District under the principles of agency. Antelope Valley
Community College District (1979) PERB Decision No. 97.

Al'n seeking to denonstrate aninus agai nst the union, the
Associ ation relies on evidence about purported unil ateral
changes and other events which marked negotiations between the
parties during the 1984-85 school year. The District argues
that these events are not relevant because they conprised
unfair practice charge LA-CE 2058 which the Association
withdreww th prejudice on March 20, 1985. See Nevada Gty
Unified School District (1981) PERB Decision No. I85. T find it
unnecessary to rely on the evidence pertaining to events
covered by case LA-CE-2058. There is sufficient evidence of
notivation involving the events in question that it is not
necessary to consider the possible relevance of matters so far
renoved.
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REMEDY
The Associ ation seeks reinstatenent of Ms. Stephens-Waver
effective with the first day of the 1985-86 school year,
together wth back pay for |ost wages. The Association also
asks for a cease and desist order and a requirenent that the
District post a notice of its willingness to cooperate.
The PERB in subsection 3541.5 (c) is given:
oo the power to issue a decision and
order directing an offending party to cease
and desist fromthe unfair practice and to
take such affirmative action, including but
not limted to the reinstatenent of _
enpl oyees with or without back pay, as wll
effectuate the policies of this chapter.
The ordinary renedy in cases involving discrimnation
because of protected conduct is restoration of the |ost
benefits or wages plus interest at the rate of 10 percent and

rei nst at enent . San Joaquin Delta Conmmunity College District,
supra. PERB Deci sion No. 261.

In this case, the District argues, reinstatenent is not
appropri ate because it would have the effect of granting tenure
to Ms. Stephens-Waver. Because she had conpleted two years of
probation, Ms. Stephens-Waver ordinarily would have becone a
tenured teacher at the start of the 1985-86 school year. The
District argues that the proper renedy would be to order the
governing board to reconsider its decision not to reelect her
in light of any discrimnatory notivation which m ght be found

agai nst M. Yeghoian. Such a renmedy, the District argues.
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woul d have the effect of elimnating any discrimnatory
notivations from the recomendati on upon which the governing
board act ed.

In making this argunment the District relies upon San D edo

nit [l District (1983) PERB Decision No. 368. |Its
reliance is msplaced. In San _Diedq, the PERB concluded that

because of the tine which el apsed between the m sconduct and
the PERB' s decision, a retroactive order would have the effect
of granting tenure to two enpl oyees who had not yet served
their probationary period. The entire two years of probation
woul d have been subsunmed in the retroactive order. Here,
however, Ms. Stephens-Waver has served a two-year probationary
period during which she was found to be a highly conpetent
English teacher. Thus, the harm the PERB sought to avoid by
making its order prospective in San_Di ego does not exist.
Accordingly, there is no justification for denying
Ms. Stephens-Waver the ordinary remedy of reinstatenent
retroactive to the comencenent of the 1985-86 school year
together with conpensation for |ost wages and benefits plus
i nterest.

In addition, the District nust renove from
Ms. Stephens-Waver's personnel file and destroy the reprimand
of Novenber 30, 1984, and discrimnatory eval uation of
February 4, 1985. Because these docunents are the product of
the District's unlawful notivations, it is necessary that they
be renoved fromthe possibility of future use.
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It is further appropriate that the District be directed to
cease and desist fromits unfair practices and to post a notice
incorporating the terns of the order. Posting of such a
notice, signed by an authorized agent of the District, wll
provi de enployees with notice that the District has acted in an
unl awful manner, is being required to cease and desist from
this activity, and will conply wwth the order. It effectuates
t he purposes of the EERA that enployees be inforned of the
resolution of the controversy and the District's readiness to

comply with the ordered renedy. Davis Unified School District

et al. (1980) PERB Decision No. 116; see also Placerville Union

School District (1978) PERB Decision No. 69.
PROPQGED ORDER

Upon the foregoing findings of fact and conclusions of |aw,

and the entire record in the case, it is found that the
McFarland Unified School District violated subsections
3543.5 (a) and (b) of the Educational Enploynment Relations Act.
Pursuant to subsection 3541.5 (c) of the Governnment Code, it is
hereby ORDERED that the District, its governing board and its
representatives shall:
1. CEASE AND DESI ST FROM

A.  Retaliating against Vicki Stephens-Waver because
of her exercise of the protected right to file grievances and
chal l enge potential contract violations by issuing to her a
letter of reprimand and a negative perfornmance eval uation and

by termnating her enploynent with the District.
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B. Interfering with the right of the MFarl and
Teachers Associ ation. CTA/NEA, to represent its nenbers by
di scrimnating agai nst an enpl oyee who filed grievances under a
negoti ated contract.

2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
ECF:_IFECT UATE THE PCLI CI ES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS

A Wthin ten (10) workdays of service of a fina
decision in this matter, reinstate Vicki Stephens-Waver as a
teacher at MFarland H gh School.

B. Wthin thirty (30) workdays of the reinstatenent
of Ms. Stephens-Waver as a teacher in the District, reinburse
her for |ost wages and benefits retroactive to the first day of
service for teachers during the 1985-86 school year. The
anount of conpensation shall be reduced by any unenpl oynent
conpensati on or wages which Ms. Stephens-Waver may have earned
during the period since the commencenent of the 1985-86 schoo
year. The anount due her shall be augnented by interest at the
rate of 10 percent.

C Wthin ten (10) workdays of service of a fina
decision in this matter, renove fromthe personnel file of
Vi cki St ephens-Waver and destroy all copies of the
Novenber 30, 1984, nenorandumto her fromM . Yeghoian and the
February 4, 1985, evaluation of her prepared by M. Yeghoi an.

D. Wthin ten (10) workdays of service of a fina

decision in this matter, post at all school sites and all other
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work | ocations where notices to enployees are customarily

pl aced, copies of the notice attached hereto as an appendi x.
The notice nust be signed by an authorized agent of the
District, indicating that the District will conmply with the
ternms of this order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that the notice is not reduced in
size, altered, defaced or covered by any other material.

E. Upon issuance of a final decision, nmake witten
notification of the actions taken to conply with the Oder to
the Los Angeles Regional Director of the Public Enpl oynent
Rel ations Board in accordance with the director's instructions.

| T IS FURTHER ORDERED that those portions of the conplaint
and charge which allege that the District commtted an unfair
practice by issuing to Ms. Stephens-Waver the Decenber 5,
1984. nenorandum regarding a student-witten editorial and by
renovi ng her on Decenber 10. 1984. fromduties as a journalism
teacher, are hereby DI SM SSED

Pursuant to California Adm nistrative Code, title 8.
part 111, section 32305. this Proposed Decision and Order shal
becone final on January 21. 1986. unless a party files a tinely
statenent of exceptions. In accordance with the rules, the
statenent of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Admnistrative Code, title 8,
part 111, section 32300. Such statenent of exceptions and
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supporting brief nust be actually received by the Public

Enpl oynent Rel ations Board itself at the headquarters office in
Sacranento before the close of business (5:00 p.m) on

January 21, 1986. or sent by telegraph or certified United
States mail, postmarked not later than the last day for filing
in order to be tinely filed. See California Adm nistrative
Code, title 8, part Ill, section 32135. Any statenent of
exceptions and supporting brief nust be served concurrently
with its filing upon each Party to this proceeding. Proof of
service shall be filed wth the Board itself. See California

Adm ni strative Code, title 8. part |11, section 32300 and 32305.

Dat ed: Decenber 31, 1985
Ronal d E. Bl ubaugh
Adm ni strative Law Judge
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