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DECI SI ON

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on appeal by Annette
M Deglow (Deglow) of a Board agent's dism ssal of her charge
that the Los Rios Community College District (D strict)
di scri m nated agai nst her by refusing to del i ver her per sonal
mai | through the inter-canpus mail system and thereby viol ated

section 3543.5(a) and (d) of the Educational Enploynent Rel ations

Act (EERA).! We have reviewed the dismissal and affirmit

'BERA is codified at Governnment Code section 3540 et seq,.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purpose of



consistent with the follow ng discussion.

The essence of Deglow s allegations against the District
is:? (1) as an enployee of the District and a member of an
uncertified enpl oyee organi zation, Deglow, both as an individua
and a nenber of that organization, publicly challenged the
District and exclusive representative regarding enpl oyee rights
under EERA; (2) the District had an inter-canpus mail system used
for bdth adm ni strative conmmuni cation and distribution of
communi cati ons between faculty nenbers; (3) the District has
al ways permtted enployees to communicate with each other through
the inter-canpus nmail system and, (4) the District inspected the
letters deposited by Deglow and then refused the use of the
inter-canpus mail systemto send individually addressed
envel opes. Deglow charges that the District's action in this

regard was not only discrimnatory in retaliation for the

this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(d) Dominate or interfere with the formation
or adm nistration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to another.

’For purposes of review ng the appeal, we assune that the
essential facts alleged in the charge are true. (San_Juan
Unified _School District (1977) EERB Decision No. 12.) (Prior to
January 1, 1978, PERB was known as the Educational Enpl oynent
Rel ati ons Board.)




exercise of her rights under EERA ® but interfered with her right
to comunicate with her coworkers. She further alleges that the
District's actions constituted dom nation and interference with
an enpl oyee organi zati on under EERA section 3543.5(d).

Degl ow correctly states that the standard for determ ning
whet her a discrimnation violation of section 3543.5(a) has
occurred was enunciated by the Board in Novatg Unified School
District (1982) PERB Decision No. 210. As explained further in
Palo Verde Unified School District (1988) PERB Deci sion No. 689,
to state a prinma facie case of discrimnation, Deglow nust show
she participated in protected activity, the enployer had
know edge of such participation, the enployer took adverse action
agai nst her, and that action was notivated, or would not have
been taken but for the protected activity. There is no question
t hat Degl ow engaged in protected activity. The text of the
letters sought to informindividual faculty nmenmbers about a
settl ement agreement arising fromunfair practice charges she had
filed against the recognized bargai ning agent regarding the
return of agency fee nonies. Her charges also allege know edge

of her activities by the District.

However, Degl ow does not allege adverse action cogni zabl e

under EERA. Rather, the District sinply denied the charging

3t is not clear fromthe content of the letter, nor from
the charges filed, whether Deglow was sending this as a personal
correspondence or on behalf of the uncertified Iabor
organi zation. However, Deglow s appeal of the regional
attorney's dismssal indicates that she is asserting the right of
an "individual" to use the inter-canmpus mail system
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party's request to carry unstanped personal mail through its
inter-canpus nmail system Notably, EERA provides for the right
of access to an enployer's facilities only to an enpl oyee
organi zation.* Moreover, the District was foreclosed from
carrying such mail by the Lhited States Postal Regul ations as
di scussed infra. Deglow, in effect, objects to the District's
" act of refusing to take an illegal action. Refusal to commt an
illegal act does not constitute an adverse action under EERA.

In Regents of Unjversity of California v. Public Enploynent
Rel ations Board (1988) 485 U.S. [99 L. Ed.2d 664], the

United States Suprene Court addressed the paraneters of the

Private Express Statutes (18 U S.C, secs. 1693-1699, 39 U. S.C
secs. 601-606). This statutory schene acts to establish the
United States Postal Service as a nonopoly by prohibiting others
fromcarrying letters over postal routes. (ld. at p. 671.) Two

exceptions to the general prohibition against private carriage of

“I'n her charge Deglow did not specifically reference section
3543.1 (b) which states:

Enpl oyee organi zati ons shall have the right
of access at reasonable tines to areas in

whi ch enpl oyees work, the right to use
institutional bulletin boards, mail boxes, and
ot her neans of communi cation, subject to
reasonabl e regul ation, and the right to use
institutional facilities at reasonable tines
for the purpose of neetings concerned with
the exercise of the rights guaranteed by this
chapter.



letters include the "letters of the carrier"® and the "private

hands"

exceptions. |In Regents, the court found neither
exception to be applicable to a letter froman uncertified union
to university enployees. For the reasons discussed bel ow, we
find that it nakes no difference for purposes of these two
exceptions whether the sender is an individual enployee or an
uncertified union.

The Suprenme Court clearly defined the private-hands

exception, which allow persons or entities other than the United

States Postal Service to carry letters, as being an exception

that allowed only " ... gratuitous carriage undertaken out of
friendship, not pursuant to a business relationship." (Regents

of the University_of California v. Public Enploynent Relations

Board, supra, at 99 L.Ed. p. 674.) The court specifically held:

. . the private hands exception is
avai | abl e only when there is no conpensation
of any kind flowing fromthe sender to the
carrier." (ld. at p. 674.)

°The "letters of the carrier" exception is stated at
18 U.S.C, section 1694 [18 U. S.C. S, sec. 1694] and provides,
in pertinent part:

Whoever . . . carries, otherwise than in the
mai |, any letters or packets, except such as
relate .. . to the current business of the
carrier . . . shall, except as otherw se

provided by law, be fined not nore than $50.

®The "private hands" exception is codified at 18 U. S.C,
section 1696(c) [18 U.S.C. S, sec. 1696(c)]:

This chapter shall not prohibit the
conveyance or transm ssion of letters or
packets by private hands w t hout
conpensati on.



I n explaining the concept of conpensation as used here, the
court noted:
Thus, "conpensation"” has been read to

enconpass the non-nonetary consideration
that is inplicit in a business relationshinp.

(Ld.. at 675, citing United States v. Thonpson
28 F Cas 97 (No. 16,489) (Mass 1846).)

The rel ati onship between the enployer and its individual
enpl oyee is such a business relationship, as it involves the
exchange of benefits or a quid pro quo. Thus, the carriage of
Deglow s letters is not permtted under this exception.

Furthernore, the docunents to be delivered here do not fal
within the other exception to the Private Express Statutes;
nanely the "letters of the carrier” exception. |In Regents. the
Suprenme Court noted that to fall within this exception, the
letters nmust relate to the "current business" of the carrier.
The Suprene Court found that a letter froman uncertified union

to enpl oyees was not the university's business. The content of

Deglow s letter is simlar enough to those in Regents to concl ude

that the information contained therein could not be described as
the District's current business. As stated by the court in
Regents;

It strains the statutory |anguage to contend

that the phrase "current business" includes

such activity.

(1d. at p. 672.)

Degl ow further asserts that the District's actions
interfered with her protected rights under EERA section
3543.5(a). As previously stated, there is no right of access for
i ndi vi dual enployees to use the internal mail system of an
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enpl oyer.” Furthernore, there is no right for an enpl oyee to
send unstanped letters in contravention of the Private Express
Statutes. Therefore, Deglows claimof the District's
interference with "her right to communicate with other
instructors” cannot be supported by the District's actions of
i nspecting and then refusing to carry what it regarded as
personal mail.

Li kewi se, Deglow has put forth no facts to support the
charge that the District's conduct involved here viol at es EERA
section 3543.5(d). She gives no indication as to when or in what
manner the District's adherence to the postal regul ations
translated into giving aid to the recognized bargaining
organi zation representing her unit. There are no allegations
that the District's conduct tended to influence enpl oyees' free
choice in organizational matters or provided stinulus in one
direction or another to enpl oyee organizati ons. (See Santa

Moni ca Community Coll ege District (1979) PERB Decision No. 103,

affd. 112 Cal . App. 3d 684.)
The unfair practice charge in Case No. S CE-1298 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Shank and Cunningham join in this decision.

‘'See fn. 4.
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