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DEC| SI ON |

SHANK, Menber: This ;:ase is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Jeanette G G lligan
(Glligan) of the attached proposed decision by an adm nistrative
| aw judge (ALJ). The proposed decision disnmssed the conplaint
'vvhi ch alleged that the California School Enployees Associ ation
(Association) violated section 3543.6(b) of the Educati onal

Enpl oyment Rel ations Act (EERA)!' by threatening to refuse to

'EERA is codified at Governnment Code section 3540 et seq.
Section 3543.6(b) states, in pertinent part, that:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



process Glligan's grievances with the Monterey County O fice of
- Educati on ( MCOE).

The Board has reviewed the entire record, including the
proposed decision,? Glligan's exceptions and the Association's
responses thereto, and finds the ALJ's findings of fact and
conclusions of law to be free of prejudicial error and therefore
adopts them as the decision of the Board itself. W address the
exceptions and procedural matters bel ow.

The Association argues that Glligan failed to file
exceptions to the proposed decision in a tinely manner. The
proposed deci sion was issued on May 20, 1991. In accord with
PERB Regul ation sections 32300 and 32130,° any exceptions to the
proposed decision in this case should have been filed by June 14,
'1991. Pursuant to PERB Regul ation section 32135, Glligan filed
~her exceptions on June 12, 1991 using certified mail. Therefore,
the Board finds the appeal was tinmely filed.

The Board also notes Glligan's request for a stay of
activity in connection with her request that the Board
consolidate this case with her pending charge against MCOE. The
Board has previously consolidated cases for decision on the basis
of their identity of facts and simlarity of issues. (Chaffey
Joint _Uni on High School District (1988) PERB Decision No. 669.)

Here, Glligan has failed to provide any information indicating

‘At page 2 of the proposed decision, the dates of the fornal
hearing should read February 13, 1991 and April 12, 1991.

*PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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‘the charges are related by a simlarity of facts or issues, or
any ot her evidence in support of her consolidation request. The
Board finds no grounds for consolidation of these cases,
therefore a stay of the present case is unnecessary.

Glligan also stated that she did not consent to the ALJ's
i ssuance of an expedited decision. PERB Regulation section
32147% pernits an ALJ to expedite any matter pending before the
Board. Regul ation 32212° authorizes a Board agent to rule on any
request to file a witten brief. While PERB regul ati ons address
the ALJ's authority to expedite a matter before the Board and
‘rule on any request to nake oral argunment or file witten briefs,
the Board has adopted and inplenmented an expedited deci sion
‘procedure for PERB ALJs. This procedure allows the parties to
wai ve preparation of the witten transcript of the formal hearing
and requires the ALJ to issue a proposed decision within 30'days
of the close of the case, if possible. Pursuant to PERB

Regul ation 32212, post-hearing briefs remain optional.

432147. _Expediting Matters Before the Board. The Board

itself, the Chief Adm nistrative Law Judge or the General Counsel
may expedite any matter pending before the Board pursuant to
policy established by the Board itself. For purposes of this
section, expediting matters in the case of the Board itself neans
the matter shall be given priority and decided on an expedited
basi s.

°32212. Briefs.and Oral Argunent. Before the close of the

hearing, the Board agent shall rule on any request to nmake oral
argunment or to file a witten brief. The Board agent shall set
the time required for the filing of briefs. Any party filing a
brief shall file the original and one copy with the Board agent.
Service and proof of service of the brief pursuant to section
32140 are required.



CGeneral ly, this procedure was to be inplenmented only upon the
agreenent of the parties.

In the present case, it appears that neither party expreésly
agreed to this procedure on the record. However, CSEA had
requested the expedited decision procedure before the
commencenent of the formal hearing. GIlligan did not make any
request for the expedited decision procedure. At the beginning
of the formal hearing, the ALJ suggested that this case was
appropriate for the expedited decision procedure. At the
concl usi on of the forﬁal hearing, the ALJ decided to inplenent
t he expedited decision procedure. At the time, neither party
objected to the ALJ's decision to issue an expedited deci sion.
Glligan did not object to its inplenehtation until after the ALJ
i ssued his proposed decision. The proposed decision found that
Glligan failed to prove her allegations that she was denied
adequat e representation by CSEA

Al though Glligan did not expressly agree to the expedited
deci sion procedure, the Board finds that the ALJ's issuance of an
expedi ted decision was not prejudicial. The proposed decision
relied upon a credibility determ nati on between the two key
W tnesses. As the decision was based solely on the ALJ's
credibility deternination,'a witten transcript and post-hearing
briefs would have added little, if any, weight to the ALJ's

decision.® Accordingly, the Board finds that the utilization of

°Even if the Board remanded the matter to the ALJ, the Board
cannot require the ALJ to allowthe parties to file witten .
briefs. (See PERB Regul ation 32212.) At nost, the ALJ woul d
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t he expedited decision procedure in this case was not prejudicial
to the parties.
ORDFR
The conplaint in Case No. SF-CO 378 is hereby DI SM SSED

Chai r person Hesse and Menber Carlyle joined in this Deci si on.

review the witten transcript and issue his proposed deci sion.
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JEANETTE G G LLI GAN,

Unfair Practice

Charging Party, Case No. SF-CO 378
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PROPOSED DECI SI ON
(5/ 20/ 91)

CALI FORNI A SCHOOL EMPLOYEES
ASSOCI ATI ON,

Respondent .

Tt Vet e’ vt Vet Mg Supnt et vt Saiel Yagt®

Appear ances; Jeanette G Gl ligan, appearing in propria persona;
Marci B. Seville, Attorney, for California School Enployees
Assocl ati on.
Before Janes W Tanm Adm nistrative Law Judge.
PROCEDURAL_ HI STORY

This charge was filed by Jeanette G Glligan (Glligan or
Charging Party) against the California School Enployees
Associ ati on (CSEA or Respondent) on March 6, 1990. The charge,
as anended on April 16 and on July 16, 1990, cited nunerous
incidents where GIlligan was allegedly deni ed adequate
representati on by CSEA. On August 20, 1990, the Ofice of the
General Counsel of the Public Enpl oynment Relations Board (PERB or
Board) dism ssed all but a single instance regarding an all eged
threat made against G lligan by the CSEA president on June 28,
1990. A conplaint regarding that single incident was issued
August 20, 1990.

The Charging Party appeal ed the partial dismssal. However,
after having been granted one extension of tinme to file an

appeal, Glligan's appeai was held to be untinely by the appeal s

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have heen
adopted by the Board




assi stant on Septenber 27, 1990. On Cctober 9, 1990, Glligan
appeal ed that ruling to the Board, but was denied by the Board on
Decenber.7, 1990.

During the pendency of Glligan's appeal on the partia
dism ssal, a settlenent conference was held regarding the
conplaint. The parties were, however, unable to settle the
di spute. After the settlenent conference, G lligan asked that a
formal hearing be delayed until her appeal on the partial
di sm ssal had been heard by the Board.

A formal hearing was held on April 8 and 13, 1991. At t he
conclusion of the hearing, the parties presented closing

argunments and the case was submtted for an expedited deci sion.

ELNDINGS OF FACT

At the tinme of the incident ‘alleged in this conplaint, the
Charging Party was the norning sw tchboard operator at the
Monterey County O fice of Education (MCOE). @Glligan had filed
several grievances agai nst her enployer and had been seeking
CSEA' s representation regarding the grievances. In one of those
grievances G lligan conplained about preferential treatnment given
to the afternoon sw tchboard operator.

Glligan aéked for a neeting to review the grievances with
t he CSEA president, Carol Masterson. Masterson net with Glligan
for approximately two hours on June 28, 1990 to review G | 1igan's

paper wor k.



During that neeting the subject of the afternoon swtchboard
operator canme up. Glligan and Masterson testified to
contradi ctory versions of the conversation.

Glligan's version is as follows. Glligan testified that
Mast erson rai sed the subject of the afternoon sw tchboard
operatbr. According to Glligan, Masterson told Glligan that
the afternoon switchboard operator was the best friend that
Glligan had and that Masterson would not tolerate one union
menber maki ng a conpl ai nt agai nst anot her uni on nenber.

Mast erson went on to say that if there were further conplaints
about the afternoon sw tchboard operator, Masterson would have
nothing nore to do with Glligan and woul d not take her
grievances any further. According to Glligan, Masterson raised
this issue on her own without any pronpting fromGIligan.
Glligan said she had no idea why Masterson even brought up the
subj ect .

Mast erson contradicted Glligan's testinony. According to.
Masterson, Glligan started telling Nhsterson'about how upset she
was with the afternoon switchboard operator. Masterson felt
Glligan was using the opportunify to vent her anger and G |ligan
stated that the afternoon operator should be fired. Masterson
told Glligan that the afternoon operator was actually supportive
of Glligan and shouldn't be |ooked upon as an eneny. GIlligan
t hen asked if Msterson would refuse to represent Glligan and
Masterson replied, "O course not" but, that she could not

support one classitied enployee trying to get another one fired.



This credibility dispute is resolved in favor of Masterson.
The reasons in support of this finding are set forth below in the
Di scussi on section.

At the conclusion of the June 28 neeting, Masterson
i ndi cated that she would pass on the grievance materials to CSEA
field representative, Patty Larson. Masterson did, in fact, do
t hat . Later.Larson met with GIlligan over the grievance
materials. A CSEA attorney also reviewed the materials and
requested additional information about the grievances from
Glligan. Glligan failed to ever respond to the attorney's
request.

A short tinme later, Glligan received a Notice of
Term nation from her enployer, MCOE. Larson and CSEA seni or
field representative, Pat Roy, offered GIlligan extensive
representation during her termnation proceedings. At one tine
Larson and Roy net for over seven straight hours with the
Charging Party reviewing the allegations against her in the
Notice of Termination. CSEA would have represented G lligan at
the termnation hearing itself, except for the fact that Glligan
m sl ed CSEA into believing that she would be represented at the

hearing by a private attorney.



1 SSUE

Did Masterson violate the Educational Enploynent Relations
Act (EERA)® by threatening to refuse to process Glligan's
gri evances?

DLSCUSSI ONAND CONCLUSI ON

Section 3543.6(b) of the EERA states that it shall be
unl awful for an enpl oyee organi zation to: '

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

Under the test articulated by the Board in Carlsbad Unified
School District (1979) PERB Decision No. 89, the Charging Party
nmust establish that the Respondent's conduct tends to or does
result in sone harmto enployee rights guaranteed under the EERA

(Service Enployees International Union, AFL-Cl O Local 99

(Kinmmett) (1979) PERB Decision No. 106; _Anerican Federafion of

State; _County_and Minicipal Enployees (Waters) (1988) PERB

.Decision No. 697-H.)

In order to prevail on this conplaint, the Charging Party
must prove her allegations by a preponderance of the evidence.
She has failed to do this. Although this conplaint involved an
all egation of a single threat made against G lligan, the Charging

Party's primary concern at the hearing was her dissatisfaction

'EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherw se indicated, all statutory references herein are
to the Government Code.



with the representation she received by CSEA throughout her

enpl oynent at MCOE.? The broader issues of CSEA's failure to
represent Glligan in her nunmerous grievances were all di smi ssed
by the O fice of the Ceneral Cbunsel of PERB

This case is strictly limted to the alleged threat made by
Mast erson on June 28, 1990. Only two individuals attended the
June 28 neeting and both testified giving different accounts of
what happened. Masterson's version is credited for severa
reasons.

First, Masterson's testinony was clear and concise. In
contrast, Glligan's was ranbling, disjointed, and often confused
about tinmes, sequences, and other specifics such as who was
present and what was di scussed at various neetings. Second, on
-occasi ons, Glligan was clearly evasive or less than forthright.
For exanple, Glligan went to lengths to avoid adnitting t hat she
had not responded to the request of a.CSEA attorney for
i nformation about her grievances. She also deliberately m sled
‘CSEA about whet her she was represented in her term nation
proceedings by a private attorney. Third, CSEA exhibited on

nunerous occasions that it was willing to represent Glligan on

At the outset of the hearing, CSEA sought to linit
testinony to the June 28 incident. The Charging Party was,
however, allowed to offer docunentary evidence and testinony
about CSEA's representation of her throughout her enploynent at
MCOE. This evidence was all owed because it could have
denmonstrated a pattern of discrimnation by CSEA agai nst
Glligan. After two days of testinony, the evidence concerning
CSEA' s representation of GIlligan had becone cunul ative, and
showed that CSEA had not failed to represent Glligan. Further
evidence was then [imted to the neeting of June 28, 1990.
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bot h gri evances and her termnation proceedi ngs after she had
conpl ai ned agai nst the afternoon sw tchboard operator. CSEA' s
intent in this respect is consistent with Masterson's testinony
and inconsistent with Glligan's version

For those reasons, Masterson's version that she assur ed
Glligan that CSEA woul d continue to represent her, is credited.
| find that Masterson did not threaten Glligan or in any way
interfere with her exercise of protected rights at the June 28,
1990 neeti ng.

ORDER

For the reasons specified above and based upon the entire
“record, this conplaint is hereby dism ssed.

Pursuant to California Code of Regulations, title 8,
‘section 32305, this Proposed Decision and Order shall becone
final unless a party files a statement of exceptions with the
Board itself at the headquarters office in Sacranento within 20
days of service of this Decision. In accordance with PERB
Regul ati ons, the statement of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs.,
tit. 8 sec. 32300.) A docunent is considered "filed" when

actually received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States nmail, postnarked not |ater
than the |ast day set for filing . . . ." (See Cal. Code of

Regs., tit. 8, sec. 32135; Code Cv. Proc, sec. 1013 shal



apply.) Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this
proceedi ng. Proof of service shall acconpany each copy served on
a party or filed wth the Board itself. (See Cal. Code of Regs.,
tit. 8, secs. 32300, 32305 and 32140.)

Dated: My 20, 1991 -
Agrrﬁeﬁl \S/Yrél'talrr\r/ne Law Judge



