STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EVMPLOYMENT RELATI ONS BQARD

EARL W BOYNTON
Charging Party, Case No. S-CO 256

V. PERB Deci sion No. 906

CALI FORNI A TEACHERS ASSCQOCI ATI ON,
CTA/ NEA,

Cctober 1, 1991

Respondent .

Appearance: Earl W Boynton, on. his own behal f.

Bef ore Shank, CamlIli and Carlyle, Menbers.

DECfSICN

SHANK, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Earl W Boynton
-(Boynton) of a Board agent's.disnissal of his unfair practice
charge. In his charge, Boynton alleged that the California
Teachers Associ ation, CTA/NEA (CTA) failed to rebate the 1989-90
agency fee in a tinely manner. Boynton also alleged that CTA
viol ated the Educational Enployment Rel ations Act (EERA)!' by not
allowing himto file as an agency fee objector for 1990-91.

The Board agent determ ned that these allegations were
insufficient to state a prima facie violation of EERA and thus,
di sm ssed the charge. The Board concurs with this determ nation

for the reasons stated bel ow.

'BERA is codified at Government Code section 3540 et seq.



EACTUAL SUVNARY

Boynton filed a request for rebate and/or arbitration of the
1989-90 agency fees in Novenber 1989. An arbitration hearing was
held in January 1990, and on June 5,2 an arbitration decision was
i ssued concerning the rebate of the 1989-90 agency f ees.
Subsequently, a dispute arose concerning the proper
interpretation of the award. A settlenent agreenent was signed
by the attorney for CTA on Novenber 20, and by the attorney for
t he agency fee objectors on Novenber 21. The 1989-90 rebate
checks were nailed to agency fee objectors on Novenber 20.

On Cctober 15, CTA sent Boynton a’hotice of the right to
‘receive a rebate and arbitrafioh as an agency fee payer for 1990-
91. The notice required that any request for rebate and/or
arbitration of the 1990-91 agency fees unrelated to collective
bar gai ni ng, nust be postnarked on or before Novenber 15. Boynton
clainmed that he mailed his request for a rebate on Novenber 14 or
15, by placing it ina US. Postal Servi ce nai |l box. Thereéftef,
Boynton received a letter from CTA dated Decenber 7, notifyihg
hi m t hat CTA woul d not honor his request. CTA stated that
Boynton had not net the postmark requirenent as his letter was
post mar ked Novenber 19.

- DI SCUSSI ON
Boynt on asserts.that the 1989-90 agency fee arbitration

deci sion was issued on June 5, and thus receiving the agency fee

2Unl ess otherwi se noted, all dates refer to 1990.
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rebate check on or about Novenber 20 constituted a failure on the
part of CTA to refund the agency fees in a tinely manner.

However, subsequent to the arbitrator's decision, a dispute
arose concerning the proper interpretation of the final award. A
settl enent agreenent was conpleted on Novenber 20, and rebate
checks, which included interest for the period the rebate was
w t hhel d, Wwere issued the sane day. In consideration of the fact
that rebate checks were mailed the day the settlenent agreenent
was signed, it appears the 1989-90 agency fee rebate checks were
issued on a tinely basis.

Bbynton further alleged that CTA's rejection of his rebate
request as untinely was inproper, -as he placed his request in a
mai | box on Novenber 14 orEiS. CTA rejected his request because
Boynton failed to neet the Novenber 15:poétnark requi renent. On
appeal, Boynton argues t hat because-ﬁé has no control over the
operations of the postal service,. and because he”"conplied wth
the spirit of the regulations”" he should not be penalized_dn'the
basis of a "nere technicality."

PERB has enacted agency fee regulations to guide enpl oyee
organi zations in adm nistering agency fee agreenents. PERB
Regul ati on section 32994% states in relevant part:

(b) Each exclusive represenfatiVe that "has an agency

fee provision shall adm nister an Agency Fee Appeal
Procedure in accordance with the follow ng:

3PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.



(2) An agency fee objection shall be filed not |ater

than 30 days followi ng distribution of the notice

required under section 32992 of these regul ations.

In conpliance with PERB regul ati ons, CTA notified Boynton .on
Cctober 15, of the right to request a rebate of the 1990-91
agency fees. CTA required that any agency fee refund requests be
post mar ked by Novenber 15. Boynton's letter requesting a rebate
was post marked Novenber 19.

Because Boynton has not presented any evidence which would
support a finding that his agency fee rebate request was
post marked by the necessary date, the charge nust be di sm ssed.

ORDER
The unfair practice charge in Case No. S CO 256 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Cam | li and Carlyfe joined in this Decision.



