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| DECI SI ON

GARCI A, Menber: This case is before the Public Enploynent

Rel ati ons Board (PERB or Board) on exceptions filed by the Sierra
Joi nt Union H gh School District (D strict) to a proposed
deci sion of a PERB adm nistrative |aw judge (ALJ). The ALJ found
that the District violated section 3543.5(a), (b) and (c) of the

Educati onal Enploynment Rel ati ons Act (EERA or Act)1 when it

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
'to the Governnent Code. Section 3543.5 states, in pertinent
part: :

It ~shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of



changed the sal ary schedul e on a menorandum of understandi ng
(M) for 1991-92 without affording the Sierra H gh School
District Teachers Association, CTA/NEA (Association) notice and
an opportunify to negotiate the decision to inplement the change
in policy and/or the effects of the change in policy.
Furthernmore, the ALJ found that this conduct denied the
Association its right to represent unit menbers and interfered
with the rights of bargaining unit enployees to be represented.
The Board has reviewed the entire record in this case,
including the proposed decision, transcript, exhibits, the
District's statenment of exceptions and the Association's response
thereto. Based upon this:-review fhe Board reverses the ALJ's
proposed deci sion and di sm sses the conplaint and unfair practice
charge in accordance wth the follpmjng di scussi on.

FACTUAL SUMMVARY

The parties began reopener negotiations for the 1991-92
school year in the spring of 1991. On Septenber_23, 1991, the
District presented a proposal concerning conpensation. The
proposal was drafted by Robert Hansen (Hansen), District
superintendent, ‘and was presented in anticipation of the upcom ng

uni fication vote in Novenber 1991. The'language r ead:

this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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Non- Cont i hgency:
Benefits:
The District will fund the increased cost of

the current benefits for the termof the
1991-92 contract.

Cont i ngency:

Wth the success of the unification election
on Novenber 5, 1991, the Sierra Joint Union
Hi gh School District wll:

(a) Adopt the Golden Hills Elenentary
District's Certificated Salary Schedule to be
effective wwth the payroll paid on May 31,
1992. []

- -

Shoul d any conbi nati on of events or

ci rcunstances cause the CGeneral Fund's

proj ected ending balance to fall below the
mnimum 4% required by the State's 'Criteria
and Standards', then the contingency
provision for salary will be renegotiated. [J

At a subsequent negotiating session, the parties added the
followi ng |anguage to the District's Septenber 23, 1991,
pr oposal : "Shoul d uni fication not pass, negotiations wll reopen
on the Base Salary Schedul e and Schedule C." The | anguage was
proposed verbally by the Association and reduced to mmitten'form
by Hansen, who testified that this |anguage was the product of
the Association's desire to negotiate conpensation itens if .the

unification effort failed. Wth the addition of this |anguage to

Hereafter, the unification contingency will be referred to
as the "contingency."

*Hereafter, the 4% reserve condition will be referred to as
the "condition subsequent."



the District's Septenber 23, 1991, proposal, the parties on
Cctober 8, 1991, reached agreenent on a salary i ncrease.* Under
a voter-approved unification plan, school districts were nerged
to becone the Sierra Unified School District, which became the
enpl oyer of the Sierra H gh School certificated staff as of

July 1, 1992. As a result of the agreenent, teachers expected a
salary increase in their pay warrants for May through August,

1992, "unless the occurrence of either contingency_ forced the

parties to negotiate a different arrangenent.”

The record does not indicate that the parties ever
explicitly discussed whet her adoption of the Golden Hills salary
schedul e woul d occur immediately upon a favorable unification
vote. As it later becane clear, the Association negotiators |eft
t he negotiations under the bel i ef that the Golden Hills sal ary
schedul e woul d be adopted imedi ately if uni fi cation occurred,
whi |l e Hansen left the bargaining table under the inpression that
the Golden Hills salary schedul e woul d be adopted if wunification
Ioccurred and the general fund projected ending bélance did not
fall below 4 percent. CQbviously that ihfornation woul d not be
avail able for sonme tinme after the unification vote in Novenber, a

fact known to all at the table.

In fact, the District did not adopt the Golden Hlls salary

schedul e for the pay periods May through August 1992. After

“The District governing board ratified the agreement on
October 17, 1991. The m nutes of that neeting describe the
contingency agreenent as follows: "Wth the success of the
unification election the Golden Hills salary schedul e woul d be
effective [in the] My 31, 1992 payroll."
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-~ attending school board neetings from Decenber 1991 onward,
Christine OKelley (O Kelley), the Association's chief

negotiator, formed the inpression that the District had not
budget ed noney for the raise that the Associati on expected as a
result of the successful unification vote. In March 1992,

O Kel | ey mentioned this concern to Hansen and asked himto gi ve
the Association as nuch notice as possible if negotiations had to
be reopened. Hansen responded that he would do so, but he
‘indicated that at that tinme he did not foresee a drop in the
gener al fund'balance bel ow 4 percent. There is no evidence in
the record that the parties focused on or intended to establish é
"st at us guo" as a starting point in future negotiations.

On March 25, 1992, Hansen presented a negoti ati ons update
meno to the governing board. Regarding the condition subsequent,
Hansen wr ot e:

| have to anticipate that the contingency

| anguage of the Menorandum of Understandi ng
will be inplenented. . .. it is clear to ne
that we will have to return to the bargaining
table as provided in the Menorandum of
Under st andi ng.

Hansen provi ded the Association with a copy of the nmenp he
presented to the board. At a governing board neeting on
April 23, 1992, at which Association President G ndy Duwe (Duwe)
was present, Hansen reported that the contingency |anguage in the

agreenent "has been invoked" because the general fund's projected

bal ance fell $12,129 short of the 4 percent reserve.



"On May 8, 1992, Hansen sent® a menp to the Associati on,

which read, in part:

Based on [the condition subsequent] that

provision the District will not adopt the

Golden Hills District's Certificated Salary-

Schedul e effective with the payroll paid on

May 31, 1992. _

Thi s sane | anguage does provide that the

contingency provisions for salary wll be

renegoti at ed.

What is your pleasure?

After the Association received the Nhy 8 nmeno from Hansen,

the parties had one negotiating session, on June 3, 1992.
According to O Kelley, the Association took the position that
negoti ati ons nust begin with the Golden Hills salary séhedule as
the status quo established by the unification vote. The District
took the position that the prior agreenent contained two
conti ngenci es which needed to be satisfied before the Gol den
Hills salary schedul e was adopt ed: (1) the successful
uni fication vote and (2) a general fund projected ending bal ance
above 4 percent. Since the latter contingency was not satisfied,
Hansen expl ained that the status quo fromwhich negotiations nust

begin is the prior year's contract, not the Golden Hlls salary

schedul e.

*Hansen testified that he sent this menp because he had been
asked by the Association for official notice in witing if the
contingency | anguage was to be invoked. The last date District
payroll is ordinarily sent to the county office for processing is
May 10. Thus, a change in the May 31, 1992, pay warrant granting
a salary increase had to have been communicated to the county
of fice by May 10.



During the June 3, 1992 neeting, the Association proposed
that the Eﬁstricf pay teachers for only two of the remaining
'nDnths (July and August 1992) before teachers woul d automatically
be placed on the Cblden Hlls salary schedule as a result of the
unification inplenmentation. Hansen subsequently discussed the
proposal with the District board and the District officially
rejected the Association's June 3 proposal on June 11, 1992.
Hansen then notified the Association in witing® and made no
count er - proposal .

Anot her negotiating session was set for June 16, but it
never took place. Hansen said that |awers became involved and
the Association informed himit would pursue other avenues. On
June 16, 1992, the instant unfair practice charge was fil ed.

ALJ' S DECI S| ON

The issue as franed by .the ALJ was whether the District
unlawful ly refused to adopt the higher salary schedul e, thereby
altering the terns of the collective bargaining agreenent, and
thereafter failing to negotiate in good faith concerning the
prom sed salary increase for the period of May through August
1992.

Attenpting to interpret the nmeaning of the contract
| anguage, the ALJ first noted that:

[T]he record is devoid of any explicit
di scussi on across the table regarding the

®The response read, in its entirety: "Because of the
current fiscal energency in the State, it would be inprudent for
this Board to encunber any additional funds."
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meani ng of the relevant | anguage.
(Proposed Deci sion, p. 16.)

In such cases, |anguage should be construed in accordance with

its facial or plain neaning. (The Regents of the University_of

California (1989) PERB Decision No. 771-H, pp. 5-6.) The ALJ

concl uded that the |anguage of the MOU, read together with the
bargai ning history,’ should be interpreted to mean that the
District was obligated to adopt® the higher salary schedul e since
it was established as a new status quo by the contract. He also
found that the condition subsequent did not detract fromthis
obl i gation, since:
. t he general fund contingency is an

entlrely separate contingency of a different

type, and there is no |anguage in the

agreenent which purports to connect it to the

uni fication vote contingency and the

inplications of a favorable vote.

(Proposed Deci sion, p. 17.)

The ALJ enphasi zed that the District was obligated to adopt

the higher salary schedule, but not to pay it immedi ately;

"Alt hough the record contained "linited negotiating
history,"” the ALJ considered testinony indicating that
negoti ations were influenced by the fact that both parties
beli eved they woul d benefit from an agreenent which adopted the
Gol den Hil|ls salary schedul e upon passage of unification. As the
‘ALJ put it, "The logical inference .. . is that the adoption of
the Golden Hills salary schedul e upon a favorable unification
vote was the quid pro quo for teachers successfully working in
support of the unification."

8The ALJ noted that, although the agreement provided that
the Golden Hlls salary schedul e woul d not becone "effective"
until the payroll paid on May 31, 1992, the terns "adoption" and
"effective" dates were not used synonynously, and there was "no
| anguage in the agreenment that qualifies or dimnishes the
requi rement of mandatory 'adoption' of the neM/saIary schedule as
a result of the favorable unification vote.
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however, the Golden Hlls schedul e becane the status quo from
whi ch negotiatidns shoul d have begun when the condition
subsequent occurred.® Therefore, when the District refused to
-adopt the Golden Hills salary schedule, it unilaterally changed a
negotiable termand condition of enployment in violation of EERA

The ALJ also found that the District's rejection® of the
Associ ation's conprom se proposal was a per se violation of its
obligation to negotiate in good faith, since its "curt, one line
rejection" suggested to the ALJ that the District entered the
negotiations with a fixed position that "hardly evidenées a good
faith attenpt to engage in the kind of give and take contenpl ated
by the Act."

DI STRICT' S EXCEPTI ONS

On appeal, the District raises nunerous exceptions-to t he
ALJ's proposed decision. Mst of the exceptions relate to the
District's claimthat the contingency would only take effect if
the condition subsequent failed to occur: thus, since the

general fund projected ending balance fell below the m ninum 4

°The ALJ deternmined that it was unnecessary to address the
general fund contingency, for even if the ending bal ance fel
bel ow 4 percent, the District was required under the contract to
negotiate in good faith fromthe existing status quo established
by the first contingency, which it had failed to do.

%A1t hough the District cited financial reasons for rejecting
the Association's proposal, the ALJ noted that under prior PERB
case law, a fiscal energency does not relieve an enpl oyer from
its obligations frombargai ning under the Act, but at nost may
formthe basis for a negotiating stance which nust be presented
at the table in a give and take atnosphere ained at reaching an
agreenent. (San Mateo County Conmunity College District (1979)
PERB Deci sion No. 94, p. 13; _Compton Unified School District
(1989) PERB Deci sion No. 784, p. 5.)
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percent, the District was not obligated to adopt the higher
salary schedule. The status quo never changed, and the parties
had committed to renegotiating a new salary provision.'* Since
the Association failed to continue to request negotiations,
opting to file an unfair practice charge instead, the D strict
had fulfilled its obligations. Also, it was inproper for the ALJ
to find that the D striqt acted in bad faith in negotiations
subsequent to the May 31 payroll date.
ASSOCI ATI ON' S RESPONSE TO DI STRICT' S EXCEPTI ONS

The Associ ation argues that the ALJ interprefed the contract
correctly, accorded the proper weight to testinony of w tnesses,
and made proper findings on questions of fact. The Association's

response addressed each exception in turn.?*

“As noted by the ALJ, even the District acknow edged that
the status quo fromwhich negotiations would begin upon
occurrence of the condition subsequent was the salary schedule in
the prior year's contract.

1?2Regarding the District's exception 1, alleging the om ssion’
of certain facts, the om ssion was harnml ess and is based on an
exaggeration of the testinony in question. Exception 2
regardi ng | anguage added after Septenber 23, is not supported by
the record. Exception 3 challenges the adm ssibility of hearsay
evidence to which no tinely objection was made. I n exception 4,
the District is challenging facts admtted in its own brief and
| acks support in the record. Regarding the District's conplaint
in exception 5, the ALJ's failure to make findings regarding
post - agreenent conduct |acks reference to erroneous portions of
the proposed decision. Simlarly, for exception 6, the District
provides insufficient reference to the record to support the
exception. Exception 7 constitutes a belated attenpt to inpeach
the credibility of OKelley's testinony; even if permtted to be
raised at this stage, they lack nerit because the District has
not shown how the ALJ placed too nmuch wei ght on that testinony.

According to the Association, the District's attenpt to
infer that the Association understood that the 4 percent
contingency was a condition precedent to the change in the status
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DI_SCUSSI ON

| agree with the ALJ that the decision in this case is a
result of contract interpretation. However, | also note that
there could be no unlawful unilateral change by the District
unl ess the parties intended to créate a new status quo which
defined'the_GbIden HiTIs schedul e as a negotiating base whet her
or _not the condition subsequent occurred.

Wheh interpreting the intent of parties to a contract, |egal
precedent directs us to |ook for objective manifestations of

intent.®

Courts should treat a document as what it says it is
unl ess extrinsic evidence supplies notice of anbiguities. The
"California Cvil Code provides simlar guidance:

California Cvil Code section 1636 provides that:

'A contract nust be so intérpreted as to give

effect to the nutual intention of the parties

as it existed at the time of contracting, so
far as the sane is ascertai nable and | awful .

quo is an "oxynoron" because the two "are not causally related.”

Regar di ng exception 8, which challenges the statenent of the
i ssue, the Association responds that the exception is "absurd"
since the District always had full awareness of the Association's
theory of the case. :

For exception 9, in which the District attacked the
di scussion portion of the proposed decision, the Association
di sagrees because the ALJ's discussion is well grounded in PERB
pr ecedent. '

BSee, e.g., Br k. Phl eaer rrison v. Telex Corp.
(1979) 602 F.2d 866, cert. den. (1979) 444 U.S. 981 [62 L.Ed.2d
407] . -

Y“Krasley v. Superior Court (1980) 101 Cal.App. 3d 425
[161 Cal . Rptr. 629]. _
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California Cvil Code section 1638 provides that:
The | anguage of a contract is to govern its
interpretation, if the |anguage is clear and
explicit, and does not involve an absurdity.
It has long been the rule that where a contract is uncertain
and ambi guous the court nust determine, if possible, what is
i ntended, but in the absence of such anbiguity and uncertainty,
the court can only enforce the contract according to its ternms. °
In this case, | have no evidence that the parties intended
anything other than the plain neaning of the words in their
contract. Furthernore, the |anguage of the contract, read in its
entirety, clearly and explicitly defines the obligation of the

6

parties.® The words used convey the message that the salary

schedul e was intended to be renegotiated if the condition
subsequent occurred:
Shoul d any conbi nati on of events or

ci rcunmst ances cause the General Fund's
proj ected ending balance to fall below the

mnimm4% . . . then the contingency

Ppetrov. Chio Cas. Ins. Co. (1951) 95 F.Supp. 59 (where a
contract is uncertain and anbiguous it becones the duty of the
~court to determne, if possible, what is intended, but in absence
of such anbiguity and uncertainty, and when contract is in al
respects valid, power of court is limted to enforcing contract
according to its terms). '

¥See U, S. v. General Mtors Corp. (1963) 216 F.Supp. 362 (in
determ ni ng neani ng and effect of agreenments, it is the duty of
the court to give effect to their spirit and purpose as
determined fromall provisions of agreenents); Harris v. Klure
(1962) 205 Cal . App.2d 574 [23 Cal.Rptr. 313] (in construing a
contract, court should strive to ascertain its object as
reflected in provisions thereof and should be gui ded by
intentions of parties as disclosed by those provisions and shoul d
endeavor to effect the intention and object thus ascertained);
see also California Cvil Code sections 1636 and 1638, supra.
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provision for salary will be renegoti ated.
(Enphasi s added.)

The effect of the occurrence of the condition subsequént S
found in California Gvil Code section 1438, which provides that:

A condition . . . referring to a future
event, upon the happening of which the

obligation becones no |onger binding upon the
other party, if he chooses to avail hinself

of the condition. [ Enphasi s added. ]
Contrary to the view of the ALJ, the record shows that
during negotiations, both parties were concerned about the
District's ability to pay the contingent salaries during

negoti ati ons, '

and the actions of the parties after the
condi ti on subsequent occurred is additional evi dence of their

intent. In Anchor Cas. Co. v. Surety Bond (1962) 204 Cal. App.2d

175 [22 Cal .Rptr. 278], the court held that both prior and
subsequent negoti ations and conversations of the parties nmay be
exam ned for assistance in ascertaining the true intention of the

parties to a contract. |In the case at hand, it appears clear

YFor exanple, the ALJ recited testinony by a District
representative (Hansen) that "his concern as he wote the
[condition subsequent] |anguage.was to have an 'escape clause' in
the event the unexpected occurred." Hansen testified that his
pur pose in proposing the |ast paragraph was "to provide that the
proj ected endi ng bal ance would not fall below the four percent
required by the State's criteria and standards."

During the Septenber 23, 1991, negotiating session, a
di scussi on occurred about the proposal, especially the second

contingency. OKelley testified that, in her experience, it was
~unusual for the projected general fund bal ance to drop bel ow 4
percent. Neverthel ess, Association negotiators questioned Hansen

about the possibility of a sub-4 percent general fund bal ance.
Hansen responded that he had no know edge of anything that woul d
cause the balance to fall below that level. No further

di scussi on occurred about the neaning of the contingency

| anguage. :

13
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fromthe conduct of the parties before and after the shortfall in
réserves became known that the condition subsequent was tied to
the obligation to pay defined salaries. |f the condition
subsequent occurred, the parties intended to go back to the table
to negoti ate sal ari es.

Under the plain nmeaning rule used by the ALJ, it is clear
that the unification clause obligated the District to pay defined
salaries after the contingency occurred, setting a flexible
status quo, that could change because it waé tied to a second
event that m ght occur before the obligation becane fixed. The
status quo was subject to further transformation by the condition
subsequent .

Applying the plain nmeaning rule and the other aids to
contract interpretation identified above, | read thé condi tion
subsequent to nmean that, once it occurred, the salaries to be
pai d becane undefined and the obligation to renegotiate arose.

It is illogical and inconsistenf with Gvil Code section
1438 to hold that the salary schedul e defined by the unification
conti ngency remai ned the stat us guo once the condition subsequent
occurred. \When reserves fell below 4 percent, the District's
obligation to pay in accord with a defined salary schedul e
expired and was replaced by an obligation to negotiate. That is
the status quo that canme into being by agreenent of the parties

and | amnot permtted to speculate that nore was intended by the

14



parties. '8

This interpretation gives neaning to the entire
_'contract section dealing wth salaries, rather than interpreting
clauses in a pieceneal fashion.

The record does not support the ALJ's finding that the
District acted in bad faith in negotiations subsequent to the
May 31 payroll date. | fjnd no refusal to negotiate by the
District during the period in question. Hansen's June 11, 1992,
letter to the Association sinply inforned themthat the District
was officially rejecting the Association's June 3, 1992 proposal.
The letter itself did not constitute a refusal by the District to
engage in further negotiations. No further demands to negotiate
appear in the file; although another negotiating session was set
for June 16, the Association inforned Hansen it woul d pursue
ot her avenues.

In conclusion, since the District did not refuse a demand to
renegotiate salary after occurrence of the condition subsequent,
there was no violation. Accordingly, we reverse the ALJ's
finding that the District Violated EERA section 3543.5(a), (b)-
and (c). In the absence of an unfair practice, the Board has no

further jurisdiction over this case.

8See, e.g., Sayble v. Feinman (1978) 76 Cal . App.3d 509
[142 Cal . Rptr. 895], citing California Code of GCvil Procedure
section 1858 (Court has neither the power to make a contractual
arrangenent for parties which they thenselves did not make nor to
insert |anguage in agreenent that the appealing party w shes were
t here).

EERA section 3541.5(b), which reads, in pertinent part:

(b) The board shall not have the aut hority
to enforce agreenents between the parties,

15
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ORDER
The conplaint and unfair practice charge in Case

No. S-CE-1492 is hereby DI SM SSED

Menber Caffrey's concurrence begins on page 17.

Menber Carlyle's dissent begins on page 27.

and shall not issue a conplaint on any charge
based on alleged violation of any agreenent
that would not also constitute an unfair
practice under this chapter.

16



CAFFREY, Member, concurring: | concur in the dism ssal of
the conplaint and unfair practice charge in Case No. S-CE-1492.1
| wite separately to state the reasons on which my decision is
based.

At the center of the dispute in this case is the meaning of
the contractual |anguage agreed to by the Sierra Joint Union High
School District (District) and the Sierra Hi gh School District
Teachers Associatioh, CTA/ NEA (Association) on October 8, 1991.
The portion of that |anguage in question states, in part:

Conti ngency:

Wth the success of the unification election
on November 5, 1991, the Sierra Joint Union
Hi gh School District will:

(a) Adopt the Golden Hills Elementary
District's Certificated Salary Schedule to be
effective with the payroll paid on May 31,
1992.

(b) Adopt the revised Appendi x C, "Schedule
of Hourly Conpensation and Stipends”
beginning with the payroll paid on Decenber

10, 1991.
(Conmpensation through factors, in lieu of
stipends, wll not be inplenmented in the

1991-92 contract year.)

Shoul d any conbination of events or
circumstances cause the General Fund's
projected ending balance to fall below the
m nimum 4% required by the State's (Criteria
and Standards), then the contingency
provision for salary will Dbe renegoti ated.
(Underlining in original.)

The administrative |law judge (ALJ) who conducted the
hearing in this case left Public Enploynent Relations Board (PERB
or Board) enploynent prior to issuance of a proposed deci sion.
~Pursuant to PERB Regul ati on 32168(b) (Cal. Code Regs., tit. 8,
sec. 31001, et seq.), the case was assigned to another ALJ.
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The follow ng | anguage, proposed by the Associ ation, was added
prior to adoption:?
Shoul d uni fication not pass, negotiations
will reopen on the Base Salary Schedul e and
Schedul e C
The California G vil Code provides direction in the
interpretation of contracts. Cvil Code section 1638 states, in
part:
| The | anguage of a contract is to govern its
interpretation, if the |anguage is clear and
explicit, and does not involve an absurdity.
Civil Code section 1641 states, in part:
The whole of a contract is to be taken
together, so as to give effect to every part,
i f reasonably, practicable, each clause
hel ping to interpret the other.
Cvil Code section 1644 states, in part:

The words of a contract are'to be under st ood
in their ordinary and popul ar sense,

Consistent with this guidance, the Board has found no need to go
beyond the plain Ianguage of the contract to ascertain its
meani ng,  when the contract is clear and unanbi guous on its face.

(Marysville Joint Unified School District (1983) PERB Deci sion

No. 314.) However, when the contract |anguage is anbi guous,
extrinsic evidence such as bargaining history and the conduct of

the parties is properly considered by the Board to determine the

’The parties also agreed to an addendumto this |anguage
dealing with the subject of the placenent of teachers on the
Golden Hills Elementary District (CGolden Hlls) salary schedul e.
The neani ng of the addendum | anguage is not in dispute in this
case. :
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meani ng of the | anguage. (Mctor Valley Community College
District (1986) PERB Decision No. 570 (Mictor Valley).)

G vil Code section 1436 states, in part:
A condition precedent is one which is to be
performed before sone right dependent thereon
accrues, or sone act dependent thereon is
performed.
The plain nmeaning of the contract |anguage in question, and the
whol e of that ‘| anguage taken together, lead to fhe concl usi on
that two conditions precedent nuét be perfornmed before the
paynment qf salaries in accordance with the Golden Hills salary
schedul e occurs effective wth the May 31, 1992, payroll.
The first condition precedent is the success of the
Novenber 5, 1991, unification election. Wth that success, the
| anguage indicates that the District will adopt the Golden Hills
sal ary schedule. Wile the timng of the adoption is
unspecified, it presumably is prior to the time the Golden Hills
salary schedule is to be effective, the May 1992 payroll paid on
May 31, 1992. If the unification election is not successful, the
parti es have agreed that negotiations over salaries will reopen
The second condition precedent requires that the general
fund endi ng bal ance be projectéd at or above.4 percent. " Any
conbi nati on of events or circunstances” causing the District's
projection to fall below 4 percent will result in renegotiations.
While again no timng is specified, the "events or circunstances"
are obviously in the future, and the |anguage "any conbination”
suggests that nmultiple events or circunstances may occur over

some unknown period of time. Presumably, the bel ow 4 percent
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projection leading to renegotiations would occur prior to the
time the Golden Hills salary schedule is to be effective, the My
1992 payroll paid on May 31, 1992. |If the projected bal ance
falls below 4 percént, the parties have agreed to renegotiate

"the contingency provision for salary."

In this case, the parties dispute the status quo fromwhich
the agreed to renegotiations are to begin, sihce the first
condi ti on was hEt whil e the second condition was not. To resolve
this dispute we nmust exanmine the |anguage of the contfact to
determ ne what the parties agreed to renegotiate when they

indicated that "the contingency provision for salary” would be

renegotiated if the District projected its general fund ending
bal ance bel ow 4 percent.

The Associ ation argues that the success of the unification
el ection fequires adoption of the Golden Hlls salary schedul e,
and changes the status quo fromwhich any renegotiations
conduct ed pursuant to the second condition nust comrence. Under
this interpretation, the first condition, once nmet, nust be given
full effecfiveness wi thout reference to the'second condi tion.
Regardl ess of whether the general fund projected ending bal ance
falls below 4 percent, the Golden Hlls salary schedul e becones
the status quo fromwhich paynments nust be nmade effective May 31,
1992, unless the parties' renegotiations |lead to sone other
conclusion. Such an interpretation requires that the conditions
be taken separately, rather than together as required by Gvil

Code section 1641. It also ignores the ordinary nmeaning of the
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contract |anguage, which is to govern its interpretation pursuant
to CGvil Code section 1644.

The parties have agreed to renegotiate "the contingency

provision for salary" if tHe second condi;ion s not net.
Webster's New Wrld Dictionary (3d college ed. 1988) p. 301,
defines "contingency" as "sone thing or event which depends on or
is incidental to another.”™ In this case, the contingency
affecting salaries calls for the adoption of the Golden Hills

sal ary schedule to be dependent on the success of the unification
election. Additionally, the underlining of the word
"contingency" in the second condition is a clear reference to the

underlined word "Contingency" which is the heading directly over

the |l anguage of the first condition. The plain neaning of this

contract |anguage, taken together, indicates that by agreeing to

renegotiate "the contingency provision for salary,"” the parties

have agreed to renegotiate the first condition with regard to the

sal ary schedul e, including what effect, if any, the success of
the unification election is to have on salaries. Cbviously, the
starting point of renegotiations would be the status quo in

effect when the parties agreed to this contract |anguage.

The parties agreed to the contract Ianguage in Cctober 1991.
At that time, each condition referred to a future event whi ch had
not yet occurred or failed to occur. Wthin the | anguage of the
two conditions, each party proposed what woul d happen if one of
the conditions was not net. The Associ ation proposed that

failure of the unification election would lead to reopened
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negoti ati ons on the base salary and stipend schedule. The
District proposed that failure of the general fund ending bal ance
to be projected at or above 4 percent would lead to
renegotiations on the salary schedule. The parties' agreenent in
Cctober 1991 that further negotiations would be the result of
either condition failing to occur, leads to the concl usion that
t hose negotiations would begin fromthe status quo which was in
effect at the tine of that agreenent, absent express contractua
| anguage to the contréry.
The Association refers to Cvil Code section 1654 which

states, in part:

In cases of uncertainty . . . the |anguage of

a contract should be interpreted nost

strongly against the party who caused the

uncertainty to exist.
'Asserting that the disputed Ianguagé i s anmbi guous and uncertain,
t he Associ ation argues that Cvil Code section 1654 requires that
the uncertainty nust be resolved in favor of the Association and

‘agai nst the District, which drafted the disputed | anguage. The

Board dealt with a simlar argurment in Butte Community Coll ege

District (1985) PERB Decision No. 555 (Butte CCD), stating, in
pertinent part:

. . . the reported cases pertaining to
section 1654 indicate that when the contract

| anguage is arrived at through the process of
negoti ations, section 1654 does not apply and
the contract provisions in question should
not then be construed agai nst either party.
[Ctations.]
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Here, as in Butte CCD any uncértainty of | anguage whi ch arguably
exi sts is resolved under the fules of Gvil Code sections 1638,
1641 and 1644, applied above.

Assum ng arguendo that the |anguage in question is
anbi guous, | find support for the interpretation described above
in the bargainihg hi story and the conduct of the parties.

(Mictor Valley.)

First, the disputed | anguage was proposed by the District.
It is reasonable and | ogical to conclude that the District |
proposed | anguage which would require renegotiations in the face
of a dimnishing projected general fund bal ance, rather than
i npl emrentation of the higher salary schedule unless the parties
renegoti ated to sone other conclusion. Second, the Association's
response to the District's proposal in Septenber 1991 bargai ni ng
was to discuss the |ikelihood of the projected general fund
endi ng bal ance falling below 4 percent. This conduct suggests
that the Association was aware that a projection below 4 percent
woul d effect the paynment of salaries based on the Gblden Hlls
sal ary schedul e, assum ng success of the unification election.
Third, when the District's Board of Trustees adopted a general
fund endi ng bal ance projection below 4 percent in April 1992, the
District advised the Association that the Golden Hlls salary
- schedul e woul d not be adopted, consistent with its interpretation
of the disputed | anguage. The District indicated to the
Associ ation that the |anguage provided for renegotiations, which

t he Association requested. At the subsequent negotiating
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session, while the Association apparently initially took the
position that renegotiations should begin with the Golden Hills
sal ary schedule as the status quo, the District explained its
position with regard to the starting point for negotiations, and
the Association ultimately offered a salary proposal bel ow the
fevel it maintains was the status'quo. The parties by their
conduct, therefore, appear to have renegoti ated beginnihg from
the status quo in effect in Cctober 1991 when they agreed to the
condi tional contract |anguage.

Based on the foregoing discussion, | conclude that the plain
meani ng of the disputed | anguage taken in its entirety,
considered in conjunction with the |imted bargaining history,
requi red renegotiations pursuant to the second condition to begin
fromthe status quo which was in.effect when the parties agreed
to the language in COctober 1991. Therefore, the District did not
violate the Educational Enployment Relations Act (EERA) when it
took this position in May 1992.

Al ternatively, the Association argues that, even if the
contractual |anguage is interpreted aé descri bed above, t he
District intentionally underestinmated its interest revenue and
resulting general fund ending balance in order to avoid paynent
of salaries in accordance with the Golden H lls salary schedul e.
The Associ ation asserts that the condition leading to

renegoti ation of salaries did not, in fact, occur, as an
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obj ective projection would have estimated the géneral fund endi ng
bal ance at or above 4 percent.? |

| Much of the hearing in this case was devoted to testinony
concerning the District's accounting and budget projection
met hodol ogi es, and the requirenents of the State of Califbrnia
and the Fresno County O fice of Education with regard to the
District's maintenance of general fund resérves and bal ances.
Addi tional |y, volunminous budget and accounting documents were
subm tted by the parties as exhibits during the hearing. This
testinony and informati on was, at best, inconclusive to establish
"that the District intentionally lowered its interest revenue
estimate in order to achieve a general fund endi ng bal ance
projection below 4 percent. Furthernore, the |anguage of the
second condition refers to "any conbi nation of events or

ci rcunst ances” which causes the projection to fall bel ow

4 percent. "Any circunstances" would seemto include
fluctuations in the District's projections caused by its
‘assessnent of the many factbrs and variabl es which affect

revenues and expenditures.

The Association sinply has not presented evidence sufficient

to conclude that the District intentionally underestimted the

3The Associ ation does not indicate how this alleged conduct
constitutes a violation of EERA If the District entered into
t he agreenment on the contractual |anguage with the intent to
purposeful Iy underestimate the general fund endi ng bal ance,
presumabl y bad faith bargai ning woul d be all eged. However, the
al l eged conduct could arguably constitute an isolated breach of -
the contract which PERB is wthout authority to enforce pursuant
to EERA section 3541.5(b). | find it unnecessary to resolve this
guestion, based on the discussion above.
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gener al fuhd endi ng bal ance to be below 4 percent, in order to
avoi d paying salaries according to the Golden Hlls salary
schedule.. The Association's argument, therefore, is rejected.
Fi nal ly, Ilconcur in the finding that the District did not
bargain in bad faith following its May 8, 1992, notification of
the Association that the Golden Hills salary schedul e woul d not
be inplemented. At the June 3, 1992, negotiating session, the
District's representative rejected the Associ ati on' s sal ary
proposal. The proposal was subsequentfy presented to the
District Board of Trustees, and on June 11, 1992, the District
informed the Association that the fiscal situation made it
i nprudent to encunber any additional funds for salary increases.
'A second negotiating session schedul ed for June 16, 1992, did not
take place. The Association filed the instant unfair practice
. charge on June 16, 1992.
The duty to bargain in good faith inplies an intent by the

parties to reach agreenent. (Pajaro Valley Unified School

District (1978) PERB Decision No. 51.) However, the requirenent
to negotiate'in good faith does not require yielding positions

fairly maintained. (Gakland Unified School District (1982) PERB-

Decision No. 275.) In this case, the abbreviated record of the
parties' negotiations between June 3 and June 16, 1992, is
insufficient to conclude that the District engaged in bad faith

bargai ning in violation of EERA
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CARLYLE, Menber, dissenting: | dissent. | conclude that
the Sierra Joint Union High Schbol District (District) violated
the Educational Enployment Relations Act (EERA) section
3543.5(a), (b) and (c)! when it changed the salary schedule on a
memor andum of understanding (M) for 1991-92 arid thereafter
refused to negotiate in good faith about salary payments for My
t hrough August, 1992.

In 1992, after voter approval, the geographib portion of a
high school district, which was coterminous with the boundaries
of the elementary district in which Sierra High School is
situated (CGolden Hills Elementary School District), was unified
with the Golden Hills District. The newDistrict is the Sierra
Unified School District. Although the high school district's
three other constituent elementary districts did not choose to

participate in unification, the high school district continued in

'EERA section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inmpose or threaten to inmpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrimnate agai nst enployees, or otherwse
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enployment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to meet- and negotiate in
good faith with an exclusive representative.
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exi stence for the benefit of those students residing in the
remai ning constituent elenentary districts. The high school
district is governed by its own separate school board, operated
under a separate budget fromthe unified district, and had its
own staff. Students fromthe high school district conprised
roughly 50 percent of Sierra H gh School's total enrollnent of
approxi mately 880 students. These students attehded Sierra High
School by virtue of an interdistrict attendance agreenment with
the new unified school district. This arrangenent was
necessitated by the fact that as a result of the partial

uni fication, the high school district no | onger had avail able a
conpr ehensi ve high school of its own. Its sole remaining schoo
facility is a small cohtinuation school. Thus, Sierra Unified
School District, as of July 1, 1992, becane the enployer of the

Sierra H gh School certificated staff.

A master contract was negotiated for the 1989-90 schoo
year. Thereafter, negotiations occurred annually on other issues
i ncl udi ng conpensation and benefits. Except as nodified by
“subsequent negotiations, the master agreenent continued in
ef fect.

In the spring of 1991 reopener negotiations began for the
1991-92 school year. The Sierra H gh School District Teachers
Associ ation, CTA/NEA (Association) initially proposed a five
percent salary increase. The District proposed only step and
colum increases on the 1991-92 salary schedul e, but no base

salary increase. |In August 1991, the parties resuned
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negoti ations and in Septenber 1991, reached an agreenent which
contained a salary increase and two contingencies. The first
provided that "with the success of the unification vote" the
District "wll" adopt a higher salary schedule, effective May 31,
1992. This would give teachers a raise for four nonths (My-
August, 1992) . The second contingency provided that the salary
provi sion would be renegotiated if the projected general fund

bal ance fell bel ow four percent.?

’The pertinent section of the MOU states:

Non- Cont i ngency:

Benefits:

The District will fund the increased cost of
the current benefits for the termof the
1991-92 contract.

Schedul e C

(a) Gven the circunstance of 6th and 7th
period Sports in the 1991-92 contract year,
certificated enpl oyees under full-tine
contract with the District will be paid
coaching stipends fromthe current schedul e,
but reduced to 50% of the val ues on the
schedul e. (The contingency | anguage bel ow
woul d increase the stipend values.)

(b) Provisions for the 2.5% factor w |
continue as in the current contract.

Cont i ngency:

Wth the success of the unification election
on Novenber 5, 1991, the Sierra Joint Union
Hi gh School District wll:

(a) Adopt the Golden Hills Elenentary
District's Certificated Salary Schedule to be
effective wwth the payroll paid on May 31,
1992.
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I n Novenmber 1991, wunification passed. In May 1992, the
District clainmed the general fund ending bal ance fell bel ow four
percent and refused to adopt the higher salary scheduled. One
negotiating session was held in which the Associ ati on proposed
that teachers receive a raise for only two of the four nonths.
The District rejected the proposal and refused to present a
counter-proposal claimng, a financial energency.

The issue in the case as franmed by the Public Enpl oynent
Rel ations Board (PERB or Board) admi nistrative |aw judge (ALJ)
was whether the District unlawfully refused to adopt the higher
sal ary schedul e, thereby aitering the terns of the collective
bar gai ni ng agreement, and thereafter failed to negotiate in good
faith concerning the prom sed salary increase for the period of
May through August, 1992.

The ALJ first concluded that based upon the testinony and
the record of the case, no evidence was presented denonstrating
an explicit discussion between the parties relative to the

meani ng of the |anguage concerning the contingencies. Therefore,

(b) Adopt the revised Appendi x C, ' Schedul e
of Hourly Conpensation and Sti pends'
beginning with the payroll paid on

Decenber 10, 1991. '

(Conpensation through factors, in lieu of
stipends, wll not be inplemented in the
1991-92 contract year.)

Shoul d any conbi nation of events or
circunstances cause the General Fund's

proj ected ending balance to fall below the
mnimum 4% required by the State's 'Oiteria
and Standards', then the contingency
provision for salary will be renegoti at ed.
(Underlining in original.)
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the ALJ reviewed the | anguage in accordance with its facial or

pl ai n neeti ng. (See e.g., The Regents of the University_ of

California (1989) PERB Decision No. 771-H, pp. 5-6.) The ALJ

concluded that the MOU read together with the bargaining history-
"should be interpreted to nean that the two contingencies of the
agreenent between the parties are separate. \Wen unification
passed, the ALJ concluded that the District was obligated to
adopt the higher salary schedule and a new status quo was
established as to the contract.

Additionally, the ALJ found that the subsequent contingency
concerning the 4‘percent proj ected general fund bal ance did not
detract fromthis fnterpretation

"The ALJ then considered the bargai ning history of the
parties which he found supported his interpretation bf t he MOU.

Testinony_indicated that both parties believe that they could

achi eve sone benefit froman agreenent which adopted the Gol den

Hlls salary schedul e upon a favorable unification vote.

Further, in the testinony concerning this issue the 4 percent

contingency was not discussed in_any_significant way.

Based upon the above, the ALJ concluded that the plain
| anguage in the MOU, taken with a review of the limted
bargaining history, required the District to adopt the Gol den
Hills salary schedul e upon the favorable unification vote; t hus
creating a new status quo. The ALJ then found that when the
District refused to adopt the new salary schedule it unilaterally

changed a negotiable termand condition of enploynent.
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The ALJ noted that adoption of the Golden Hlls salary
schedule did not mean that the District was obligated to pay the
salary increases inmmediately, only that as a result of the
unification vote the Golden Hills salary schedul e becane the
status quo fromwhich negotiations should have begun. On
May 8, 1992, when the District inforned the Association that the
sal ary schedul e woul d not be adopted, it unilaterally changed the
ternms of a collective bargaining agreenent, a per se violation of

its obligation to negotiate in good faith. (Gant Joint Union

High School District (1982) PERB Decision No. 196.)

The ALJ then deternined that the District's conduct in
officially notifying the Association two days before the cut off
date for changes in pay warrants (Mwy 8, 1992) did not evidence a
good faith attenpt by the District to reach agreenent on t he
issue. While the Association proposed that teachers receive only
two of the four paynents originally contenplated, the District's
one line rejection and unyi el ding response suggests that ‘it
entered the negotiations wth a fixed and perceived position that
made unrealistic any attenpt at good faith bargaining.

Further, the ALJ found that prior PERB case |aw has found
that a fiscal enmergency does not relieve an enployer fromits
obl i gati ons from bargai ni ng under EERA but at nost may formthe
basis for a negotiating stance which nust be presented at the
table in a give and take atnobsphere ained at reaching an

agreenent . (See e.g., San Mateo County Conmunity Coll ege
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District (1979) PERB Decision No. 94, p. 13; Conpton Unified

School District (1989) PERB Decision No. 784, p. 5.)

‘In addition, the ALJ determned that it is unnecessary to
address the general fund contingency, for even if the ending
bal ance fell below four percent the District was required under
the contract to negotiate in good faith fromthe existing status
quo established by the Septenber 1991 agreenent, which it failed
to do. |

As stated correctly by the other two panel nenbérs, this is
a case of contractual interpretation. However, stating the issue
correctly and arriving at a correct result are not one in the
sane. | conclude that the ALJ was correct on all findi ngs of
factf conclusions of law, and issues decided. A reviewof the
record substantiates the ALJ's view that little evidence exists
as to what the parties were thinking when it drafted fhe
conti ngencies that appeared in the agreenment. Based upon the
| ack of testimony fromthe parties to this issue, the ALJ was
proper in looking into the plain nmeaning of the contract. Where
t he Ianguage of the agreenent is clear and not absurd, it nust be
followed. (Qvil Code sec. 1638; 1 Wtkin, Summary of Cal. Law
(9%th ed. 1987) sec. 681, p. 615.) Based upon the reading.of t he
contract, | find that the only condition on the duty to pay the
salary increase is contained in the first paragraph where it

states:

Wth the success of the unification election
on Novenber 5. 1991, the Sierra Joint Union
Hi gh School District wll:
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(a) Adopt the Golden Hills Elenentary-
District's Certificated Salary Schedule to be
ﬁgggct|ve with the payroll pald on May 31,

(b) ' Adopt the revised Appendix C, 'Schedule
of Hourly Conpensation and Stipends'

beginning with the payroll paid on

December 10, 1991. Enphasi s added]

The | anguage claimed by the District to excuse it fromthe
duty imposed in this first paragraph of the agreement is found in
the second paragraph, and reads as follows:

Shoul d any combination of events or
circunstances cause the General Fund's
projected ending balance to fall below the
mnimum 4% required by the State's "Criteria
and Standards', then the contingency
provision for salary will be renegotiated.

Based upon the |anguage cited above, | concur with the ALJ
in finding that:

(1) Passage of the unification measure on November 5, 1991
Is a condition precedent to the District to pay two separate
salary increases, one effective December 16, 1991 regarding
Schedul e C and another commencing May 31, 1992 regarding the Base
Sal ary schedule. Thus, a new status quo was established for
1991-92 salaries, including the May 31, 1992 increase to the Base
Salary and Schedul e. |

(2) If the projected ending balance of the general fund
drops bel ow four percent, the parties will renegotiate regarding
the obligation as established in paragraph one.

The obligation to pay is affirmatively stated and would only
become effective if the voter approves the unification measure.

Further, under the interpretation afforded the MOU by the other
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two panel nenbers, there would have been no |ogical reason for
t he Associ ati on, ité menbers and supporters, to vote for

uni fication. Ooviously, the understanding was struck to garner
votes to pass this measure. An interpretation which sinply
ignores this crucial salient fact would appear to be clearly
erroneous.

The language for the agreenent was structured by District
officials. As the Association points out, the District could
have placed the condition regarding the District's general fund
endi ng bal ance in the introductory clause which would, in effect,
obligate the District to pay only if both conditions had.
occurred.

The District unilaterally changed the status quo and fail ed
to negotiate in good faith. The District's actions violated the

applicable |aw of EERA and the ALJ's decision should be affirmed.
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