STATE O CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

PASADENA ClI TY COLLEGE CHAPTER OF
THE CALI FORNI A TEACHERS ASSOCI ATI ON,
Charging Party, ) Case No. LA-CE-3271

V. )

)
)
)
; PERB Deci si on No. 1098

PASADENA COMMUNI TY COLLEGE DI STRI CT, ) My 3; 1995

)
)
)
)

Respondent .

Appearances: California Teachers Association by Charles R
Gust af son, Attorney, for Pasadena Gty Coll ege Chapter of the
California Teachers Association; Liebert, Cassidy & Frierson by
Larry J. Frierson, Attorney, for Pasadena Community Col |l ege
District.

Before Blair, Chair; Carlyle, Garcia, Johnson and Caffrey,
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DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the Pasadena City
Col l ege Chapter of the California Teachers Associ ation
(Association) of a PERB administrative |aw judge's (ALJ) proposed
deci sion (attached hereto). In the proposed decision, the ALJ
di sm ssed the Association's unfair practice charge which all eged
that the Pasadena Community College District (D strict) violated
section 3543.5(a), (b) and (c) of the Educational Enploynent
Rel ations Act (EERA) ! when it unilaterally changed the rate at

'EERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 states, in pertinent part:



which instructors were conpensated for teaching not-for-credit
classes in the contract education program and refused t he
‘Association's demand to negotiate over the change.

The Board has reviewed the entire record in this case,
including the Association's exceptions® and the District's
response thereto. The Board finds the ALJ's findings of fact and
conclusions of law to be free of prejudicial error and adopts

them as the decision of the Board itself.

It shall be unlawful for a public school
empl oyer to do any of the follow ng:

(a) Inmpose or threaten to inpose reprisals
on enployees, to discrimnate or threaten to
di scrim nate agai nst enployees, or otherw se
to interfere with, restrain, or coerce

empl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enployment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

>The Association, on appeal, raises the argument that the
ALJ allowed the District to inproperly question an Association
witness in an attenpt to show the witness's hostility or bias.
The Association makes the statement that "[u]ncalled for
harassment of wi tnesses should not be permtted." A review of
the transcript and the record does not support the Association's
contention that the "tenor" of the District's questions was
prejudicial.



ORDER
The conplaint and unfair practice charge in Case

No. LA-CE-3271 are hereby DI SM SSED

Chair Blair and Menber Carlyle joined in this Decision..
Member Garcia's dissent begins on page 4.
Menmber Caffrey's dissent begins on page 8.



GARCI A, Menber, dissenting: The charge in this case should
have been held in abeyance in deference to the parties’
contractual grievance procedure. The Public Enploynent Rel ations
Board (PERB or Board) should hold the case until the grievance
procedure is exhausted or pursuit is shown to be futile.

Judicial policy in California directs courts to refrain from
considering disputes until the parties to the dispute have
exhausted internal renedies under the terns of their grievance

agreenment. For exanple, in Cone v. Union Ol Co. (1954) 129

Cal . App. 2d 558 [277 P.2d 464], the Court of Appeal held that:

It is the general rule that a party to a
col l ective bargaining contract which provides
grievance and arbitration machinery for the
settlenent of disputes within the scope of
such contract nust exhaust these interna
renedi es before resorting to the courts in

t he absence of facts which woul d excuse him
from pursui ng such renedies. [Ctations.]

.. . Such procedures, which have been wor ked
out and adopted by the parties thenselves,
must be pursued to their conclusion before
judicial action may be instituted unless

ci rcunstances exi st which would excuse the
failure to follow through wwth the contract
renmedies. [ld. at pp. 563-564.]

That policy has been codified by Educational Enploynent
Rel ati ons Act (EERA) section 3541.5(a) (2)! and as early as 1982,

'EERA section 3541.5 provides, in pertinent part:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shal | not Co

(2) Issue a conplaint agai nst conduct al so
prohi bited by the provisions of the agreenent
between the parties until the grievance

machi nery of the agreenment, if it exists and
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in Chaffey_Joint Union High School District (1982) PERB Deci sion

No. 202, the Board held that:
EERA clearly indicates that the Legislature
i ntended the grievance procedure to be a
preferred nmethod of settling job disputes and
I nproving enpl oynent relations [ld. at p. 8,
citing EERA section 3541.5(a)(2)].

The file shows that the charge acknow edges a grievance
procedure exists, that the process ends in binding arbitration
and that the parties did not use the grievance process. The
statenment of the charge refers to the existing collective
bar gai ni ng agreenent (CBA) and conpl ains that the Pasadena
Community College District (Dstrict) unilaterally changed the
conpensation called for in the contract through the overl oad
schedule. The District answers that its actions were consistent
with the CBA

CBA PROVI SI ONS

Pertinent provisions of the CBA include Article 11.2.1,

whi ch provides that:
A "grievance" is an alleged violation,
m sapplication or msinterpretation of a
specific provision of this Agreenent.

Article 11.2.2 provides that:

A "grievant" is a nmenber of the unit covered

by this Agreenent who clains to have been
adversely affected; or the Association, which

covers the matter at issue, has been
exhausted, either by settlenent or binding
arbitration. However, when the charging
party denonstrates that resort to contract
grievance procedure would be futile,
exhaustion shall not be necessary.

5



may only grieve sections dealing with rights
of the Associ ation.

Article 1.2 provides that:

The District recognizes the Association as

t he exclusive representative of those

enpl oyees of the District delineated as the
bargaining unit as set forth in the May 17,
1979 Public Enploynent Relations Board
Certification of Representative in Case
Number LA-R-745, as anended on July 14, 1981
and further amended on June 7, 1982. :

Article 12 provides that the salary schedules contained in
t he Appendi x of the CBA are used to identify the rate of pay for
teachers of not-for-credit courses.

Article 11.3.10 provides that:

The decision of the Arbitrator . . . shall be
final and binding upon all parties to the
contract.

My view of the CBA is that the dispute is covered by the
CBA, and that the dispute was grievable and arbitrable, since a
key alleged violation is the District's denial of the Pasadena
Cty College Chapter of the California Teachers Association's
(Association) rights to represent nenbers in connection with
bargai ning unit work. Furthernore, a prior PERB decision on the
paraneters of the unit is incorporated into the CBA by reference
and is viewed by the Association as critical to the support of
its case. The Board agents at the initial and hearing stages
shoul d have addressed the jurisdictional question and deferred
(del ayed) issuing a conplaint until the grievance agreenent was

exhausted.? The six-nonth statute of limitations on bringing

2Ante, footnote 1.



charges woul d have been suspended while the parties pursued the
grievance process. This case should be dism ssed w thout

prejudice, since there is no evidence that the parties' grievance

procedure was exhausted.



Caffrey, Menber, dissenting: | dissent. The Pasadena
Community College District (D strict) violated section 3543.5(a),
(b) and (c) of the Educational Enploynent Rel ations Act (EERA)
when it unilaterally changed the rate at which certificated
instructors were conpensated for teaching not-for-credit classes
in the District's contract education program w thout neeting and
conferring in good faith with the Pasadena Gty College Chapter
of the California Teachers Associ ation (Association).
Accordingly, | would order the District to make affected
bargai ning unit nenbers whole for conpensation |lost as a result
of the District's unlawful action.

BACKGROUND

The faculty bargaining unit exclusively represented by the
Association originally excluded part-tinme instructors who did not
teaéh nore than 60 percent of a full-tinme teaching | oad, and
instructors paid on an hourly basis. Through a series of unit
nmodi fications, the bargaining unit was substantially expanded,
concluding with a 1982 change to the unit that is key to the
resolution of the dispute in this case. On June 7, 1982,
followng a consent election, the Public Enploynent Rel ations
Board (PERB or Board) certified the addition of the follow ng
enpl oyees to the bargaining unit:

Al certificated personnel paid on an hourly
basis; teachers of non-credit and adult
education; part-tinme teachers with
assignnments of 60% or |less; and certificated

enpl oyees holding a tenporary contract.

The 1982 election resulted froman agreenent between the



District and the Association to add faculty in certain job
groupings to the bargaining unit. The election agreenent

i ncluded a description of the bargaining unit which the parties
agreed would result fromthe unit nodification. The agreed upon
description provided that the nodified unit would include:

Certificated enpl oyees holding a contract and
status as a "contract" or "regular" enployee
of the District and who are enpl oyed as:
Teachers of credit classes, Counselors,

Li brari ans, Teacher/ Coordi nators, School

Nur ses, Teachers of credit classes who are in
the Optional, Pre-Retirement Program All
certificated personnel paid on an hourly
basis; teachers of non-credit and adul t
education; teachers of Sumrer |nter-Session;
and part-tine teachers.

The agreed upon unit description provided that the resulting
bargai ning unit would excl ude:

Superi nt endent - Presi dent, Vice Presidents;
Deans; Departnent Chairpersons; Assistant
Depart nment Chairpersons; Supervisors of:
Medi a Services, Conputer Resource Center
Conmuni ty Adult Training, Coordinators of:
Manpower Prograns, Cooperative Education and
Pl acenent, Schol arshi ps and Fi nanci al Ai ds,
Printing Services, Parent Education;
Psychol ogi sts; General Manager-KPCS; Speci al
Projects Devel opnent O ficer (G ants);
Accreditation Oficer. Al Cdassified

Empl oyees; Consultants; Head Librarian; Al
Tenporary and Substitute Certificated

Empl oyees; Al Enpl oyees who are Managenent,
Supervisory or Confidential within the
meani ng of the EERA

The District and the Association are parties to a collective
bargai ning agreenent (CBA) having a negotiated termof July 1,
1991 through June 30, 1994. The CBA makes specific reference to
the 1982 anendnent to the bargaining unit.

In 1987, the Legislature authorized community col |l ege
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districts to establish self-supporting contract education
programs.® In 1990, the District decided to offer cont ract
education services to business and governnent in the District's
service area. Under the contract education program the District
'provides a specific educational programto enployees of the
contracting entity, which pays the full cost of the educational
program VWil e contract education courses may provide credit
toward a degree, the state provides no funding for thembecause
the classes are not open to the general public. "Not-for-credit”
cl asses are contract education program classes which do not offer
credit toward a degree. At the tinme of the PERB hearing in this
case, the District was offering 11 contract education courses, 8
of which were credit courses counting toward a degree, and 3 of
which were not-for-credit courses.
Educati on Code section 78022 addresses the conpensation of
faculty in the contract education program Section 78022(b)
states that:
Faculty teaching credit and noncredit
contract education classes shall be
conpensated in the same nanner as conparable
faculty in the regular, noncontract education
program

And Section 78022(d) states that:
Faculty teaching not-for-credit contract
education classes shall be conpensated in the
sanme manner as faculty in the regular,
noncontract education programif the course

meet s t he sane standards as a course in the
credit curricul um

ISt at ut es of 1987, Chapter 493. Education Code 78020 et
seq.
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Whet her the instructor of a particular contract education
course nmust neet mninmumacadem c qualifications, be
certificated, or possess a credential,? depends upon the nature
of the course. Instructors of credit courses in the contract
education programnust neet mninmumaqualifications, just as
instructors of credit courses in the regular program
Instructors of not-for-credit courses in the contract education
programare not required to nmeet mninum qualifications.

In 1991-92, the first year of operation for the District's
contract education program certificated instructors fromthe
District's regular education prograh1also taught contract
education classes and were paid in accordance with the parties’
CBA. The sane CBA salary schedul e was used to conpensate al
certificated instructors teaching in the contract education
program regardl ess of whether they were teaching credit or not-
for-credit courses.

In the fall of 1992, the District changed the rate of pay
for certificated instructors teaching not-for-credit classes in

the contract education program?® In an August 24 nenp, the

Wth the enactnment of AB 1725 in 1988 (Stats, of 1988,
Ch. 973) there is no longer a requirenent that community coll ege
instructors possess "credentials." Instead, a systemhas been
est abl i shed which requires conmunity college instructors to neet
certain specified mninmumqualifications. (See Ed. Code
sec. 87355 et seq.) For purposes of this case, the term
"certificated" or "credentialed" personnel can be interpreted to
mean those instructors who neet m ninum qualifications
establ i shed pursuant to the Education Code.

3A11 contract education programinstructors are paid on an
hourly basis. The issue in this case involves the District's
uni | ateral change in the anmount of that hourly pay.
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District advised faculty nenbers that salaries for teaching not-
for-credit contract education classes would be paid on "a flat
fee per hour" basis, and not according to any salary schedul e
included in the CBA. The stated reason for the change was to
make the contract education program "self supporting, cost
effective, fair, and conpetitive for services requested by

enpl oyers and agencies in our comunity."” The District made no
change in the rate of pay of certificated instructors teaching
credit courses in the contract education program which conti nued
to be in accordance with a CBA sal ary schedul e.

Subsequently, the Association denmanded that the District
meet and negotiate over the change in pay for certificated
instructors teaching not-for-credit courses in the contract
education program The District rejected the demand to negotiate
in a January 5, 1993, nenorandum stating:

As you know, contract education faculty are
not in the CTA bargaining unit.

Consequently, the conpensation and worki ng
conditions of those enployees would not be an
appropriate subject for negotiation. I f,
however, you believe that there are issues
which are within the scope of negotiation
between the District and PCC/ CTA, please

provide us with a statenent to that effect
and it wll be considered by the District.

As a result, the Association filed the instant unfair
practice charge on February 2, 1993.
DI SCUSSI ON
EERA section 3543.5(0) requires an enployer to neet and
negotiate in good faith with an exclusive representative. A

pre-inpasse unilateral change in an established policy affecting

12



a matter within the scope of representation is a per se violation

of the duty to bargain in good faith. (Gant Joint Union High

School District (1982) PERB Decision No. 196 (Gant Joint UHSD);

Pajaro Valley_ Unified School District (1978) PERB Deci sion

No. 51; _San Mateo County Community College District (1979) PERB

Decision No. 94; NLRBv. Katz (1962) 369 U.S. 736 [50 LRRM 2177].

To establish a unilateral change, the Association nust show
t hat : (1) the enployer breached or altered the parties' witten
agreenent or established past practice; (2) such action was taken
W t hout giving the exclusive representative notice or an
opportunity to bargain over the change; (3) the change is not
merely an isolated breach of the contract, but has a generalized
effect or continuing inpact on the terns and conditions of

enpl oyment of bargaining unit nenbers; and (4) the change in

policy concerns a matter within the scope of representation.

(Gant Joint UHSD.)

At the hearing before a PERB adm nistrative |aw judge (ALJ),
the District joined a stipulation that it had unilaterally
changed the salaries of certificated instructors of not-for-
credit courses in the contract education program The subject of
wages is expressly within EERA's scope of representation.
Thereforé, the issue presented by this case is whether
certificated instructors of not-for-credit courses in the
contract education programare nenbers of the bargaining unit
agreed to by the parties in the 1982 unit nodification. If so,
the District's unilateral change in the salaries of those

bargai ning unit nenbers was unlawful and in violation of EERA

13



section 3543.5(a), (b) and (c).

EERA section 3545(b) (1) provides specific direction with
regard to bargaining units of classroomteachers. It states that
in all cases:

A negotiating unit that includes classroom
teachers shall not be appropriate unless it
at least includes all of the classroom
teachers enployed by the public schoo
enpl oyer, except nmanagenent enpl oyees,
supervi sory enpl oyees, and confidenti al
enpl oyees.
In Peralta Community_College District (1978) PERB Decision No. 77

(Peralta), the Board considered EERA section 3545(b)(1) and

concluded that it establishes a presunption that all teachers are
to be placed in a single bargaining unit. The Board in Peralta
pl aced the burden of proving that a conprehensive teacher unit is
i nappropriate on those opposing it.

The Board has considered circunstances in which a faculty
unit description did not specifically include certain categories

of instructors. In Davis Joint Unified School District (1984)

PERB Deci sion No. 474 (Davis), the Board considered a unit

described as "all certificated enpl oyees excluding those excluded -
by law." At issue was the status of summer school teachers,

adult education teachers, driver training instructors and others
whom the parties had not discussed or agreed upon as included in
the bargaining unit. Wile noting this lack of specific
agreenent, the Board found the |anguage describing the unit to be
"quite clear in its description of a conprehensive unit." The

Board noted that the District in recognizing the bargaining unit

had been "very scrupul ous” to exclude nmanagers, supervisors and

14



confidential enployees, "but never nade any effort to exclude
others." Since the disputed teachers had not been excluded, the
Board stated:

. we read the | anguage of the unit

description precisely as it is witten and we

therefore find that the unit as originally

recogni zed did include the disputed

classification of teachers.
In reaching this conclusion, the Board referred to the Peralta
presunption that all teachers are appropriately placed in a
singl e bargaining unit.

In the 1982 unit nodification at issue in this case, the

bar gai ni ng unit was expanded to include:

Al certificated personnel paid on an hourly

basis; teachers of non-credit and adult

education; part-tine teachers with

assignnments of 60% or |ess; and certificated

enpl oyees holding a tenporary contract.
The parties agreed to a description of those instructors included
in the unit. The parties also agreed to specifically exclude
certain positions and enployees fromthe unit, nost notably
manageri al, supervisory and confidential enployees, and
substitute certificated instructors. Consistent with EERA
section 3545(b)(1), | conclude that the 1982 unit nodification
established a conprehensive faculty unit within the District.
The only exceptions to the conprehensive faculty unit were those
specifically enunerated.

As in Davis, the instant case involves a category of

instructor not specifically agreed to by the parties as included
in the bargaining unit, since the contract education program and

the not-for-credit courses within it, did not exist at the tine

15



of the 1982 unit nodification. The parties agreed to a
conprehensive faculty unit specifically excluding managers,
supervi sors, confidential enployees and others., In addition to
specifically including certain enployees, the unit description

i ncl udes a general category of "all certificated personnel paid
on an hourly basis" as nenbers of the bargaining unit. This
general category underscores the conprehensive nature of this
unit: it includes all certificated, hourly-paid instructors not
specifically excluded. While the inclusion of instructors of
not-for-credit classes in the contract education program was
never discussed by the parties, the precise |language of the unit
description here, as in Davis. and the Peralta presunption that
all classroomteachers are in a single bargaining unit,
incorporates certificated instructors of these courses in the
unit, unless they are specifically excluded. They are not.
Therefore, certificated personnel paid on an hourly basis to
teach not-for-credit courses in the contract education program

are bargaining unit nmenbers.*

The District's argunment that the Association nust pursue a
unit nodification to include in the unit certificated instructors
of not-for-credit contract education classes is inconsistent with

the presunption and burden established in Peralta, and with the

“ reject the District's assertion that this interpretation
of the unit description |anguage "all certificated personnel”
could lead to non-faculty enpl oyees who happen to possess a
teaching certificate being included in the unit. The unit
descri bed here is a conprehensive, faculty bargaining unit.

Enpl oyees who are not nenbers of the District's faculty are not
menbers of this unit.
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Board's holding in Davis. It is also inconsistent with EERA s

express preference for conprehensive teacher bargaining units.
| disagree with the ALJ's concl usion, supported by the

majority, that the statenent "all certificated personnel paid on
an hourly basis" within the unit description "nmeans, obviously,
all instructors, paid on an hourly basis, who nust have a
credential to performtheir duties.” This interpretation sinply
does not "read the |anguage of the unit description precisely as
it iswitten." (Peralta.) Instead, it incorrectly infers an
exclusion to which the parties did not agree, and which the unit
description does not include. The parties did not agree to a
bargaining unit described as "all certificated personnel paid on
an hourly basis who instruct courses requiring possession of

m ni mum qualifications.” Instructors of not-for-credit courses
in the contract education programare not anong those
specifically excluded fromthis conprehensive faculty bargaining
unit. Consequently, in accordance with the precise | anguage of
the unit description and the Board's holding in Peralta, they are
presuned to be nenbers of the conprehensive faculty bargaining

unit. The District has not net its burden of proving that such a

unit is inappropriate here.

The District also offers conmmunity services program courses
which are funded entirely by the students enrolled in them
Instructors of those courses are not required to be certificated
or to nmeet mnimumaqualifications. The ALJ finds support for his
interpretation of the unit description in the fact that the

parties have conducted themsel ves as if instructors in the
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comunity services program are not nenbers of the bargaining
unit. | do not agree. The record is unclear as to whether the
District enploys certificated instructors to teach courses in the
community services program It is clear that the issue of
whet her community services program instructors are nenbers of the
bargai ning unit has not been addressed by the parties and is not
before the Board at this tinme. For these reasons, | find the
treatnment of community services programinstructors in the
District to be unhelpful in resolving the issue presented by this
case.

| note that in its January 5, 1993, nenorandumrejecting the
Associ ation's demand to negotiate, the District asserts that
"contract education faculty are not in the CTA bargaining unit."
The record is clear, however, that teachers of credit classes,
including instructors of 8 of 11 contract education program
courses offered at the tinme of the hearing, are expressly
included in the unit. Accordingly, the District at all tines has
conpensated faculty who teach contract éducation credit courses
as bargaining unit nenbers, paying themin accordance with a CBA
salary schedule. This conduct is contrary to the District's
January 5, 1993, statenent, but is consistent with the
interpretation that instructors in the contract education
program which did not exist at the tinme of the 1982 unit

descri ption, may nonethel ess be covered by terns of that

18



description and be menbers of the bargaining unit.®

As concl uded above, certificated instructors of not-for-
credit courses in the District's contract education programare
menbers of the bargaining unit described in the 1982 unit
nodi fication. Therefore, since the District stipulated that it
uni l aterally changed the conpensation |evel of these bargai ning
unit nmenbers, the District violated EERA section 3543.5 (c) when
it took this unilateral action. By this sanme conduct, the
District denied the Association its right to represent its
menbers in violation of EERA section 3543.5(b), and interfered
with the rights of individual enployees in violation of EERA
section 3543.5(a).
Renedy

EERA section 3541.5(c) gives the Board the power to issue a
deci sion and order directing the offending party to cease and
desist fromthe unfair practice, and to take such affirmative
action as wll effectuate the policies of EERA. In a long line

of cases, the Board has ordered a nake whol e renedy for enpl oyees

®The Association presented testinony that the not-for-credit
contract education courses offered by the District neet the sane
standards as courses in the regular curriculum requiring
instructors to be conpensated in the sane manner as regular
program instructors pursuant to Education Code section 78022(d).
| find it unnecessary to make a finding on the conparability of
the standards of these courses. The certificated instructors of
not-for-credit classes in the contract education programare
menbers of the bargaining unit by the ternms of the 1982 unit
description. | note, however, that Education Code
section 78022(d) clearly indicates the Legislature's intent to
extend to instructors of not-for-credit contract education
program courses, under certain circunstances, the sanme wages and
benefits provided to regular program faculty through collective
bar gai ni ng pursuant to EERA.
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affected by a unilateral change (HR.o _Hondo Community_Coll ege

District (1983) PERB Decision No. 292; Qakland Unified School
District (1980) PERB Decision No. 126; Conpton Unified School

District (1989) PERB Decision No. 784.)

The conpensation of bargaining unit nmenbers instructing
not-for-credit courses in the contract education program was
unilaterally and unlawfully reduced by the District. Therefore,
| conclude that the appropriate renedy is to order the District
to make those enpl oyees whole for conpensation |lost as a result
of the District's unlawful action, including interest on the |ost

wages.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

PASADENA CI TY COLLEGE CHAPTER OF
THE CALI FORNI A TEACHERS ASSCCI ATI ON,

Unfair Practice
Case No. LA-CE-3271

Chargi ng Party,

V.
PROPOSED DECISION

PASADENA COMMUNITY COLLEGE DISTRICT, (5/27194)

Respondent.

— N e N A

Appearances: Charles R CGustafson, Esq., for the Pasadena City
Col | ege Chapter of the California Teachers Associ ation; Liebert,
Cassidy & Frierson by Larry J. Frierson, Esg., for the Pasadena
Community College District.

Before Ronald E. Bl ubaugh, Adm nistrative Law Judge.
PROCEDURAL HI STORY

A union representing college instructors here contends that
a community college district unilaterally changed the rate of pay
for unit nenbers teaching not-for-credit classes. The District
replies that teaching not-for-credit classes is not bargaining
unit work and it therefore had the right to change the paynent
| evel unilaterally.

The Pasadena City Coll ege Chapter of the California Teachers
Associ ation (Wnion) commenced this action on February 2, 1993, by
filing an unfair practice charge against the Pasadena Community
College District (District). The Ofice of the General Counsel
of the Public Enploynent Relations Board (PERB or Board) foll owed
on June 17, 1993, with a conplaint against the District.

The conplaint alleges that under the past practice unit

menbers were conpensated at their regular hourly rates for

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




teaching not-for-credit classes on an "overload" basis. The
conplaint alleges that during or about the month of Septenber
1992, the District unilaterally ceased to count the hours as
"overload" and conpensated unit menmbers at a flat rate far bel ow
their hourly rate. As a separate cause of action, the District
was accused of refusing to negotiate about the change. These
actions were alleged to be in violation of Educational Enployment
Rel ati ons Act (EERA) section 3543.5(c) and, derivatively, (a)

and (b).!

The District answered the conplaint on June 25, 1993, wth
general and specific denials. A hearing was conducted in
Pasadena on March 2, 1994. At the hearing, the District joined a
stipulation that it had changed the salaries unilaterally. It

defended on the theory that the work at issue was not bargaining

'Unl ess otherwise indicated, all statutory references are to
the Governnent Code. The EERA is codified at Government Code

section 3540 et seq. In relevant part, section 3543.5 provides
as follows:

It shall be unlawful for a public schoo

enpl oyer to:

(a) Inpose or threaten to inpose reprisals

on enpl oyees, to discrimnate or threaten to
discrimnate against enployees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enployment or reenployment.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.
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unit work. Both parties agreed that the result here would be
dictated by a determ nation of whether the work in question was
that of the bargaining unit. Wth the filing of briefs, the
matter was submtted for decision on May 17, 1994.

El NDI FACT

The District is a public school enployer under the EERA
The Union at all tinmes relevant has been the exclusive
representative of the District's certificated enpl oyees. The
Union first was certified as exclusive representative on
Decenber 12, 1977. Oiginally, the bargaining unit excluded,
anong others, part-time instructors who did not teach nore than
60 percent of a full-tine teaching load and all instructors paid
on an hourly basis.

Through a series of unit nodifications, the bargaining unit
was substantially expanded during the first years of collective
bargaining. In 1981, instructors of sunmer inter-session classes
were added to the bargaining unit. Then, in the follow ng year,
canme the change that is key to the resolution of the dispute
here. On June 7, 1982, follow ng a consent election, the PERB
certified the addition of the follow ng enpl oyees to the
bar gai ni ng unit:

Al'l certificated personnel paid on an hourly
basis; teachers of non-credit and adult
education; part-tinme teachers with
assi gnnments of 60 percent or |ess; and
certificated enployees holding a tenporary
contract.
The 1982 el ection was the product of an agreenment between

the District and the Union to add certain job groupings to the
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bargaining unit. Attached to the election agreenent was a

descri pti on of

result fromthe unit nodification. The attachnent, which was

signed by representatives of both parties, provided that the

nodi fi ed agreenent woul d incl ude:

The agreed unit description provided that the nodified unit would

excl ude:

Certificated enpl oyees holding a contract and
status as a "contract" or "regular" enployee
of the District and who are enpl oyed as:
Teachers of credit classes, Counselors,

Li brari ans, Teacher/ Coordi nators, Schoo

Nur ses, Teachers of credit classes who are in
the Optional, Pre-Retirement Program All
certificated personnel paid on an hourly
basis; teachers of non-credit and adult
education; teachers of Sunmer |nter-Session;
and part-tine teachers.

Superi nt endent - Presi dent, Vice Presidents;
Deans; Departnent Chairpersons; Assistant
Depart nent Chairpersons; Supervisors of:
Medi a Services, Conputer Resource Center
Conmmunity Adult Training, Coordinators of:
Manpower Prograns, Cooperative Education and
Pl acenent, Schol arshi ps and Fi nanci al Ai ds,
Printing Services, Parent Educati on;
Psychol ogi sts; General Mnager-KPCS; Speci al
Projects Devel opnent O ficer (Gants);
Accreditation Oficer. Al dassified

Empl oyees; Consul tants; Head Librarian; Al
Tenporary and Substitute Certificated

Empl oyees; Al Enpl oyees who are Managenent,
Supervisory or Confidential within the
meani ng of the EERA

Edward Ortell, the Union's long-tine chief negotiator, was

a participant in the negotiations that led to the consent

el ection agreenent. He testified that the parties had an

understanding that the unit nodification would result in a

the bargaining unit which the parties agreed would



"wal |l -to-wall" certificated unit. The District's representative
during those discussions was attorney Larry Curtis, now deceased.
To date, there is one group of instructors that neither
party has treated as nenbers of the bargaining unit. These are
teachers in the community services/skills program persons
M. Otell described as instructors of "ouija board reading" and
"belly dancing." He said the Union had little concern about
those types of activities. Persons teaching in the comunity
services programare not required to have credentials or to neet
m ni mum qual i fications. Comunity services courses are funded
entirely by the students who enroll in them

The present dispute grows out of a District decision in 1990
to offer contract education services to business and governnent
in the District's service area.? Under a contract education
program the District provides a specific educational programto
enpl oyees of the contracting entity. The contracting entity pays
the full cost of the educational program No State of California
or District funds are used. This contrasts with the regul ar
District instructional programwhere state funds are provided for
both credit and non-credit courses.® However, even where
contract education courses are regular college courses which

provide credit toward a degree, the state provides no funding.

°The Legislature, in 1987, authorized community college
districts to provide self-supporting contract education prograns,.
(See Education Code section 78021.)

3Credit courses are funded by the state at approxi mately
twice the level of non-credit courses.
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This is because contract classes are not open to the public
generally but only to students sent by the contracting entity.

In addition to credit classes, contract education classes
al so may be not-for-credit® classes designed to provide students
with a particular proficiency needed by the contracting entity.
At the time of the hearing, the District was offering 11 contract
education courses, eight of which were credit courses counting
toward a degree. In the first year of the program one w tness
estimated, 90 to 95 percent of the contract education cl asses
were in academ c subjects, as contrasted with vocational or
occupati onal subjects.

Contract education classes have included such subjects as
proficiency in English, basic arithnetic, business English and
conmputer skills. The classes have been taught in facilities
provided by the contracting entity and by the District. The
I ength of the classes has ranged froma few days to a ful
senester. The dates of instruction have had no necessary
relationship with the regular District calendar. Anong the
contracting entities have been Pacific Bell, the Gty of
Pasadena, Honme Savi ngs and Loan and Security Pacific Bank. O her
contracting entities have included an engi neering conpany, a

school of cosnetol ogy and a data processing conpany.

To teach the contract education classes, the District has

used its regular faculty who have taught the classes in addition

“The ternms "credit," "non-credit" and "not-for-credit" are
defined in Education Code section 78020.

6



to their ordinary full |oad. It has enployed part-tine faculty
menbers who are fully-qualified under state law to teach in a
community col |l ege. It has enpl oyed persons who have the
expertise to teach a particular subject but who do not neet the
m ni mum qual i fications that would be needed to teach in the
regul ar program Most of the instructors in the contract
educati on program have been nenbers of the District's regular
full-tinme and part-tine staff.

Whet her the instructor of a particular contract education
course must neet mninumacadem c qualifications, or have a
credential, depends upon the nature of the course. |Instructors
who teach credit courses nust nmeet mninmumqualifications or have
a credential, just as in the regular program However,
instructors teaching not-for-credit contract education courses
are not required to neet mninumqualifications or have a
credential .?

The first year of operation for the contract education
programwas the 1991-92 school year. In that year, regular
instructors who taught contract education classes were paid on
schedule B-I fromthe agreenent between the parties. This
schedul e sets the rate for contract instructors teaching credit
cl asses on an overload basis. The schedule is a typical faculty

pay schedul e whereby an instructor's rate of pay increases

®This is in contrast with instructors who teach non-credit
courses that are partially funded by the state. Teachers of
non-credit courses nust nmeet mninumqualifications or have a
credenti al .



according to years of service and academ c degree and/or nunber
of units above a bachelor's degree. On this schedule the rate of
an instructor's pay could range from $16.47 to $63 per hour.
Part-time instructors hired fromthe outside were paid a flat fee
fromthe beginning. The classes taught in the contract education
program were counted toward the seven hour maxi mum overl oad
regular instructors are permtted to teach under the agreenent
bet ween the parties.

In the fall of 1992, the District changed the manner of pay
for instructors in the contract education program In an
August 24 neno, Dean Betty R Kisbey advised faculty nenbers that

salaries for teaching not-for-credit classes would be paid on "a
flat fee per hour."™ The reason for the change, she wote, was to
make the contract education program "self supporting, cost
effective, fair, and conpetitive for services requested by

enpl oyers and agencies in our comunity.” The rate schedul e
attached to the nmenorandum set the pay at $25 per hour for a
bachel or's degree, $35 per hour for a master's degree and $45 per
hour for a doctorate. The District nmade no change in the rate or

met hod of paynment of contract education instructors who teach

credit bearing courses.

Subsequently, the Union demanded that the District neet and
negoti ate about the change in pay for faculty nenbers who teach
contract education. District Superintendent-President Jack Scott

rejected the demand to negotiate in a January 5, 1993, neno to



Uni on President Gary Wbods. In relevant part, Superintendent
Scott's meno reads:
As you know, contract education faculty are
not in the CTA bargaining unit. _
Consequently, the conpensation and worKking
conditions of those enployees would not be an
appropriate subject for negotiation. If,
however, you believe that there are issues
which are within the scope of negotiation
between the District and PCC/ CTA, please

provide us with a statenent to that effect
and it will be considered by the District.

LEGAL | SSUES

1) Is the instruction of not-for-credit courses within the
bargai ning unit represented by the Union?

2) If it is, did the District nmake a unilateral change in
pay for regular faculty who teach not-for-credit courses and
thereby fail to neet and negotiate in good faith?

CONCLUSI ONS OF L AW

It is axiomatic that the bargaining obligation of a
public school enployer extends only to the positions within
the bargaining unit. Thus, for a unilateral change to be in

violation of the obligation to bargain, it nust have "a
generalized effect or continuing inpact upon the ternms and
conditions of enployment of bargaining unit menbers." (QGant

Joint Union High School District (1982) PERB Decision No. 196,

enphasis supplied.) Since an enployer has no obligation to
bargai n about conditions affecting non-unit enployees, the
enpl oyer does not violate the EERA when it acts unilaterally

toward non-unit workers.



Where the parties are in dispute about the configuration of
the bargaining unit, an enployer may test the appropriateness of
a bargaining unit by engaging in an outright refusal to bargain.
Where the unit is found appropriate, an outright refusal to
bargain is per se a failure to negotiate in good faith in

vi ol ati on of EERA section 3543.5(c). (E_Monte Union H gh _School

District (1982) PERB Decision No. 220; Redondo Beach City School

District (1980) PERB Decision No. 140.) Simlarly, as here, an
enpl oyer can test whether certain individual job classifications
are within the bargaining unit by making a unilateral change in
wor ki ng condi tions. If the job classes are found to be within
the bargaining unit, the enployer's unilateral change will be a
per se failure to negotiate in good faith.

The key to this case, therefore, is the unit description to
which the parties agreed in the 1982 unit nodification.
Follow ng an election, the PERB regional director certified the
addition to the bargaining unit of "Al certificated personnel
paid on an hourly basis; teachers of non-credit and adult
education; part-tinme teachers with assignnents of 60 percent or
| ess; and certificated enpl oyees holding a tenporary contract."
There were no teachers of contract education at that tinme because
the District had not yet instituted the program

The Union contends that the 1982 unit nodification had the
effect of establishing a "wall-to-wall" bargaining unit. The
Uni on argues that such an intent is apparent fromthe unit

nodi fication |anguage itself. In addition, the Union cites the
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testinony of M. Otell who participated in the discussions that
led to the unit change. The Uni on acknow edges that the category
of not-for-credit instruction did not exist at that tinme. It
argues, however, that instructors of such classes would be
covered by the inclusion in the unit description of instructors
of "non-credit" classes® and/or "certificated personnel paid on
an hourly basis.”

The District replies that the unit description docunents do
not include instructors of not-for-credit classes. The District
argues that the inclusion of "all certificated personnel”™ wthin
the unit does not pertain to instructors of not-for-credit
classes. Since there is no requirenent that instructors of such
cl asses be certificated, the District continues, they are not
included within the unit description. Wile there are persons
hol di ng credentials who teach not-for-credit classes, the
District observes, the courses taught were not courses for which

enpl oyees nmust be certified.

The PERB previously has considered the nmeani ng of | anguage

simlar to the unit description here. (See Davis Joint Unified

School District (1984) PERB Decision No. 474.) In that case, the

Board concluded that the |language "all certificated enpl oyees
excludi ng those excluded by |aw, " was clearly'intended to

descri be a conprehensive unit. The Board held that the

®The contention that the work at issue is "non-credit" and
therefore bargaining unit work can be rejected out of hand.
"Non-credit" and "not-for-credit" classes are not the sane thing.
(See Education Code section 78020.) It is clear that the issue
here is the instruction of "not-for-credit" classes.
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enpl oyer's recognition of the union as "the representative agent
for certificated enpl oyees, excluding those designated as
managenment, supervisory, and confidential enployees"” described a
unit "which includes all certificated teachers.” (1bid.)

A unit description that includes "[a]1ll certificated
personnel paid on an hourly basis" nmeans, obviously, al
instructors, paid on an hourly basis, who nust have a credentia
to performtheir duties.” Wat is critical, as the District
notes, is not that the individual holds a credential but that a
credential is required for the particular duties that the
i ndi vidual performs. Thus, on its face, the |anguage of the unit
descr{ption woul d sweep into the unit all instructors who are
required to have a credential to teach.

Such a reading is consistent with the testinony of
M. Otell, the long-tine Union activist who participated in the
negotiations that led to the unit nodification. M. Otell
descri bed the purpose of the final unit nodification as the
creation of a "wall-to-wall" certificated unit. | find that the
1982 unit nodification achieved this goal and in fact created a
conprehensive unit of all teaching positions which require a
credenti al .

Until the present dispute, the conduct of the parfies

was consistent with a joint belief that the unit contained al

'Al'l contract instructors are paid on an hourly basis. The
di spute that gave rise to this case was about the anmount of that
hourly pay.
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instructional positions required to have a credential. All
instructors were treated as unit nenbers except for teachers in
the community services/skills program instructors of "ouija
board readi ng" and "belly dancing,” as M. Otell put it.
Community services/skills instructors are not obligated to have a
credential or neet m nimum standards.

Changes in state |law largely have rendered anachronistic a
reference to "certificated personnel” in a comunity college unit
description. Wth the enactnent of AB 1725 in 1988% there no
I onger is a requirenent that community college instructors have
credentials. In place of that system the Legislature
establi shed a system whereby community college instructors are
required to meet certain specified mninumqualifications.®
Persons previously enployed under the credential requirenent are
exenpt fromneeting m ninmum qualifications so long as their
credentials remain valid.

Not w t hst andi ng the change in the law, the |anguage of the
unit description easily translates into current termnology. The

words "all certificated personnel” nean sinply "all personnel
required to neet mninmumqualifications.” The unit thus includes
all contract education instructors who are required to neet

m ni mum qual i fications.' Contract education instructors who are

8Statutes of 1988, chapter 973,

°See Education Code section 87355 et seq.

Yt is clear fromthe record that contract education
instructors who teach credit courses are required to neet m ni num
qualifications. There was no unilateral change in the rate of
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not required to nmeet mninmumqualifications are not included
within the unit.

The teaching of not-for-credit courses in the contract
education programis not, therefore, bargaining unit work because
the instructors are not required to meet mninumqualifications.
When the District reduced the pay for teaching the not-for-credit
classes it did not make a change affecting bargaining unit work
and did not fail to negotiate in good faith. Simlarly, the
District did not fail to negotiate in good faith when it refused
the Union's request to negotiate about the rate of pay for
instructors of not-for-credit classes.

The burden of proof for showing a change in the past

practice is that of the charging party. (&ak Grove Schoo

District (1985) PERB Decision No. 503.) This includes a show ng
that the change had a generalized effect or continuing inpact
upon the ternms and conditions of enploynent of "bargaining unit

menbers.” (QGant Joint Union H gh School District, supra, PERB

Deci sion No. 196.) Since the showing of an inpact on the
bargaining unit is the responsibility of the charging party, | do
not find that the District asserted an affirmative defense by
raising this issue. | therefore reject the Union's argunent that
the unit question nust be rejected as an untinely raised

affirmati ve def ense.

pay for instructors teaching for credit classes in the contract
education program The District has continued to conpensate them
in the sanme manner as before.
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Accordingly, the allegation that the District violated EERA
section 3543.5(c), (a and (b) nust therefore be di sm ssed.
PROPOSED ORDER
Based upon the foregoing findings of fact and concl usions of
law and the entire record in this matter, unfair practice charge

LA- CE- 3271, _Pasadena Gty College Chapter of the California

Teachers Association v. Pasadena Community_College District, and

conpani on PERB conpl aint are hereby DI SM SSED.

Pursuant to California Code of Regul ations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions wth the
Board itself at the headquarters office in Sacranento within 20
days of service of this Decision. |In accordance with PERB
Regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs.,
tit. 8 sec. 32300.) A docunent is considered "filed" when

actually received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the last day set for filing .. ." (See Cal. Code of Regs.,

tit. 8 sec. 32135; Code Civ. Proc. sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceeding.

Proof of service shall acconpany each copy served on a party or
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filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)

Dated: My 27, 1994

Ronal d E. Bl ubaugh
Adm ni strative Law Judge
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