STATE OF CALI FORNI A
DECI SI ON OF THE
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Appearances: Eggleston, Siegel & LeWtter by WIlliamH. Carder,
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Seeburg, Attorney, for Regents of the University of California.

Before Caffrey, Chairman; Johnson and Dyer, Menbers.
DECI SI ON

DYER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (Board) on appeal froma Board agent's dism ssa
(attached) of the California Nurses Association's (CNA) unfair
practice charge. As anmended, the charge alleged that the Regents
of the University of California (University) violated section
3571(a), (b), (c), and (e) of the Hi gher Educati on Enpl oyer-
Enpl oyee Rel ations Act (HEERA) by failing to bargain in good

faith both before and after the declaration of inpasse.?!

'HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. HEERA Section 3571 provides, in relevant
part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se to



The Board has reviewed the entire record in this case,
including CNA's original and anmended unfair_practice charge, the
warning and dismssal letters, CNA's appeal and the University's
response thereto. The Board finds the Board agent's warning and
dism ssal letters to be free of prejudicial error and adopts them
as the decision of the Board itself in accordance wth the
foll ow ng di scussion.

DI SCUSSI ON

CNA' s appeal presents a novel argunent. Wile conceding
t hat post-inpasse unilateral changes viol ate HEERA section
3571(e) CNA argues that surface bargaining, after the declaration
of inpasse, violates HEERA section 3571(c). CNA contends that
this is so because the Board's surface bargaining anal ysis
includes a review of the entire course of negotiations. (See,

e.g. Pajaro Valley Unified School District (1978) PERB Deci sion

No. 51 at p. 5 (setting forth "totality of the circunstances”

test).)

interfere with, restrain, or coerce enployees
because of their exercise of rights guaranteed by
this chapter. For purposes of this subdivision,
"enpl oyee" includes an applicant for enploynent or
reenpl oynment .

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.

(e) Refuse to participate in good faith in the
i npasse procedure set forth in Article 9
(comrencing with Section 3590).
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We disagree for the follow ng reasons:
It is well established that the declaration of inpasse ends

the parties' formal obligation to neet and confer under section

3571(c). (See Moreno Valley Unified School Dist, v. Public
Enpl oynent Relations Bd. (1983) 142 Cal. App.3d 191, 202 [191

Cal .Rptr. 60] (interpreting correspondi ng provision of EERA);
Victor Valley_Union Hi gh School D strict (1986) PERB Deci sion

No. 565 at p. 8) That duty remains dormant unl ess revived by
sone changed circunstance, such as a significant concession by

ei ther party. (Mdesto Gty _Schools (1983) PERB Decision No. 291

at pp. 33-34.) Absent such changed circunstances, the Board
exam nes all egations of post-inpasse bad faith under section

3571(e), rather than section 3571(c). (Charter Oak Unified

School District (1991) PERB Decision No. 873 at pp. 1-2, fn. 1;

Conpton Community College District (1989) PERB Decision No. 728

at p. 55, fn. 11.)

CNA has not alleged any changed circunstances sufficient to
revive the parties duty to bargain. The Board agent, therefore,
properly analyzed CNA's allegations of post-inpasse surface
bar gai ni ng under HEERA section 3571(e) rather than 3571 (c).

CNA al so asserts that the Board agent erroneously found that
the parties had discussed overtine rates at the University of .
California at Los Angeles prior to August 23, 1995. Despite
CNA's argunent, it is clear that the Board agent presuned that
the parties had not previously discussed the overtine proposals.

(Warning Letter, p. 3.) The Board agent's presunption is in


https://Cal.App.3d

concert with Board precedent. (See Mark West Union Schoaol

District (1993) PERB Decision No. 1011 at pp. 3-4 (noting that
the Board presumes the truth of facts alleged in unfair practice
charge).)

ORDER

The unfair practice charge in Case No. SF-CE-429-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Johnson joined in this Decision.



STATE OF CALIFORNIA ) . { ‘ ) PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
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Los Angeles Regional Office

+ 3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

Decenber 28, 1995

James E. Eggl est on, Es%
Eggl eston, Siegel & LeWtter
1330 Broadway, Suite 1700
Cakl and, California 94612

Re: DI SM SSAL AND REFUSAL TO | SSUE COWPLAI NT, Unfair Practice
Charge No. SF-CE-429-H California Nurses Association v.
Regents of the University of- California - :

Dear M. Eggl eston:

| indicated to you in ny attached |etter dated Novenber 15, 1995,
that the above-referenced char?e did not state a prima facie
case. You were advised that it there were any factual

I naccuracies or additional facts that would correct the
deficiencies explained in that letter, you should anend the
charge accordingly. You were further advised that unless you
anmended the charge to state a prinma facie case, or withdrew it
prior to Decenber 22, 1995, the charge woul d be di sm ssed.

On Decenber 22, 1995, | received your first anended charge. The
original charge alleged the University of California (University)
viol ated HEERA § 3571 (a), (b), and (c). The amended charge
alleges the University Is engaged in two separate violations of
HEERA: (1§) refusing to neet and confer in good faith in violation
of HEERA § 3571(a), (b), and (c); and (2) refusing to participate
in good faith in the statutory inpasse procedures in violation of
HEERA § 3571 (e).*

I n ny Novenber 15, 1995, letter | explained the original charge
presented facts regarding the University's conduct followng the
declaration of inpasse. | also indicated to you for conduct
occurring during and prior to the exhaustion of inpasse
procedure, only HEERA § 3571(e) could be at issue. (See Mixeng
Valley Unified School D strict v. Public_ Enploynent Relations
Board (1983) 142 Cal.App.3d 191.) _

'The anended charge actual ly states, "A continuing refusal
to participate in good faith in the statutory inpasse procedures
inviolation of Governnent Code section 3571(3). [sic]”
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Your anended charge argues a bad faith bargai ning proposal,

- designed to prolong the inpasse and underm ne the statutory-

" procedures, could be a violation of both HEERA § 3571 (a), (b),
(c) and of HEERA § 3571(e). In support, you cite Conpton
Community_College District (1989) PERB Decision No. 728 and San
Marino Unified School District (1989) 13 PERC f 20219. However,
the Board in Conpton Community College District, supra .
specifically noted in footnote 11, since the District's act of
repudi ati on took place during inpasse proceedings it nust be
considered a violation of section 3543.5(e) . Simlarly in San
Marino Unified School District, supra the admnistrative |aw
judge separated conduct occCurring during negotiations from
conduct occurring during inpasse proceedings. Accordingly for
conduct occurring since the declaration of inpasse, only HEERA 8§
3571(e) will be at issue.

On May 26, 1995, CNA filed its inpasse determ nation request with
PERB. The University's August 23, 1995, proposals occurred
during the inpasse procedures and could only be considered
violative of HEERA 8 3571(e). Thus, to the extent that the
charge al |l eges these proposals violated HEERA § 3571(a), (b) , and
(c) it is dismssed.

As discussed in ny Decenber 1, 1995, letter, the totality of
conduct test is generally applied to determ ne whet her an

enpl oyer engaged in good faith bargaining. This test exam nes
the entire course of negotiations to determ ne whether the

enpl oyer had the requisite subjective intention of reaching an
agr eenent . (Pajarg Valley_Unified School District (1978) PERB
Decision No. 51). Factors considered indicative of bad faith
bargai ning include: (1) frequent turnover in negotiators, (2
negotiator's lack of authority, (3) l|ack of preparation for

bar gai ni ng sessions, (4 mssing, delaying of cancelling
bargai ni ng sessions, (5 insistence on ground rules before
negoti ating substantive i ssues, (6) taking an inflexible
position, (7) regressive bargaining proposals, (8) predictably’
unaccept abl e counterproposals, and (9 repudiation of a tentative
agreenent. However, the presence of one indicia alone is
insufficient to establish bad faith.

The anmended charge fails to denonstrate that the University's
conduct during the inpasse procedures presents a prim facie

viol ati on of HEERA 3571(e) under the totality of conduct test.
The anended charge does not present new factual allegations
regarding the University's conduct during the inpasse procedures,
but nerely repeats the original charge's allegations regarding
the University's August 23, 1995, proposals. Therefore | am
dism ssing the original allegations, as anended based on the
facts and reasons contained in ny Decenber 1, 1995, letter
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To the extent that the charge alleges the Uni versitg' S conduct
prior to |nﬁ_asse on May 26, 1995, violated HEERA § 3571 (a), (b),
and (c), this charge does not present a prima facie violation for
t he reasons expl ai ned bel ow. he anended charge al |l eges the

fol | ow ng conduct occurred before May 26, 1995. (1) on March 29,
1995, the parties reached a tentative agreenment, (2) in April of
1995, the CNA nenbership rejected that tentati ve agreenent, (3)
on May 19, 1995, the University "repudiated the tentative
agreenents it had made with CNA on March 28 and 29, 1995, and
presented a regressive 'Last, Best, and Final Proposal' in which
It reverted to its pre-March 28th position on a nunber of

econom ¢ and non-economc itens." :

Under the totality of conduct test, the charge's allegations of
conduct prior to Inpasse do not present a prina facie violation
of HEERA § 3571(a), (b), and (c). The charge indicates the
parties began negotiating on Septenber 14, 1994, and by March 29,
1995, had reached a tentative agreement. Al though the charge
alleges on May 19, the University "repudiated" the tentative
agreenent, the CNA nmenbership had al ready voted to reject that
tentative agreement in April. As previously noted, one indicia
al one does not denonstrate bad faith. Thus, accepting the
charge's characterization of the University's |ast, best, final
offer as regressive, the totality of conduct does not denonstrate
bad faith. The charge fails to denonstrate the University |acked
the subjective intent to reach an agreenent in violation of HEERA
8 3571(a), (b), and (c), and therefore it is di smssed.

Ri_ght_to Appeal

Pursuant to Public En?l o?;mant Rel ati ons Board regul ations, you
may obtain a reviewof this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent bz t el egr aph,
certified or Express United States nmail postnmarked no | ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Qvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranento, CA 95814
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If you file a timely alopeal_ of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (2((23 cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a document served upon a party or
filedwith the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally

del ivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on of Tine

A request for an extension of tinme, in whichto file a docunent
with the Board itself, must be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
BOSItI on of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.

Si ncerely,

RCBERT THOVPSON
Deputy Ceneral Counsel

Tamy L. Sansel
Regi onal Attorney

At t achnent
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3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
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Novenber 15, 1995

Janes E. Eggl eston, Esq.

Eggl eston, Siegel & LeWtter
1330 Broadway, Suite 1700
Qakl and, California 94612

Re:  WARNI NG LETTER Unfair Practlce Charge No. SF-CE-429-H,
QGalifornia Nurses oci ati Regents of the Uhlver5|ty
of California

Dear M. Eggl eston:

The above-r ef erenced charge alleges the University of California
(Wni versity) viol ated HEERA Section 3571(a), (b) , and (c) when
the University offered alternative inpasse settlenent pro osal s
mh*ch were regressive. M investigation revealed the follow ng

I nformation.

The California Nurses Association (CNAY and the thverS|ty began
bargai ning in Novermber of 1994. In March of 1995' the parties .
reached a tentative agreenment. However, in April the CNA

menber ship voted to reject that agreenent. On May 19, CONA

decl ared | npasse after receiving the University's |last, best and
final offer. PERB certified the inpasse and appoi nted John.
Jaeger nediator. The parties failed to reach an agreenent during
t he nedi ati on session on July 24.

On August 23, the University sent an inpasse settlenent proposa
to ONA.  The University proposed two substantive agreenent
alternatives: a two-year agreenent and a one-year agreemnent.

The University's third alternative stated unless ratification of
an agreenent occurred by Septenber 25, 1996, the University would
revert back to its pre-March 28 proposals, and that the natter
shoul d be forwarded to factfinding. '

The two substantive agreenment alternatives proposed reductions in
overtine pay rates for nurses at UCLA. The charge al |l eges that
the parties had not previously discussed the subject of overtine
at UCLA. The charge further alleges that the University's new
proposal s are regressive and nade in bad faith w thout any
genui ne attenpts to reach agreenent.

~Unl ess otherwi se stated, all dates refer to 1995.
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As an initial matter, the charge presents facts regarding the
University's conduct follow ng the declaration of inpasse. The
California Court of Apﬁeal expl ained, "the failure to nmeet and
negotiate in good faith, and the failure to participate in good
farth in the statutory inpasse procedure, are nmade separate

unl awful practices . . . ." Mreno Val ley Unified School
District v. Public Enploynent Relations Board (1983) 142

Cal . Abp. 3d 191.? For conduct occurring during and prior to the
exhaustion of the statutory inpasse procedure, only HEERA §
3571(e) can be at issue. Conduct within that time-frame cannot
al so be the basis for violations of HEERA § 3571(a), (b), and
(c). (See Moreno Valley Unified School District, supra.) For
this reason the charge fails To denonstrate a prina facie

viol ation of HEERA 8§ 3571(a), (b), and (c).

Thus, the appropriate inquiry is whether the University's conduct
viol ated HEERA § 3571 (e). However, even assumng the charge
properly alleged the University violated HEERA § 3571(e), the
charge fails to present facts establishing a prima facie
violation of that section.

The totality of conduct test is generally applied to determne
whet her an enpl oyer engaged in good faith bargaining. This test
examnes the entire course of negotiations to determ ne whet her
the enployer had the requisite subjective intention of reaching
an agreenent. (Pajaro Valley Unified School District (1978) PERB
Decision No. 51). Athough the totality of conduct test is
“general ly applied, sonme conduct is considered to be a "per se"
violation wthout a determnation of the enployer's subjective
‘intent.? As the conduct alleged in the charge does not fall into
one of the per se categories, the totality of conduct test wll

appl y.

The facts of this case, fail to denonstrate under the totality of
conduct test that the University | acked the subjective intent to
reach an agreenent. The charge's only allegation of bad faith

bargaining is that the University proposed an inpasse settl| enent

*The per se categories include: (1) an outright refusal to
bargain; (2) refusal to provide informati on necessary and
relevant to the enpl oyee organi zation's duty to represent
bargai ning unit enployees; (3) insistence to inpasse on a
nonmandat ory subj ect of bargaining; (4) bypassing the enpl oyee
organi zation's negotiators; and 35) | npl enent ation of a
uni | ateral change in working conditions wthout notice and an
opportunity to bargain. South Bay Union School District (1990)
PERB Deci sion No. 815, citatjions omtted.
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al ternative proposal on August 23, which ONA found unaccept abl e.
Al though an enpl oyer nust negotiate with a sincere intent to
reach an agreenent, there is not a requirenent that the parties
actually reach an agreenent. (San Ysidro School District (1980)
PERB Deci si on No. 134.)

The charge alleges the University's alternative proposal s _
I ncl uded reductions in overtinme pay rates for nurses at UCLA, and
I ndi cates that the subject of overtinme pay rates for nurses at
UCLA was "entirely new, " and never been previously discussed by
the parties. In contrast to the charge's allegation, the Au?ust
23 letter indicates that the parties' chief negotiators, Gayle
Q eszki ewi cz and Kent Buchhol z, had previously di scussed these
proposal s on the tel ephone. However, even accepting the charge's
allegations as true, ny research failed to reveal support for the
roposition that new proposals are indicia of bad faith
ar gai ni ng.

The charge al so contends the University engaged in bad faith
bar gai ni ng because its proposals were regressive. Al though
regressive bargaining is considered a factor indicative of bad
farth bargaining this charge does not factually support the
allegation that the proposals were regressive.

It is noteworthy that the Uhiversitg's proposal s are.packa%e
proposal s covering 40 articles in the agreenent, because the
charge only al |l eges one aspect of the proposals is regressive,
namely, the overtinme rates for nurses at UCLA. By singling out
only one aspect of the package proposals, the charge fails to
address that other aspects of the proposals were clearly not
regressive. For exanple, Alternative 1 of the August 23 proposa
Indicates on-call rates will only be increnmentally reduced to a
flat rate, whereas the March 28 ﬁr0ﬁosal provi ded an i nmedi ate
flat rate. In addition, although the charge characterizes the
proposal s as containing "significant concessionary demands" of
CNA, Alternative 1 contains a 2-year duration term which is a
termthe University included at the suggestion of CNA '

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Anended Charge,
contain all the facts and al | egati ons you w sh to nmake, and

be signed under penalty of perjury by the charging party. The
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anmended charge nust be served on the respondent and the original
proof of service nust be filed wwth PERB. |If | do not recelve an
anmended charge or w thdrawal fromyou before Decenber 15. 1995. |
shal | dismss gour charge. |f you have any questions, please
call ne at (213) 736-7508.

Si ncerely,

Tammy L. Sansel
Board Agent



