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Before Duncan, Chairman; Shek and McKeag, Members. 

DECISION 

DUNCAN, Chairman: Kerry Jean Nickols and the additional charging parties listed in 

the above caption (Charging Parties) and UPTE, CWA LOCAL 9119 (UPTE) jointly request 

that the Public Employment Relations Board's (PERB or Board) decision in UPTE. CWA 

Local 9119 (Nickols. et al.) (2006) PERB Decision No. 1817-H, be vacated in view of a 

settlement agreement reached by the parties. 

PROCEDURAL HISTORY 

In their unfair practice charges, the Charging Parties alleged that UPTE violated the 

Higher Education Employer-Employee Relations Act (HEERA)1 when it committed the 

following unlawful acts: (1) UPTE unlawfully collected agency fees prior to providing a 

Hudson2 notice to nonmembers; (2) UPTE unlawfully benefited from an "interest free loan" 

during the time between the collection of the fees and the refund of the challenged fees; (3) the 

HEERA is codified at Government Code section 3560, et seq. 

2Chicago Teachers Union. Local 1 v. Hudson (1986) 475 U.S. 292 [121 LRRM 2793] 
(Hudson). 
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retention of these wrongfully retained fees constituted forced speech in violation of the First 

Amendment; and (4) the Hudson notice provided by UPTE was defective. 

The Board agent determined that the Charging Parties stated a prima facie case for the 

first three allegations listed above, but failed to state a prima facie case for the allegation 

regarding a defective Hudson notice. Accordingly, the Board agent issued a partial dismissal 

for the fourth allegation, and Charging Parties appealed. On appeal, the Board affirmed the 

Board agent's partial dismissal. The Charging Parties filed a request for reconsideration. 

After the Board's decision, but prior to the Board's response to the request for 

reconsideration, the parties reached a global settlement agreement. As part of the agreement, 

the parties agreed to (1) file a joint motion with PERB to vacate its decision in the instant case 

(Joint Motion);3 (2) dismiss the pending motion for reconsideration in the decision as moot; 

and (3) withdraw any complaints issued on behalf of any of the Charging Parties in the case. 

DISCUSSION 

In the Joint Motion, the parties argue that PERB generally allows a charging party to 

withdraw an underlying charge. The parties then argue that the Joint Motion is an attempt to 

withdraw "all of their charges at whatever stage the charge is, i.e., complaint issued, Board 

decision rendered,. . ." The parties cite ABC Unified School District (1991) PERB Decision 

No. 83lb (ABC Unified) as authority for the motion to vacate. However, ABC Unified held 

that PERB has the discretion to allow the withdrawal of a charge and to vacate a "proposed"-
decision and neither withdrawing a charge nor vacating a proposed decision are the issue 

before PERB in the instant case. PERB has often vacated proposed decisions when the parties 

3In addition to the instant case, the Joint Motion was also filed for UPTE. CWA 
Local 9119 (Hawley, et al) (2006) PERB Decision No. 1818-H, UPTE. CWA Local 9119 
(Jimenez-Newby) (2006) PERB Decision No. 1819-H, UPTE. CWA Local 9119 (Yaron) 
(2006) PERB Decision No. 1820-H and UPTE. CWA Local 9119 (Ball) (2006) PERB 
Decision No. 1821-H, which involve the same subject matter, same respondent and similarly 
situated charging parties. 
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have reached settlement and where PERB determined that granting the motion would 

effectuate the purposes of the governing statute. (Trustees of the California State 

University/State Employees Trade Council (2003) PERB Decision No. 1514-H.) These 

situations arise before the Board has issued its own decision. In the instant case, the Board 

must determine whether or not to extend this approach to the decisions of the Board itself. 

PERB has rarely vacated its own decisions. One instance where the Board vacated its 

decision involved an agreement by the parties. In California State University/California 

Faculty Association (1987) PERB Decision No. 621a-H (CSU/CFA), the Board vacated an 

underlying decision (PERB Decision No. 621-H) which reversed a Board agent's dismissal. 

The charge involved an allegation by the California State University (CSU) against the 

California Faculty Association (CFA) that CFA engaged in an unfair practice by attempting to 

bypass CSU negotiators and deal directly with the Board of Trustees during the negotiations 

for a new contract. The charge was dismissed by the Board agent and the dismissal was 

reversed by the Board and remanded to the PERB General Counsel's Office for a complaint to 

issue. CFA filed a motion for reconsideration and thereafter the parties reached agreement on 

a new collective bargaining agreement (CBA) and then made a joint request of PERB that 

PERB Decision No. 621-H be vacated and the unfair practice charge dismissed. The Board 

determined that "it is in the interest of the parties and is consistent with the purposes of 

[HEERA]" to grant the motion to vacate and dismiss the charge. It is important to note that the 

Board's decision to vacate in that case was not based on settlement of the unfair practice 

charge at issue in the case, but on the basis of the parties reaching agreement on a new CBA. 

One other instance where the Board vacated its decision was in Office of the Santa 

Clara County Superintendent Of Schools (1982) PERB Decision No. 233a (Santa Clara), 

where the Board vacated its decision in PERB Decision No. 233, based on a joint request from 
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both parties subsequent to a settlement agreement related to the issues before PERB. 

Significantly, the settlement was reached on December 11, 1980, nearly two years before 

PERB's August 12, 1982, issuance of PERB Decision No. 233. As part of their December 

1980 settlement the parties agreed to withdraw the cases before PERB and while the union 

requested a withdrawal of its case, the county inadvertently failed to request withdrawal of its 

exceptions. When PERB issued a decision based on the county's exceptions, it had no 

knowledge of the part of the parties' prior settlement agreement which required the county to 

withdraw its exceptions. The county filed a motion for reconsideration based on the terms of 

the settlement agreement. The Board ordered dismissal of the charges and vacated its decision. 

In reaching this decision, PERB held that vacating the Board decision and allowing the 

withdrawal of the cases was consistent with the Board's "policy to favor voluntary settlement 

of disputes." The Board's decision also referenced the substantial lapse of time between the 

settlement and the issuance of PERB Decision No. 233. 

In neither CSU/CFA nor Santa Clara did the Board grant the joint motion to vacate 

based solely on a settlement agreement after the Board already issued a decision and we 

decline to do so in the instant case. To date, vacating a decision of the Board itself has only 

occurred in unique circumstances and the parties in the instant case have cited no 

circumstances other than their own agreement as a basis for the Board to vacate. 

While PERB has a policy of favoring voluntary settlement of disputes (Santa Clara), the 

Board finds that settlement at the earliest level possible will be encouraged by denying motions 

to vacate, except under unique or extraordinary circumstances, even when the parties to a 

settlement agree otherwise. Based on the absence of unique circumstances in the Joint Motion, 

the motion to vacate the Board's decision in this case is denied. 



Motion for Reconsideration 

As part of the Joint Motion, the parties request that the Board "dismiss the pending 

requests for reconsideration as moot."4 The Board views the joint request for a dismissal of the 

pending requests for reconsideration5 in this case as a request for withdrawal of the motion for 

reconsideration filed by the moving party. As the request in the Joint Motion is based 

primarily on the settlement agreement reached by the parties, the Board finds that withdrawal 

is in the interests of the parties and is consistent with the purposes of HEERA. 

PERB Regulation 32410(a) pertains to requests for reconsideration, however, based on 

our determination that the motion is withdrawn, the Board need not determine whether or not 

the requirements of this regulation for reconsidering a decision have been met. 

An August 24, 2006, request for withdrawal with prejudice of all pending charges and 
complaints was also filed by the Charging Parties. The pending charges and complaints will be 
addressed administratively by the General Counsel's Office. 

5As referenced in footnote 3 above, motions for reconsideration were similarly filed for 
PERB Decision Nos. 1818-H, 1819-H, 1820-H and 1821-H, and the request for withdrawal 
also extends to those cases. 

6PERB regulations are codified at California Code of Regulations, title 8, 
section 31001, et seq. PERB Regulation 32410(a) provides, in pertinent part, that: 

Any party to a decision of the Board itself may, because of 
extraordinary circumstances, file a request to reconsider the 
decision within 20 days following the date of service of the 
decision. . . . The grounds for requesting reconsideration are 
limited to claims that: (1) the decision of the Board itself 
contains prejudicial errors of fact, or (2) the party has newly 
discovered evidence which was not previously available and 
could not have been discovered with the exercise of reasonable 
diligence. A request for reconsideration based upon the discovery 
of new evidence must be supported by a declaration under the 
penalty of perjury which establishes that the evidence: (1) was 
not previously available; (2) could not have been discovered prior 
to the hearing with the exercise of reasonable diligence; (3) was 
submitted within a reasonable time of its discovery; (4) is 
relevant to the issues sought to be reconsidered; and (5) impacts 
or alters the decision of the previously decided case. 
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ORDER 

The Public Employment Relations Board denies the joint motion to vacate UPTE, 

CWA Local 9119 (Nickols. et al) (2006) PERB Decision No. 1817-H and grants the request 

for withdrawal of the motion for reconsideration as moot. 

Members Shek and McKeag joined in this Decision. 
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