
STATE OF CALIFORNIA 
DECISION OF THE 

PUBLIC EMPLOYMENT RELATIONS BOARD 

DR. CHUNI LAL KABOO, 

Charging Party, Case No. SF-CO-779-E 

V . PERB Decision No. 2322 

August 1, 2013SERVICE EMPLOYEES INTERNATIONAL 
UNION, LOCAL 1021, 

Respondent. 

Appearances: Dr. Chuni Lal Kaboo, on his own behalf; Weinberg, Roger & Rosenfeld by 
Kerianne R. Steele, Attorney, for Service Employees International Union, Local 1021. 

Before Winslow, Huguenin and Banks, Members. 

DECISION' 

WINSLOW, Member: This case is before the Public Employment Relations Board 

(PERB or Board) on an appeal by Dr. Chuni Lal Kaboo (Kaboo) from a Board agent's 

dismissal (attached) of an unfair practice charge alleging that Service Employees International 

Union, Local 1021 (SEIU) breached the duty of fair representation under the Educational 

Employment Relations Act (EERA) by not filing a grievance to contest Kaboo's termination 

from employment with the Oakland Unified School District (District). 

The Office of the General Counsel dismissed the charge after finding that the 

memorandum of understanding (MOU) between SEIU and the District provided no grievance 

PERB Regulation 32320(d), provides in pertinent part: "Effective July 1, 2013, a 
majority of the Board members issuing a decision or order pursuant to an appeal filed under 
section 32635 (Board Review of Dismissals) shall determine whether the decision or order, or 
any part thereof, shall be designated as precedential." Having met none of the criteria 
enumerated in the regulation, the decision herein has not been designated as precedential. 
(PERB Regs. are codified at Cal. Code of Regs., tit. 8, $ 31001 et seq.) 

EERA is codified at Government Code section 3540 et seq. 



or arbitration procedure. Thus, there was no contractual mechanism for SEIU to invoke to 

challenge Kaboo's termination. To the extent Kaboo's charge could be read to allege that 

SEIU violated the duty of fair representation by failing to pursue some other extra-contractual 

remedy, such as a hearing before the District's governing board, the Office of the General 

Counsel concluded that Kaboo failed to state a prima facie case, as the duty of fair 

representation does not require an exclusive representative to pursue extra-contractual 

remedies on behalf of bargaining unit members. 

The Board has reviewed the dismissal and the record in light of Kaboo's appeal and the 

relevant law. Based on this review, we find the dismissal and warning letters to be well-

reasoned, adequately supported by the record, and in accordance with applicable law. 

Accordingly, the Board adopts the dismissal and warning letters as the decision of the Board 

itself, supplemented by the discussion below. 

DISCUSSION 

Pursuant to PERB Regulation 32635(a), an appeal from dismissal must, as stated in 

part: 

(1) State the specific issues of procedure, fact, law or 
rationale to which the appeal is taken; 

2) Identify the page or part of the dismissal to which each 
appeal is taken; 

(3) State the grounds for each issue stated. 

Thus, an appeal must sufficiently place the Board and the respondent "on notice of the 

issues raised on appeal" in order to comply with PERB Regulation 32635(a). (State Employees 

Trades Council United (Ventura, et al.) (2009) PERB Decision No. 2069-H.) An appeal that 

merely reiterates facts alleged in the unfair practice charge does not comply with PERB 

PERB Regulations are codified at California Code of Regulations, title 8, 
section 31001 et seq. 
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Regulation 32635(a). (United Teachers of Los Angeles (Pratt) (2009) PERB Order 

No. Ad-381; Contra Costa County Health Services Department (2005) PERB Decision 

No. 1752-M.) 

The appeal in this case primarily consists of a restatement of assertions that Kaboo was 

unfairly terminated by the District and a complaint that SEIU has not taken further steps to 

"pursue my rights for the just cause and for inspection of personnel files." As the General 

Counsel correctly noted, SEIU has no obligation to pursue remedies that lie outside the 

contractual grievance process. (Service Employees International Union Local 1021 (Harris) 

(2012) PERB Decision No. 2275; SEIU Local 1000 (George) (2008) PERB Decision 

No. 1984-S.) 

Additionally, Kaboo failed to allege how SEIU's alleged failure to assist him in 

obtaining his personnel files is "without a rational basis or devoid of honest judgment." (Reed 

District Teachers Association, CTA/NEA (Reyes) (1983) PERB Decision No. 332.) This is 

especially so where there is no allegation that Kaboo was unable to access his personnel files 

through his own efforts. 

The appeal fails to identify specific issues of procedure, fact, law or rationale to which 

Kaboo's appeal is taken. For these reasons, the dismissal is upheld. 

SEIU's position statement asserts that the MOU between it and the District contains 
no grievance or arbitration procedure and it attached a copy of the MOU. However, that MOU 
expired on June 30, 2012, three months before the events alleged in this charge. SEIU 
provided no evidence regarding the status of the expired MOU. We nevertheless rely on its 
representation in its verified response to the unfair practice charge that there was no grievance 
or arbitration procedure available to contest Kaboo's termination. 

Education Code section 44031 entitles school district employees access to their 
personnel files. 
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ORDER 

The unfair practice charge in Case No. LA-CO-1535-E is hereby DISMISSED 

WITHOUT LEAVE TO AMEND. 

Members Huguenin and Banks joined in this Decision. 
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor 

PUBLIC EMPLOYMENT RELATIONS BOARD 
San Francisco Regional Office 
1330 Broadway, Suite 1532 
Oakland, CA 94612-2514 
Telephone: 510-622-1025 
Fax: (510) 622-1027PER-B 

February 4, 2013 

Dr. Chuni Lal Kaboo 

Re: Dr. Chuni Lal Kaboo v. Service Employees International Union Local 1021 
Unfair Practice Charge No. SF-CO-779-E 
DISMISSAL LETTER 

Dear Dr. Kaboo: 

The above-referenced unfair practice charge was filed with the Public Employment Relations 
Board (PERB or Board) on October 31, 2012. Dr. Chuni Lal Kaboo (Charging Party) alleges 
that the Service Employees International Union Local 1021 (SEIU or Respondent) violated the 
Educational Employment Relations Act (EERA or Act)." 

Charging Party was informed in the attached Warning Letter dated January 11, 2013, that the 
above-referenced charge did not state a prima facie case. You were advised that, if there were 
any factual inaccuracies or additional facts that would correct the deficiencies explained in that 
letter, you should amend the charge. You were further advised that, unless you amended the 
charge to state a prima facie case or withdrew it on or before January 18, 2013, the charge 
would be dismissed. 

On January 17, 2013, Charging Party filed a First Amended Charge. Concurrent with this 
filing, Charging Party verbally requested an "extension of time" to submit additional 
documents in the above-referenced unfair practice charge. On that date, the undersigned Board 
Agent granted Charging Party's request for additional time to file additional documents in 
support of charge. 

Charging Party timely filed additional documents with PERB on January 24, 2013, January 25, 
2013, and January 31, 2013. 

First Amended Charge and Additional Filings 

As a preliminary matter, it should be noted that the January 17, 2013 First Amended Charge, as 
well as the January 24, 2013, January 25, 2013, and January 31, 2013 additional filings were 

EERA is codified at Government Code section 3540 et seq. PERB regulations are 
codified at California Code of Regulations, title 8, section 31001 et seq. The text of the EERA 
and PERB Regulations may be found at www.perb.ca.gov. 

www.perb.ca.gov
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not served on Respondent by Charging Party. PERB Regulation 32615(c) requires that an 
unfair practice charge be served on the respondent and proof of service be provided to PERB in 
accordance with PERB Regulation 32140. Charging Party was informed of this requirement in 
the January 11, 2013 Warning Letter. 

However, as noted by Respondent in its February 1, 2013 response to the First Amended 
Charge, Respondent has been provided with copies of all additional filings submitted by 
Charging Party. Under these circumstances, there is no prejudice to Respondent in considering 
the First Amended Charge and additional filings. (Monterey County Office of Education 
(1991) PERB Decision No. 913.) For this reason, and because PERB Regulation 32620 
empowers the Board Agent to make inquiries to determine whether the charge is sufficient to 
state a prima facie case, the First Amended Charge and subsequent additional filings are herein 
considered. Undisputed assertions made by Respondent are also considered. (Service 
Employees International Union #790 (Adza) (2004) PERB Decision No. 1632-M.) 

Facts Alleged by Charging Party 

On April 11, 2012, Charging Party was hired by the Oakland Unified School District (District) 
as a substitute instructional assistant for special education. This position is within the 
substitute paraprofessional and white collar employee classified bargaining unit represented by 
SEIU. 

Under the District's Administrative Regulation 4121, substitute instructional assistants are 
employed on a day-to-day, on-call basis. These employees may be terminated at the discretion 
of the District. 

On October 8, 2012, Charging Party received a notice of termination from the District. 
Charging Party alleges that he was never given copies of any complaints against him. The 
District's decision was apparently based on the requests by four of its schools that Charging 
Party not be included in the system used to assign work for day-to-day substitutes. 

Respondent states that on October 16, 2012, Charging Party contacted SEIU Field 
Representative Ronda Goldsby regarding his dismissal. Goldsby sent an e-mail message to 
Lynnette Calvin in the District's Human Resources office. Calvin responded that several 
schools had "blocked" Charging Party, and this had resulted in the District "block[ing]" him. 
Goldsby forwarded this response to SEIU Field Representative Timothy West, who then made 
an inquiry to Victor Ward, District Employee Performance Specialist. On October 17, 2012, 
Ward responded that Charging Party had "alienated many people." 

Charging Party does provide several "rebuttals" addressed to the District 
Superintendent which describe disputes between himself and the District. 
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On or about October 24, 2012,' Charging Party met with Goldsby and West. During this 
meeting, Charging Party states that he was "informed directly and in plain terms that [the 
District] was not taking [him] back." Charging Party requested that SEIU support him in his 
"reinstatement" with the District, but the SEIU representatives asserted that this was "not 
possible." 

Respondent states that during this meeting, Goldsby and West relayed to Charging Party what 
District representatives had informed them, that several school sites had "blocked" him. 
Goldsby and West further explained to Charging Party that because he was a day-to-day, on-
call substitute, SEIU was unable to obtain his reinstatement. 

Discussion 

As discussed in the January 11, 2013 Warning Letter, Charging Party has the burden to allege 
"sufficient facts from which it becomes apparent how or in what manner the exclusive 
representative's action or inaction was without a rational basis or devoid of honest judgment." 
(Reed District Teachers Association, CTA/NEA (Reyes) (1983) PERB Decision No. 332, p. 9 
quoting Rocklin Teachers Professional Association (Romero) (1980) PERB Decision No. 124; 
emphasis in original.) In cases involving grievance handling, PERB does not judge whether 
the union's assessment of a grievance was "correct," but only whether that judgment had a 
rational basis, or was reached based on arbitrary or discriminatory reasons. (California School 
Employees Association & its Chapter 168 (Gibson) (2010) PERB Decision No. 2128.) 

Here, the collective bargaining agreement between SEIU and the District for substitute 
paraprofessionals and white collar employees does not contain a grievance and arbitration 
procedure. The District agrees that disciplinary actions will not be arbitrary or capricious, and 
will "strive" to apply the guidelines of its Administrative Regulation 4218," but substitute 
employees may be dismissed at its discretion. 

Charging Party does not state what sort of hearing or other recourse he wanted SEIU to seek. 
As noted above, the agreement between SEIU and the District covering Charging Party's 
bargaining unit does not contain a grievance and arbitration procedure. Assuming Charging 
Party sought to have SEIU represent him in another forum, such as a hearing before the 
District Board, Respondent had no duty to do so. (SEIU Local 1000 (George) (2008) PERB 
Decision No. 1984-S.) 

Even supposing SEIU had a duty to represent Charging Party in some capacity, Charging 
Party has not alleged sufficient facts showing that SEIU's decision not to pursue his 
reinstatement to District employment was without a rational basis or devoid of honest 

Respondent states that this meeting took place on October 22, 2012. 

*Administrative Regulation 4218 contains the guidelines for finding sufficient cause to 
suspend or dismiss permanent employees. 
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judgment. (Reed District Teachers Association, CTA/NEA (Reyes), supra, PERB Decision 
No. 332.) To the contrary, it appears that SEIU concluded that the District's discretion to 
dismiss Charging Party from employment made success unlikely." A union is not required to 
process an employee's grievance if the chances for success are minimal. (United Teachers of 
Los Angeles (Collins) (1982) PERB Decision No. 258.) 

For the above reasons and those contained in the January 11, 2013 Warning Letter, Charging 
Party's allegations fail to state a prima facie case and are hereby dismissed. 

Right to Appeal 

Pursuant to PERB Regulations, Charging Party may obtain a review of this dismissal of the 
charge by filing an appeal to the Board itself within twenty (20) calendar days after service of 
this dismissal. (Cal. Code Regs., tit. 8, $ 32635, subd. (a).) Any document filed with the 
Board must contain the case name and number, and the original and five (5) copies of all 
documents must be provided to the Board. 

A document is considered "filed" when actually received during a regular PERB business day. 
(Cal. Code Regs., tit. 8, $$ 32135, subd. (a) and 32130; see also Gov. Code, $ 11020, subd. 
(a).) A document is also considered "filed" when received by facsimile transmission before 
the close of business together with a Facsimile Transmission Cover Sheet which meets the 
requirements of PERB Regulation 32135(d), provided the filing party also places the original, 
together with the required number of copies and proof of service, in the U.S. mail. (Cal. Code 
Regs., tit. 8, $ 32135, subds. (b), (c) and (d); see also Cal. Code Regs., tit. 8, $$ 32090 and 
32130.) 

The Board's address is: 

Public Employment Relations Board 
Attention: Appeals Assistant 

1031 18th Street 

Sacramento, CA 95811-4124 
(916) 322-8231 

FAX: (916) 327-7960 

If you file a timely appeal of the refusal to issue a complaint, any other party may file with the 
Board an original and five copies of a statement in opposition within twenty (20) calendar days 
following the date of service of the appeal. (Cal. Code Regs., tit. 8, $ 32635, subd. (b).) 

'It should be emphasized that the burden is on charging party to show how an 
exclusive representative abused its discretion, and not on the exclusive representative to show 
how it properly exercised its discretion. (Service Employees International Union, Local 102] 
(Schmidt) (2009) PERB Decision No. 2080-M.) 
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Service 

All documents authorized to be filed herein must also be "served" upon all parties to the 
proceeding, and a "proof of service" must accompany each copy of a document served upon a 
party or filed with the Board itself. (See Cal. Code Regs., tit. 8, $ 32140 for the required 
contents.) The document will be considered properly "served" when personally delivered or 
deposited in the mail or deposited with a delivery service and properly addressed. A document 
may also be concurrently served via facsimile transmission on all parties to the proceeding. 
(Cal. Code Regs., tit. 8, $ 32135, subd. (c).) 

Extension of Time 

A request for an extension of time, in which to file a document with the Board itself, must be 
in writing and filed with the Board at the previously noted address. A request for an extension 
must be filed at least three (3) calendar days before the expiration of the time required for 
filing the document. The request must indicate good cause for and, if known, the position of 
each other party regarding the extension, and shall be accompanied by proof of service of the 
request upon each party. (Cal. Code Regs., tit. 8, $ 32132.) 

Final Date 

If no appeal is filed within the specified time limits, the dismissal will become final when the 
time limits have expired. 

Sincerely, 

M. SUZANNE MURPHY 
General Counsel 

By 
Daniel Trump 
Regional Attorney 

Attachment 

cc: Kerianne R. Steele, Attorney 





EDMUND G. BROWN JR., GovernorSTATE OF CALIFORNIA 

PUBLIC EMPLOYMENT RELATIONS BOARD 
San Francisco Regional Office 
1330 Broadway, Suite 1532 
Oakland, CA 94612-2514 
Telephone; $10-622-1025 
Fax: (510) 622-1027 

January 11, 2013 

Dr. Chuni Lal Kaboo 

Re : Dr. Chuni Lal Kaboo v. SEIU Local 1021 
Unfair Practice Charge No. SF-CO-779-E 
WARNING LETTER 

Dear Dr. Kaboo: 

The above-referenced unfair practice charge was filed with the Public Employment Relations 
Board (PERB or Board) on October 31, 2012. Dr. Chuni Lal Kaboo (Charging Party) alleges 
that the SEIU Local 1021 (SEIU or Respondent) violated the Educational Employment 
Relations Act (EERA or Act)." 

Facts Alleged 

Charging Party was formerly employed by the Oakland Unified School District (District) in a 
bargaining unit represented by SEIU. On October 8, 2012, Charging Party received a notice of 
termination from the District. Charging Party alleges that he was never given copies of any 
complaints against him. On October 24, 2012, Charging Party met with two representatives of 
SEIU. During this meeting, Charging Party states that he was "informed directly and in plain 
terms that [the District] was not taking [him] back." Charging Party requested that SEIU 
support him in his "reinstatement" with the District, but SEIU representatives asserted that this 
was "not possible." 

Charging Party's Burden 

PERB Regulation 32615(a)(5) requires, inter alia, that an unfair practice charge include a 
"clear and concise statement of the facts and conduct alleged to constitute an unfair practice." 
Charging Party should allege the "who, what, when, where and how" of an unfair practice. 
(State of California (Department of Food and Agriculture) (1994) PERB Decision No. 1071-S, 
citing United Teachers-Los Angeles (Ragsdale) (1992) PERB Decision No. 944.) Mere legal 
conclusions are not sufficient to state a prima facie case. (Ibid.; Charter Oak Unified School 
District (1991) PERB Decision No. 873.) 

EERA is codified at Government Code section 3540 et seq. PERB regulations are 
codified at California Code of Regulations, title 8, section 31001 et seq. The text of the EERA 
and PERB Regulations may be found at www.perb.ca.gov. 

www.perb.ca.gov
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The Exclusive Representative's Duty of Fair Representation 

Although no theory of a violation appears in the charge, it is herein assumed that Charging 
Party has alleged that SEIU denied Charging Party the right to fair representation guaranteed 
by EERA section 3544.9 and thereby violated section 3543.6(b). (Los Angeles County 
Education Association, CTA/NEA (Burton) (1999) PERB Decision No. 1358 [where a charging 
party fails to allege that any section of the Act has been violated, the Board Agent may 
determine under what section the charge should be analyzed].) 

The duty of fair representation imposed on the exclusive representative extends to grievance 
handling. (Fremont Unified District Teachers Association, CTA/NEA (King) (1980) PERB 
Decision No. 125; United Teachers of Los Angeles (Collins) (1982) PERB Decision No. 258.) 
In order to state a prima facie violation of this section of EERA, Charging Party must show 
that the Respondent's conduct was arbitrary, discriminatory, or in bad faith. In United 
Teachers of Los Angeles (Collins), the Public Employment Relations Board stated: 

Absent bad faith, discrimination, or arbitrary conduct, mere 
negligence or poor judgment in handling a grievance does not 
constitute a breach of the union's duty. [Citations omitted.] 

A union may exercise its discretion to determine how far to 
pursue a grievance in the employee's behalf as long as it does not 
arbitrarily ignore a meritorious grievance or process a grievance 
in a perfunctory fashion. A union is also not required to process 
an employee's grievance if the chances for success are minimal. 
[Citations omitted.] 

In order to state a prima facie case of arbitrary conduct violating the duty of fair representation, 
a Charging Party: 

must at a minimum include an assertion of sufficient facts from 
which it becomes apparent how or in what manner the exclusive 
representative's action or inaction was without a rational basis or 
devoid of honest judgment. 

(Reed District Teachers Association, CTA/NEA (Reyes) (1983) PERB Decision No. 332, p. 9, 
quoting Rocklin Teachers Professional Association (Romero) (1980) PERB Decision No. 124; 
emphasis in original.) 

With regard to when "mere negligence" might constitute arbitrary conduct, the Board observed 
in Coalition of University Employees (Buxton) (2003) PERB Decision No. 1517-H that, under 
federal precedent, a union's negligence breaches the duty of fair representation "to cases in 
which the individual interest at stake is strong and the union's failure to perform a ministerial 
act completely extinguishes the employee's right to pursue his claim." (Quoting Dutrisac v. 
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Caterpillar Tractor Co. (9th Cir. 1983) 749 F.2d 1270, at p. 1274; see also Robesky v. Quantas 
Empire Airways, Lid. (9th Cir. 1978) 573 F.2d 1082.) 

In the instant case, Charging Party has not provided sufficient facts to show that SEIU's failure 
to seek his reinstatement with the District was without a rational basis or devoid of honest 
judgment. It appears that Charging Party sought representation from SEIU in some form 
during the October 24, 2012 meeting and was informed that representation would not be 
provided. PERB does not judge whether the union's assessment of a grievance was "correct," 
but only whether that judgment had a rational basis, or was reached based on arbitrary or 
discriminatory reasons. (California School Employees Association & its Chapter 168 (Gibson) 
(2010) PERB Decision No. 2128.) 

For these reasons the charge, as presently written, does not state a prima facie case." If there 
are any factual inaccuracies in this letter or additional facts that would correct the deficiencies 
explained above, Charging Party may amend the charge. The amended charge should be 
prepared on a standard PERB unfair practice charge form, clearly labeled First Amended 
Charge, contain all the facts and allegations you wish to make, and be signed under penalty of 
perjury by an authorized agent of Charging Party. The amended charge must have the case 
number written on the top right hand corner of the charge form. The amended charge must be 
served on the Respondent's representative and the original proof of service must be filed with 
PERB. If an amended charge or withdrawal is not filed on or before January 18, 2013, PERB 
will dismiss your charge. If you have any questions, please call me at the above telephone 
number. 

Sincerely, 

Daniel Trump 
Regional Attorney 

DT 

In Eastside Union School District (1984) PERB Decision No. 466, the Board 
explained that a prima facie case is established where the Board agent is able to make "a 
determination that the facts as alleged in the charge state a legal cause of action and that the 
charging party is capable of providing admissible evidence in support of the allegations. 
Consequently, where the investigation results in receipt of conflicting allegations of fact or 
contrary theories of law, fair proceedings, if not due process, demand that a complaint be 
issued and the matter be sent to formal hearing." (Ibid.) 

A document is "filed" on the date the document is actually received by PERB, 
including if transmitted via facsimile. (PERB Regulation 32135.) 


