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DECISION 

MARTINEZ, Chair: This case is before the Public Employment Relations Board (PERB 

or Board) on appeal by Service Employees International Union, Local 721 (SEIU) from the 

dismissal by the Office of the General Counsel of its unfair practice charge. The charge alleged 

that the Los Angeles County Superior Court (Court) violated the Trial Court Employment 

Protection and Governance Act (Trial Court Act) by failing to provide notice and opportunity to 

bargain over the effects of the decision to reorganize its courthouses; and (2) bypassing the 

exclusive representative. The Office of the General Counsel dismissed the charge for failure to 

state a prima facie case. The Board has reviewed the record in its entirety. Based on our 

review, we affirm the dismissal for the reasons below. 

PERB Regulation 32320, subdivision (d), provides in pertinent part: "Effective July 1, 
2013, a majority of the Board members issuing a decision or order pursuant to an appeal filed 
under Section 32635 [Board Review of Dismissals] shall determine whether the decision or 
order, or any part thereof, shall be designated as precedential." Having met none of the criteria 
enumerated in the regulation, the decision herein has not been designated as precedential. 
(PERB Regs. are codified at Cal. Code Regs., tit. 8, sec. 31001 et seq.) 

The Trial Court Act is codified at Government Code section 71600 et seq. Unless 
otherwise noted, all statutory references are to the Government Code. 



PROCEDURAL HISTORY 

SEIU filed the unfair practice charge on November 21, 2012, which the Court responded 

to by filing a position statement on February 14, 2013. On March 18, 2013, the Office of the 

General Counsel issued a warning letter to SEIU stating that the charge as written did not state a 

prima facie case. SEIU was informed that if it did not amend or withdraw the charge by April 2, 

2013, the charge would be dismissed. 

SEIU was granted an extension of time by which to file an amended charge to April 17, 

2013. On April 17, 2013, SEIU was granted an additional extension of time to April 23, 2013. 

On April 23, 2013, SEIU informed PERB that it would not file an amended charge. On 

April 30, 2013, the unfair practice charge was dismissed. 

SEIU filed a timely appeal on June 5, 2013, and the Court filed a timely response on 

July 1, 2013. 

FACTUAL BACKGROUND' 

On November 13, 2012, the Court's Executive Committee approved a Court 

reorganization plan." Upon leaving the meeting, Court counsel telephoned Corrine Mposi 

The factual background is drawn from SEIU's charge allegations and undisputed facts 
supplied by the Court during the charge investigation. (Service Employees International Union 
#790 (Adza) (2004) PERB Decision No. 1632-M.) Each side has sworn to the veracity of its 
factual allegations under penalty of perjury in conformity with PERB's regulations. 

*By way of a statewide overview, since fiscal year 2008-2009, the judicial branch 
in California has experienced a $1.1 billion reduction in permanent funding. Prior to the 
2012-2013 fiscal year, the judicial branch redirected a one-time funding toward court operations 
in order to mitigate the impact of the permanent funding reductions. 

At the local level, the Court covered its share of the budget cuts through planned 
reductions in court operating costs and use of its reserves. One hundred eighteen million dollars 
($118 million) in further cuts were necessary for the 2012-2013 fiscal year. Salary savings from 
layoffs in April 2010, a hiring freeze and reductions in services and supplies permanently 
reduced the Court's annual spending by $70 million. On February 12, 2012, the Court's 
Executive Committee approved a budget plan to address the balance including $30 million of 
staffing cuts to be implemented by June 30, 2012. The Court accomplished those cuts through 
eliminating positions, layoffs, reducing employees' classifications, "cascading" employees to 
part-time positions and transfers. 
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(Mposi), Regional Director, Superior Court Division, SEIU, to schedule a meeting with SEIU at 

the first available opportunity. Mposi and other SEIU representatives were not available to meet 

until November 15, 2012, at 9:00 a.m. 

On November 14, 2012, the Consumer Attorneys of California issued a press release 

regarding the planned courthouse closures. That same day, the Los Angeles Times posted a blog 

stating that the Los Angeles Superior Court would be closing 10 courthouses. On November 15, 

2012, articles in the Los Angeles Times and the Press Telegram reiterated the blog posting. 

On November 15, 2012, representatives of SEIU and the Court met at 9:00 a.m., as 

planned. SEIU was provided with a budget overview. According to the Court, Court 

representatives described the reorganization plan at the meeting as preliminary and explained 

that several committees of judges and administrators were working to further develop and 

"operationalize" the plan; and asserted that once a plan was developed and contained timeframes 

for implementation and the sequence of closures and staffing models, the Court would notify the 

labor unions. Court representatives distributed two documents at the meeting, one entitled 

"Courtroom Reorganization Information" and the other "Agenda for Union Meeting Regarding 

LASC 2013-2014 Budget Plan." The sign-up sheet refers to the meeting as "Budget Meeting 

with Unions" and includes the signature of Mposi and three other individuals who identified 

their "Work Unit/Location" affiliation as "SEIU 721." 

This document contains a chart listing the number of judicial officers, number of 
employees, filings, population served, number of law enforcement agencies, weapon screenings 
for 2011, the supervisorial district, the legislative district and the miles to new location for each 
of the courthouses. It also contains other charts documenting 2011-2012 fiscal year filings for 
the small claims hubs, the unlawful detainer hubs, the collection hubs, consolidations and 
limited civil. 

" The agenda describes the plan as conceptual and specifically states that the "operational 
details, timing and impact have not yet been determined." 



While the meeting was taking place, an e-mail message was sent to "Staff Users All" (all 

Court employees) on behalf of the Court's Presiding Judge Lee Smalley Edmon and the Court's 

Executive Officer John A. Clarke. The portion of the message provided to the Board agent by 

SEIU states: 

First, the Court will operate fewer courthouses, removing 
traditional court services from 10 courthouses: . . . 

Second, the Court will operate fewer multi-purpose courthouses 
and courtrooms, as the remaining courthouses and courtrooms will 
each specialize in a narrow range of case types. Hubbing certain 
case types at certain courthouses, and having courtrooms dedicated 
to only one type of matter, will become the norm. For instance, 
rather than handling small claims cases in 26 courthouses as 
currently done, we will end up handling them in perhaps only six 
courthouses. 

The impacts of these changes will dwarf anything that this court 
has seen. There is no way to maintain the current level of service 
to the public in the face of state-mandated reductions of nearly 
one-fifth of the Court's discretionary funding. We will no longer 
be able to be a neighborhood court providing a range of services 
across the county. Instead, litigants, attorneys, witnesses, law 
enforcement officers and others will find themselves traveling long 
distances to attend hearings. 

We will no longer be able to maintain the gains we once made in 
delay reduction, as we will lack the full operating courtrooms 
necessary to ensure that cases are resolved in a timely manner.[] 

The Court provided the entire e-mail message to PERB. Another portion of the message 

includes the following: 

"While actions our Court has already taken will balance our budget in 
the current fiscal year, next year's budget has a projected shortfall of 
between $56 million and $85 million. That shortfall will require us to 
begin soon to radically restructure court operations. The details of 
that restructuring are not yet clear. But their outlines are now visible 
and we want to share them with you today." 

[1 . . .90) 

"Thus the Court will need to implement all actions required to 
balance next year's budget by the end of the current fiscal year 
(June 30, 2013). In response to that projected shortfall, the 



Executive Committee on November 13, 2012, approved the 
following principles for consolidation of court operations: . . 

The details of implementing these principles and thus the ultimate 
impacts on the Court's staff and court users remain to be worked 
out. . . 

While there is considerable planning work still to be done, the 
outlines of the Court's operational reduction plans can be seen in 
each of the case types: . . ." 

(5 . . . 0 

"The outline above is necessarily incomplete. There are significant 
details yet to be determined. Rather than wait until those details 
are worked out and recognizing that we are far from ready to 
answer the questions that people have we wanted to notify you of 
the scale, magnitude and nature of the reduction before us. As 
court leadership continues to work on the plan with our judges, our 
staff, our justice system partners, the attorney community, and our 
employees' representatives, we will keep everyone apprised of 
progress toward these awful, but necessary, measures." 

As of the date SEIU filed its appeal of the dismissal in this case, the Court and SEIU 

were engaged in effects bargaining negotiations.' 

DISCUSSION 

Compliance with Requirements for Filing Appeal 

Pursuant to PERB Regulation 32635, subdivision (a), an appeal from dismissal must: 

(1) State the specific issues of procedure, fact, law or rationale to 
which the appeal is taken; 

(2) Identify the page or part of the dismissal to which each appeal 
is taken; 

(3) State the grounds for each issue stated. 

"Unless good cause is shown, a charging party may not present on appeal new charge 
allegations or new supporting evidence." (PERB Reg. 32635, subd. (b).) SEIU and the Court 
each informed PERB for the first time on appeal that the parties had commenced effects 
bargaining negotiations. This information updates our understanding of the factual 
circumstances surrounding the unfair practice charge. Because the information is new and 
undisputed, and both parties brought it to the Board's attention, we find good cause to allow it in 
as part of the record on appeal. 



To satisfy the requirements of PERB Regulation 32635, subdivision (a), the appeal 

must sufficiently place the Board and the respondent "on notice of the issues raised on appeal." 

(State Employees Trade Council United (Ventura, et al.) (2009) PERB Decision No. 2069-H 

(State Employees Trades Council); City & County of San Francisco (2009) PERB Decision 

No. 2075-M.) An appeal that does not reference the substance of the Board agent's dismissal 

fails to comply with PERB Regulation 32635, subdivision (a). (United Teachers of Los Angeles 

(Pratt) (2009) PERB Order No. Ad-381 (Pratt); Lodi Education Association (Huddock) (1995) 

PERB Decision No. 1124; United Teachers - Los Angeles (Glickberg) (1990) PERB Decision 

No. 846.) Likewise, an appeal that merely reiterates facts alleged in the unfair practice charge 

does not comply with PERB Regulation 32635, subdivision (a). (Pratt; State Employees Trades 

Council; Contra Costa County Health Services Department (2005) PERB Decision No. 1752-M; 

County of Solano (Human Resources Department) (2004) PERB Decision No. 1598-M.) 

In main part the appeal restates allegations in the charge and provides no adequate 

grounds for review. It fails to identify the specific issues of procedure, fact, law or rationale to 

which the appeal is taken, the page or part of the dismissal to which the appeal is taken, or the 

grounds for each issue. The only substantive reference to the dismissal is in a footnote, which 

finds the Board agent's statement that a union must demonstrate a valid request to bargain "quite 

puzzling." This statement does not sufficiently place the Board or the Court on notice of the 

issues on appeal. Thus, it is subject to dismissal on that basis. (City of Brea (2009) PERB 

Decision No. 2083-M.) 

The Prima Facie Case 

Even were we not to dismiss the appeal based on its procedural infirmities, we find no 

basis to reverse the dismissal. Regarding SEIU's allegations that the Court failed to provide 

notice and opportunity to bargain over the effects of the Court's decision to approve a 

reorganization plan, as the Board recently stated: 
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[Before implementing a non-negotiable decision, the parties must 
first negotiate over effects that have an impact on matters within 
the scope of bargaining. The duty to bargain effects arises "when a 
firm decision is made." Once a firm decision is made, an employer 
must provide the exclusive representative with notice and a 
reasonable opportunity to negotiate prior to taking action that 
affects matters within the scope of representation. Notice of an 
employer's decision to implement a non-negotiable decision must 
be given sufficiently in advance of implementation to allow the 
union a reasonable amount of time to decide whether to demand to 
negotiate any effects. 

(Trustees of the California State University (2012) PERB Decision No. 2287-H (Trustees), 

internal citations omitted.) 

The Board in Trustees relied on longstanding Board precedent in restating the above-

quoted principles, including Mt. Diablo Unified School District (1983) PERB Decision No. 373. 

As the Board stated, the duty to bargain arises when a firm decision is made. Only when a firm 

decision is made does an employer have the duty to provide the exclusive representative with 

notice and reasonable opportunity to bargain effects. Here, the Court's reorganization plan was 

still in the planning stages. Nonetheless, even if the Executive Committee's approval of the 

reorganization plan is considered a "firm decision" within the meaning of Board precedent, the 

Court contacted SEIU the very day the Executive Committee approved the reorganization plan 

to both inform the union of the reorganization plan and to schedule a meeting. The Court met 

with SEIU and other exclusive representatives two days later to discuss the conceptual 

framework for the plan. Although no specific actions had been decided upon, the Court 

correctly decided to open up dialogue with the exclusive representatives at this point in time. 

SEIU does not refute the Court's assertion that Court counsel gave Mposi notice of the 

Executive Committee's approval of the reorganization plan on November 13, 2012. Mposi's 

name appears on the sign-in list for the union meeting that occurred on November 15, 2012. 

Given the totality of the factual circumstances presented, SEIU's conclusivessertion that the 

Court failed to notify SEIU of its decision to approve the reorganization plan or provide SEIU 
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with the opportunity to bargain over effects is insufficient to support its prima facie pleading 

burden. 

On appeal, SEIU relies on International Association of Fire Fighters, Local 188, 

AFL-CIO v. Public Employment Relations Bd. (2011) 51 Cal.4 259 for the proposition that in a 

layoff the employer must provide an opportunity to bargain over implementation including the 

number of employees to be laid off, the timing of the layoffs, as well as the effects of the layoffs 

on workload and safety of the remaining employees. SEIU at least recognizes that layoffs are 

not the issue in this case, but misses the larger point that, at the time the Executive Committee 

approved the reorganization plan, there was no implementation proposal on the table. 

Nonetheless, the Court immediately notified SEIU and scheduled a meeting. 

Regarding the direct dealing aspect of the charge, SEIU alleges that the Court bypassed 

the exclusive representative when it sent an e-mail message to staff regarding the Court's 

reorganization plan. As the Office of the General Counsel explained on dismissing the charge, 

an employer may not communicate directly with employees to undermine or derogate the 

representative's exclusive authority to represent union members. (Muroc Unified School 

District (1978) PERB Decision No. 80.) Similarly, the employer violates the duty to bargain in 

good faith when it bypasses the exclusive representative to negotiate directly with employees 

over matters within the scope of representation. (Walnut Valley Unified School District (1981) 

PERB Decision No. 160.) However, once a policy has been established by lawful means, an 

employer has the right to take necessary actions, including consulting with employees, to 

implement the policy. (Ibid.) To establish that an employer has unlawfully bypassed the union, 

the charging party must demonstrate that the employer dealt directly with its employees (1) to 

create a new policy of general application, or (2) to obtain a waiver or modification of existing 

policies applicable to those employees. (Ibid.) PERB has held that an employer may 

communicate with employees about employment-related matters when they do not threaten 
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reprisal or force, or promise of a benefit. (Rio Hondo Community College District (1980) PERB 

Decision No. 128.) 

On appeal, SEIU does not state what part of the Office of the General Counsel's analysis 

with which it takes issue. Instead, SEIU argues that statements in the message "suggested that 

the employer has the sole authority to impose effects of a decision that impact 'negotiable terms 

and conditions of employment [and] are of the type which tend to interfere and coerce 

employees in the exercise of protected rights.'" Nothing in the alleged facts supports SEIU's 

argument. As stated in a portion of the same e-mail message not included by SEIU in the unfair 

practice charge: 

As court leadership continues to work on the plan with our judges, 
our staff, our justice system partners, the attorney community, and 
our employees' representatives, we will keep everyone apprised of 
progress toward these awful, but necessary, measures. 

That the Court's e-mail message included this quoted passage is not a disputed fact. This 

message does not suggest that the Court has been operating with the belief that it has sole 

authority to impose negotiable effects or that it may otherwise avoid its statutory obligations to 

the exclusive representatives as it moves forward with the reorganization plan. SEIU also 

argues that the facts here "closely mirror" the facts in California State University (1989) PERB 

Decision No. 777-H (CSU). CSU is not applicable to the facts alleged here. The employer 

communication to employees in CSU definitively declared that there would be a 4 percent 

increase in wages and that it would take effect January 1. There was no implication in that 

communication that the wage increase had to be negotiated with the exclusive representative. 

PERB therefore concluded that the employer communication interfered with the right to 

representation by denigrating the exclusive representative. In contrast here, the Court made it 

known that it would work with the exclusive representative as the effects of the reorganization 

were determined. 

In sum, the dismissal is affirmed for failure to state a prima facie case. 



ORDER 

The unfair practice charge in Case No. LA-CE-87-C is hereby DISMISSED WITHOUT 

LEAVE TO AMEND. 

Members Winslow and Banks joined in this Decision. 
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