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Employees International Union, Local 1021; Amador County Counsel by Gregory G. Gillott, 
Attorney, for County of Amador. 

Before Martinez, Chair; Winslow and Banks, Members. 

DECISION' 

BANKS, Member: This case is before the Public Employment Relations Board (PERB 

or Board) on appeal by the Service Employees International Union, Local 1021 (Local 1021), 

from the Office of the General Counsel's partial dismissal (attached) of an unfair practice 

charge. The charge, as amended, alleged that the County of Amador (County) violated the 

Meyers-Milias-Brown Act (MMBA) and PERB Regulations by accepting and processing 

decertification petitions filed by the Amador County Employees Association, dated June 26, 

2013 (June Petition) and October 1, 2013 (October Petition). The amended charge was 

partially dismissed on July 11, 2014, for failure to state a prima facie case with respect to the 

PERB Regulation 32320, subdivision (d), provides: "Effective July 1, 2013, a 
majority of the Board members issuing a decision or order pursuant to an appeal filed under 
Section 32635 [Board review of Dismissals] shall determine whether the decision or order, or 
any part thereof, shall be designated as precedential." Having met none of the criteria 
enumerated in the regulation, this decision has not been designated as precedential. (PERB 
Regs. are codified at Cal. Code Regs., tit. 8, $ 31001 et seq.) 

2 The MMBA is codified at Government Code sections 3500 et seq. 



following allegations: (1) the County should not have processed the June Petition because 

laid-off employees should have been counted as "employees" when determining whether the 

petition had sufficient proof of support; (2) the County should not have processed the June 

Petition because PERB had already rejected a similar decertification petition; and (3) the 

County's acceptance and processing of the October Petition filed violated the contract bar rule 

established by PERB decisional law. 

Although Local 1021 disagrees with some of the factual and legal determinations of the 

Office of the General Counsel, each of the three grounds asserted in its appeal was already 

adequately addressed in the warning and dismissal letters. Local 1021 argues, for example, 

that PERB's Office of the General Counsel previously asserted jurisdiction over the 

June Petition, because the Board's decision in County of Amador (2013) PERB Decision 

No. 2318-M directed the County to cease and desist from "[alpplying any other timing 

restrictions for the filing of decertification/certification petitions other than the PERB 

regulations until it amends its own timing provisions." However, the Board agent correctly 

concluded that by directing the County to process decertification petitions in accordance with 

PERB Regulations, PERB did not assert jurisdiction over the present matter. Contrary to its 

assertions, Local 1021 has cited no facts to suggest that the Office of the General Counsel 

dismissed the June Petition for untimeliness or for any other reason concerning its merits. To 

the contrary, the Office of the General Counsel's dismissal of the June Petition explicitly states 

that the petition was dismissed based on the facts and reasons contained in the October 2, 2013 

letter, in which the only issue discussed was whether PERB should assert jurisdiction. 

Local 1021's second ground for appeal is that the Office of the General Counsel should 

have issued a complaint against the County for approving and processing the October Petition, 

because it was filed when an agreement was in place, thus implicating PERB's contract bar 
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rule. Local 1021 also argues, as its third ground for appeal, that even if an agreement was not 

in place, PERB should treat an executed tentative agreement that has not yet been adopted or 

ratified by the parties as sufficient to implicate the contract bar rule. Local 1021 urges the 

Board to make the contract bar effective on the date the parties reach a tentative agreement, 

where circumstances indicate that their negotiators have full authority and will recommend to 

their principals that the tentative agreement be approved. More specifically, Local 1021 

contends that the Office of the General Counsel did not address Local 1021's "policy 

argument," which is that PERB "will be inviting all manner of mischief," including "work 

stoppages from . . . petulant, radical or merely displeased" employees, if the Board is unwilling 

to accept an unratified tentative agreement as implicating the contract bar rule. 

As with Local 1021's argument concerning PERB jurisdiction, the Board agent's 

warning and dismissal letters have explicitly acknowledged and adequately addressed these 

concerns. The dismissal letter summarized the applicable law and the Board's reasons for 

adopting a bright line rule regarding ratification. It noted that, under Capistrano Unified 

School District (1994) PERB Order No. Ad-261, the operative date for the contract bar is the 

date of ratification by both parties, where ratification is a condition precedent of the agreement. 

Additionally, the Board has concluded that, contrary to Local 1021's contention, 

adopting the partial dismissal in this case does not require overturning San Francisco Unified 

School District (1984) PERB Decision No. 476 (San Francisco), Santa Monica-Malibu Unified 

School District (1987) PERB Order No. Ad-163 (Santa Monica-Malibu), and Apple Valley 

Unified School District (1990) PERB Order No. Ad-209 (Apple Valley). San Francisco 

involved a decertification petition filed after the statutory window period had expired and at a 

time when the parties had agreed to a series of extensions of their agreement, while they 

negotiated for a successor agreement. The Board found that a contract extension signed by the 
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parties' chief negotiators acted as a bar to a decertification petition, even though the extension 

had not been formally "accepted" by the school district. 

Local 1021 is thus correct that the Board in San Francisco did not require formal 

adoption of each extension of the agreement to conclude that the contract extensions were 

sufficient to apply the contract bar rule. It is also true that the Board in San Francisco 

reasoned that good faith bargaining requires negotiators to be invested with sufficient authority 

to fully engage in negotiations on their principals' behalf. (Id. at pp. 5-6.) However, the Board 

also relied on the fact that there were no ground rules requiring that a final agreement be 

formally adopted or ratified. (Id. at pp. 5-6.) By contrast, in the present case, Local 1021 and 

the County had written ground rules expressly requiring formal adoption/ratification by each 

side's principals before any tentative agreement became binding. 

Santa Monica-Malibu, supra, PERB Order No. Ad-163 is likewise distinguishable. 

There, the Board found that a decertification petition was timely filed before a tentative 

agreement was even executed and thus concluded that it was unnecessary to consider "whether, 

under the circumstances . . . the existence of a tentative agreement would have barred a 

decertification petition." (Id. at p. 2, fn. 2.) Apple Valley provides even less support for 

Local 1021's position, as the Board in that case adopted the reasoning of an administrative 

determination that, "for the purposes of contract bar rules, ratification is necessary only if the 

parties agree, either in ground rules or in the agreement itself, that the agreement is not 

effective until ratified." (Apple Valley, supra, PERB Order No. Ad-209, pp. 3, 6, citing State 

of California (SETC) (1983) PERB Decision No. 348-S.) Despite the possibility that 

"petulant, radical or merely displeased" employees will take advantage of a contractual hiatus 

to engage in work stoppages, on balance, former and current MMBA section 3505.1 provide 

that a tentative agreement is not binding until the governing body or its authorized 
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representative has accepted it. Here, the County's governing body did not adopt the parties' 

tentative agreement until October 8, 2013 and there were no contract extensions in place. 

Therefore, the contract bar rule does not apply. 

In sum, the Board has reviewed the entire case file and has fully considered the relevant 

issues and contentions raised by Local 1021's appeal. Based on this review, the Board 

concludes that the Office of the General Counsel's warning and dismissal letters are supported 

by the factual allegations included in the unfair practice charge, as amended. The Board also 

concludes that the warning and dismissal letters are well-reasoned and in accordance with 

applicable law, and that Local 1021's appeal raises no issues warranting further consideration 

from the Board. Accordingly, the Board adopts the partial warning and dismissal letters, as 

corrected, as a decision of the Board itself.' 

ORDER 

The partial dismissal of the unfair practice charge, as amended, in Case 

No. SA-CE-861-M is hereby AFFIRMED. 

Chair Martinez and Member Winslow joined in this Decision. 

The partial dismissal letter states, at page 2, fn. 3, that the County filed a position 
statement in response to Local 1021's initial charge on April 10, 2014. In fact, the position 
statement was filed on April 10, 2013. It also states, at page 2, that the October Petition was 
filed in 2014 when, in fact, it was filed in 2013. These typographical errors are not mentioned 
in SEIU's appeal and we regard them as harmless errors. 
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor 

PUBLIC EMPLOYMENT RELATIONS BOARD 
San Francisco Regional Office 

1330 Broadway, Suite 1532 
Oakland, CA 94612-2514 
Telephone: (510) 622-1021 
Fax: ($10) 622-1027PERB 

July 11, 2014 

Matthew Gauger, Attorney 

Weinberg, Roger & Rosenfeld 
428 J Street, Suite 520 

Sacramento, CA 95814-2341 

Re: Service Employees International Union Local 1021 v. County of Amador 
Unfair Practice Charge No. SA-CE-861-M 
PARTIAL DISMISSAL 

Dear Mr. Gauger: 

The above-referenced unfair practice charge was filed with the Public Employment Relations 
Board (PERB or Board) on March 28, 2014. The Service Employees International Union 
Local 1021 (SEIU or Charging Party) alleges that the County of Amador (County or 
Respondent) violated the Meyers-Milias-Brown Act (MMBA or Act)' by processing two 

decertification petitions filed by the Amador County Employees Association (ACEA) on June 
26, 2013 (June Petition) and October 1, 2013 (October Petition). 

This Partial Dismissal Letter only addresses SEIU's allegations that the County: (1) should not 
have processed ACEA's June Petition because laid off employees should have been included in 
counting proof of employee support; (2) should not have processed the June Petition because 
PERB had already rejected a similar decertification petition filed with PERB; and (3) 
improperly processed the October Petition in violation of the contract bar rule. 

Charging Party was informed in the attached Partial Warning Letter dated May 6, 2014, that 
these allegations did not state a prima facie case. Charging Party was advised that, if there 
were any factual inaccuracies or additional facts that would correct the deficiencies explained 
in that letter, the charge should be amended. Charging Party was further advised that, unless 
the charge was amended to state a prima facie case or withdrawn prior to May 16, 2014, the 
charge would be dismissed. Subsequently an extension of time was granted. 

The MMBA is codified at Government Code section 3500 et seq. PERB regulations 
are codified at California Code of Regulations, title 8, section 31001 et seq. The text of the 
MMBA and PERB Regulations may be found at www.perb.ca.gov. 

2SEIU's further allegations-that the County improperly processed the June Petition 
by counting employee proof of support signatures that were too old-will be addressed by a 
separate document. 

www.perb.ca.gov
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On May 29, 2014, SEIU filed a first amended charge. On June 13, 2014, the County filed a 
position statement in response to the first amended charge." 

Summary of Additional Facts 

In its first amended charge, SEIU makes additional legal argument regarding its position that 
the June Petition was barred because the ACEA filed a decertification petition with PERB at 
the same time it filed the June Petition with the County. 

SEIU also makes additional legal argument regarding its position that SEIU and the County 
had come to a complete agreement on a successor MOU before the ACEA filed its October 
Petition on October 1, 2014. SEIU alleges that during the course of negotiations for the 
successor MOU, the County's bargaining team represented that they were checking in with the 
County's Board of Supervisors as negotiations progressed, and that the parties reached a 
complete tentative agreement on September 17, 2013. 

SEIU also contends that a change to the language MMBA section 3505.1, which took effect on 
January 1, 2014, means that the parties' tentative agreement was sufficient to establish a 
contract bar with respect to the October Petition. 

Discussion-June Petition 

1 . Names of Laid Off Employees 

SEIU's first amended charge does not contain any allegations regarding its argument that 
employees on the layoff list should be deemed employees and, therefore, counted for the 
purposes of determining a showing of interest for the June Petition. Where an amended charge 
does not address an allegation found insufficient in a Warning Letter, the allegation is 
dismissed. (Los Angeles Community College District (2000) PERB Decision No. 1377.) 
Accordingly, this allegation is dismissed for the reasons provided in the Partial Warning Letter. 

2. Decertification Petition Filed With PERB 

As discussed in the Partial Warning Letter, when ACEA filed its June Petition with the 
County, it concurrently filed a decertification petition with PERB (Case No. SA-DP-249-M). 
PERB issued an Order to Show Cause (OSC), and then dismissed the petition. PERB has 
jurisdiction to accept and process decertification petitions only where the employer does not 
have local rules. (PERB Regulation 61000.) Here, the employer has local rules. As discussed 
in County of Amador (2013) PERB Decision No. 2318-M, those local rules are flawed to the 

Previously on April 10, 2014, the County had filed a position statement in response to 
the original unfair practice charge. 
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extent they govern the timing of the petition. However, PERB still lacks jurisdiction over the
decertification petition. 

In its first amended charge, SEIU argues that PERB dismissed the decertification petition in 
SA-DP-249-M because the petition was untimely, not because PERB lacked jurisdiction. 
SEIU further argues that "the General Counsel's office made a decision on the merits whether 
the June Petition was timely under the applicable rules." However, this is incorrect because 
PERB's OSC and dismissal letters were issued on the basis that PERB lacks jurisdiction over 
the petition. In those documents, PERB did not make any substantive analysis regarding the 
timing of the petition. Accordingly, this allegation is dismissed. 

Discussion-October Petition 

As discussed in the Partial Warning Letter, the October Petition was timely filed during a 
hiatus period between contracts, and it is not barred under the contract bar rule. A tentative 
agreement on the successor MOU was reached on approximately September 17, 2013, and 
SEIU ratified the tentative agreement by September 30, 2013. However, the County's Board 
of Supervisors did not ratify the tentative agreement until October 8, 2013. The decertification 
petition was therefore timely filed on October 1, 2013. 

In this case, ratification is a condition precedent to validity because there is a ratification 
requirement in the ground rules, and in the tentative agreement. (see, e.g., Capistrano Unified 
School District (1994) PERB Order No. Ad-261.) As stated in the Partial Warning Letter, the 
ground rules provide that a tentative agreement on a total package must be presented to the 
principals for both parties for approval. Section 30 of the successor MOU provides the dates 
of ratification for both parties. In addition, Section 1.4 of the MOU provides as follows: 

Except as otherwise provided herein, this Agreement shall be 
binding upon the County and the Union, or its successors, for the 
period from October 1, 2013 through September 30, 2016, and 
upon ratification by the Board of Supervisors; ... 
[emphasis supplied] 

Accordingly, the parties agreed to ratification, as a condition precedent to validity. This 
evidences the parties' intent to make ratification a requirement, notwithstanding the fact that 
the County's negotiators kept the County's Governing Board informed of the status of 
negotiations as they progressed. 

In addition, the MMBA itself appears to require MOUs to be ratified by the Governing Board 
before they are binding. (Glendale City Employees Ass'n v. City of Glendale (1975) 15 Cal.3d 
328, 335.) Prior to January 1, 2014, MMBA section 3505.1 provided: 

If agreement is reached by the representatives of the public 
agency and a recognized employee organization or recognized 
employee organizations, they shall jointly prepare a written 
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memorandum of such understanding, which shall not be binding, 
and present it to the governing body or its statutory representative 
for determination. 

Effective January 1, 2014, MMBA section 3505.1 was amended. It presently provides: 

If a tentative agreement is reached by the authorized 
representatives of the public agency and a recognized employee 
organization or recognized employee organizations, the 
governing body shall vote to accept or reject the tentative 
agreement within 30 days of the date it is first considered at a 
duly noticed public meeting. A decision by the governing body to 
reject the tentative agreement shall not bar the filing of a charge 
of unfair practice for failure to meet and confer in good faith. If 
the governing body adopts the tentative agreement, the parties 
shall jointly prepare a written memorandum of understanding. 

The difference between the former and current version of this section is that now the governing 
body of the public agency must make a decision regarding a tentative agreement within 30 
days, whereas previously this deadline was not specified. At the time the events alleged in the 
charge took place, the former version of MMBA section 3505.1 was still in effect.* However, 
both versions of the section provide that a tentative agreement for an MOU is not binding until 
approved by the governing body. Thus, it appears that the MMBA itself contemplates 
ratification by the Governing Board. 

SEIU contends that, under the current version of the law, if the Governing Board rejects a 
tentative agreement, it risks an unfair labor practice charge. Therefore, SEIU argues, the 
County must ensure that its negotiators have sufficient authority to bargain subject to the final 
approval of the Governing Board. Here, however, it is not alleged that the County's 
negotiators lacked sufficient authority to enter the tentative agreement. Therefore, the 
relevance of this argument to the issues presented here is uncertain. 

SEIU further contends that a complaint should issue in this matter for policy reasons. SEIU 
suggests that if PERB were to uphold the existing ratification requirements and find that a 
hiatus period exists before ratification, then this may lead to an increased risk of strikes and 
other activity during the hiatus period. 

SEIU alleges, in part: 

... If the General Counsel's office determines that there is no 
contract in effect, no tentative agreement, no contract bar, or 

anything else until the governing board ratifies the Memorandum 

"The Partial Warning Letter quotes the current version of section 3505.1. 
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of Understanding and refuses to issue a complaint, the General 
Counsel's office will be inviting all manner of mischief. If there 
is no contract whatsoever, and there were unfair practices 
pending, which is almost always the case during hard bargaining, 
the union would be able to go on strike during the period of 
hiatus while the parties were waiting for the Governing Board's 
next regularly scheduled meeting. Certainly wildcat strikes in 
that situation would be fully protected even if the Union did not 
organize them. It is very common for certain groups of public 
employees within a unit to be upset with the new contract. If the 
General Counsel's office accepts the County's and Association's 
view that absolutely nothing exists during the period of hiatus, 
the General Counsel's office would be inviting work stoppages 
from the petulant, radical or merely displeased. 

SEIU further warns that application of the ratification rule here would cause further labor strife 
with respect to other bargaining units at other employers, stating: 

It is very common that successor agreements are made very close 
to the expiration date of the old contract - often hours before the 
contract and the no strike clause expire. Six of the SEIU Locals 
that represent substantial numbers of public employees in 
California . . . all have direct ratification vote requirements in 
their by laws. Together they have more than 500,000 members. 
PERB should not overturn San Francisco, Santa Monica and 
Apple Valley and inject a high level of instability in public sector 
labor relations. 

However, SEIU's proffered policy considerations are unavailing. The Board has already 
articulated its sound policy reasons for applying the rule regarding ratification. In Capistrano 
Unified School District (1994) PERB Order No. Ad-261 (Capistrano), and in Downey Unified 
School District (1980) PERB Order No. Ad-97 (Downey) the Board explained that where 
ratification is a condition precedent to the effectiveness of the contract, the contract will not act 
as a bar unless ratification has occurred. In Capistrano, the Board further explained that this 
rule is derived from Federal precedent and establishes a bright-line rule, stating: 

The Board has also acknowledged the benefit of bright line rules 
in providing guidance to the parties and minimizing disputes in 
representation matters. .. . In light of this sound policy objective, 
it is incumbent upon the Board to establish clear standards to 

I.e., San Francisco Unified School District (1984) PERB Decision No. 476, 
Santa Monica-Malibu Unified School District (1987) PERB Order No. Ad-163, and Apple 
Valley Unified School District (1990) PERB Order No. Ad-209. 
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assist the parties and Board staff in resolving questions of 
representation involving contract bar disputes. (Capistrano, 
supra, PERB Order No. Ad-261, p. 11.) 

Moreover, in Eastside Union School District (1984) PERB Decision No. 466, the Board 
explained that a prima facie case is established where the Board agent is able to make "a 
determination that the facts as alleged in the charge state a legal cause of action and that the 
charging party is capable of providing admissible evidence in support of the allegations." 
Speculation that employees in another case, at another time, might find encouragement to 
engage in a wildcat work stoppage during a hiatus period is not sufficient grounds to state a 
prima facie case. This is particularly so considering that the instant case has nothing to do with 
strikes, rather, it has to do with a rival organization's efforts to decertify SEIU. 

From the facts alleged, it appears that the October Petition was timely filed during a hiatus 
period prior to ratification, the ratification was made a condition precedent to validity 
according to the ground rules and the tentative MOU, and therefore the contract bar does not 
operate to bar the filing of the October Petition. Accordingly, by accepting the October 
Petition for filing, the County did not violate the MMBA or its Employment Relations Policy 
(ERP). 

Conclusion 

Therefore, SEIU's allegations that the County: (1) should not have processed ACEA's June 
Petition because laid off employees should have been included in counting proof of employee 
support; (2) should not have processed the June Petition because PERB had already rejected a 
similar decertification petition filed with PERB; and (3) improperly processed the October 
Petition in violation of the contract bar rule, fail to state a prima facie case and are hereby 
dismissed based on the facts and reasons set forth herein and in the May 6, 2014, Partial 
Warning Letter. 

Right to Appeal 

Pursuant to PERB Regulations, Charging Party may obtain a review of this dismissal of the 
charge by filing an appeal to the Board itself within twenty (20) calendar days after service of 
this dismissal. (PERB Regulation 32635(a).) Any document filed with the Board must contain 
the case name and number, and the original and five (5) copies of all documents must be 

provided to the Board. 

A document is considered "filed" when actually received during a regular PERB business day. 
(PERB Regulations 32135(a) and 32130; see also Gov. Code, $ 11020, subd. (a).) A document 
is also considered "filed" when received by facsimile transmission before the close of business 
together with a Facsimile Transmission Cover Sheet which meets the requirements of PERB 
Regulation 32135(d), provided the filing party also places the original, together with the 
required number of copies and proof of service, in the U.S. mail. (PERB Regulation 32135(b), 
(c) and (d); see also PERB Regulations 32090 and 32130.) 
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The Board's address is: 

Public Employment Relations Board 
Attention: Appeals Assistant 

1031 18th Street 

Sacramento, CA 95811-4124 
(916) 322-8231 

FAX: (916) 327-7960 

If Charging Party files a timely appeal of the refusal to issue a complaint, any other party may 
file with the Board an original and five (5) copies of a statement in opposition within twenty 
(20) calendar days following the date of service of the appeal. (PERB Regulation 32635(b).) 

Service 

All documents authorized to be filed herein must also be "served" upon all parties to the 
proceeding, and a "proof of service" must accompany each copy of a document served upon a 
party or filed with the Board itself. (See PERB Regulation 32140 for the required contents.) 
The document will be considered properly "served" when personally delivered or deposited in 
the mail or deposited with a delivery service and properly addressed. A document may also be 
concurrently served via facsimile transmission on all parties to the proceeding. (PERB 
Regulation 32135(c).) 

Extension of Time 

A request for an extension of time, in which to file a document with the Board itself, must be 
in writing and filed with the Board at the previously noted address. A request for an extension 

must be filed at least three (3) calendar days before the expiration of the time required for 
filing the document. The request must indicate good cause for and, if known, the position of 
each other party regarding the extension, and shall be accompanied by proof of service of the 
request upon each party. (PERB Regulation 32132.) 
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Final Date 

If no appeal is filed within the specified time limits, the dismissal will become final when the 
time limits have expired. 

Sincerely, 

WENDI L. ROSS 
Acting General Counsel 

By 
Laura Z. Davis 
Senior Regional Attorney 

LD 
Attachment 

cc: Greg Gillott, County Counsel 
Joe Rose, Attorney for ACEA 



EDMUND G. BROWN JR., GovernorSTATE OF CALIFORNIA 

PUBLIC EMPLOYMENT RELATIONS BOARD 
San Francisco Regional Office 
1330 Broadway, Suite 1532 

Oakland, CA 94612-2514 
Telephone: (510) 622-1021 

ERB Fax: (510) 622-1027 

May 6, 2014 

Matthew Gauger, Attorney 
Weinberg, Roger & Rosenfeld 
428 J Street, Suite 520 
Sacramento, CA 95814-2341 

Re: Service Employees International Union Local 1021 v. County of Amador 
Unfair Practice Charge No. SA-CE-861-M 
PARTIAL WARNING LETTER 

Dear Mr. Gauger: 

The above-referenced unfair practice charge was filed with the Public Employment Relations 
Board (PERB or Board) on March 28, 2014. The Service Employees International Union 
Local 1021 (SEIU or Charging Party) alleges that the County of Amador (County or 
Respondent) violated the Meyers-Milias-Brown Act (MMBA or Act)' by processing two 
decertification petitions filed by the Amador County Employees Association (ACEA) on June 
26, 2013 (June Petition) and October 1, 2013 (October Petition). 

This Partial Warning Letter only addresses SEIU's allegations that the County: (1) should not 
have processed ACEA's June Petition because laid off employees should have been included in 
counting proof of employee support; (2) should not have processed the June Petition because 
PERB had already rejected a similar decertification petition filed with PERB; and (3) 
improperly processed the October Petition in violation of the contract bar rule. 

SEIU's further allegations-that the County improperly processed the June Petition by 
counting employee proof of support signatures that were too old-will be addressed by a 
separate document. 

Local Rules 

On December 4, 1979, the County's Board of Supervisors adopted Resolution No. 5369, a 
resolution establishing its Employment Relations Policy (ERP). It appears that the County 
adopted the ERP as local rules for the administration of employer-employee relations as 
authorized by MMBA section 3507 and 3507.1. 

The MMBA is codified at Government Code section 3500 et seq. PERB regulations 
are codified at California Code of Regulations, title 8, section 31001 et seq. The text of the 
MMBA and PERB Regulations may be found at www.perb.ca.gov. 

www.perb.ca.gov
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Section 19 of the ERP provides for decertification of a recognized employee organization, as
follows: 

(a) Subject to the provisions of Section 18 of this Policy, 
employees in a representation unit for which there is a recognized 
employee organization may file with the Board a decertification 
petition to determine whether or not the recognized employee 
organization continues to represent a majority of the employees 
in the representation unit. Such petition must be accompanied by 
proof of employee support by 30% or more of the employees in 
the representation unit. 

(b) Upon receipt of a petition for decertification, the Board shall 
verify the proof of employee support. If the Board verifies the 
required proof of employee support it shall call an election to be 
held in accordance with Section 20 of this Policy. 

Section 4 of the ERP provides for proof of employee support, as follows: 

For purposes of this Policy, proof that an employee organization 
represents employees or proof of employee support shall be 
evidenced by one of the following: 

(1) Documented evidence of current dues-paying employee 
organization membership or payroll dues deductions, using the 
payroll immediately prior to the date the proof is submitted. 

(2) Employee organization authorization cards, signed and dated 
by the employees within six months prior to the date the proof is 
submitted. A petition containing a statement of the action or 
authorization requested by the signators or a petition delegating 
to a named employee organization the authority to represent the 
signators for the purpose of negotiating with representatives of 
the County signed and dated by employees within six months of 
the filing thereof. 

Only authorization cards or signatures of employees currently 
employed at the time the proof is submitted shall be counted. 

In other words, under Section 4 of the ERP, employee proof of support signatures are good for 
six months. For representation proceedings conducted pursuant to PERB regulations, by 
contrast, employee proof of support signatures are good for one year. (PERB Regulation 
32700, subds. (b) and (c).) 
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Background and Summary of Facts Regarding Representation 

Since 2007, SEIU has been the exclusive representative of the General Bargaining Unit of 
County employees. Prior to 2007, SEIU Local 4988, a predecessor organization, was the 
exclusive representative. SEIU and the County were signatories to a Collective Bargaining 
Agreement (CBA) with a term of October 1, 2010 to September 30, 2013. 

In September 2012, the ACEA presented the County with a decertification petition. In October 
2012, the County decided to process this petition. SEIU filed a PERB unfair practice charge, 
SEIU Local 1021 v. County of Amador, UPC Case No. SA-CE-809-M. On July 12, 2013, the 
Board issued a decision regarding this case, County of Amador (2013) PERB Decision No. 
2318-M. The Board held that the County's ERP section 18(b) was invalid, as it prevented 
decertification petitions from being filed at any time other than the first 12 months following 
certification of an exclusive representative. The Board ordered that, because ERP section 
18(b) was invalid, PERB regulations 61200, 61010, and 61380 would "fill the gap" and supply 
the time frame for filing decertification petitions, subject to any later amendment of the ERP." 

On June 26, 2013, the ACEA filed the June Petition with the County. ACEA concurrently 
filed a decertification petition with PERB, assigned case number SA-DP-249-M. On October 
2, 2013, the investigating Board agent issued an Order to Show Cause (OSC) to ACEA, 
asserting that the petition should be dismissed because PERB lacked jurisdiction. ACEA did 
not file a response to the OSC and PERB dismissed the petition on November 4, 2013. 

On October 1, 2013, the ACEA filed the October Decertification Petition with the County. 

On November 18, 2013, representatives of SEIU, ACEA and the County signed an Agreement 
that the State Mediation and Conciliation Service (SMCS) would verify the proof of employee 
support for ACEA's June Petition and October Petition. Paragraph 3 of the Agreement states 
that seven employees on the lay off list would be included in the list of employees used to 
verify proof of support. However, the "ultimate issue of whether they should properly be 
included will be further addressed by the parties and determined at a later date, if necessary." 
The Agreement makes no provision regarding the date of employee support signatures or 
authorizations. 

On December 12, 2013, SMCS Presiding Conciliator Stephen Pearl sent a letter to the parties 
confirming that the ACEA had shown thirty percent, or more, proof of employee support. The 
letter references the June Petition, but does not reference the October Petition. 

On January 8, 2014, the County's Office of the County Counsel issued a staff report to its 
Board of Supervisors regarding the June Petition and the October Petition. Regarding the 
October Petition, the report states as follows: 

According to the County, the ERP has not been amended since it was enacted in 
December 1979. 
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Based on the review by the Clerk of the Board, all of the 
supporting employee petitions for the October 1st decertification 
petition are dated in August and September of 2013. Therefore, 
the employee support is timely pursuant to PERB Regulation 
61020. [a footnote inserted here states "These employee support 
petitions would also be timely pursuant to Section 4 of the ERP."] 

Thus, the County's Clerk of the Board counted the proof of employee support for the October 
Petition and found it adequate, noting that the employee signatures were dated within three 
months before the October Petition. In its charge, SEIU does not dispute this finding of 
adequate employee support for the October Petition, nor does it allege that employee 
signatures for the October Petition were too old to be counted. 

On January 14, 2014, the County's Board of Supervisors voted to approve both the June 
Petition and the October Petition. 

SEIU contends that the County should have rejected the June Petition for three reasons: (1) 
employee signatures on authorization petitions or cards were dated more than six months prior 
to the filing of the petition, in violation of ERP Section 4; (2) employees who were on the 
layoff list should have been included as employees (i.e. for the purposes of verifying proof of 
employee support); and (3) PERB had already rejected ACEA's decertification petition. 

Summary of Facts Regarding Bargaining and Ratification 

As stated above, the CBA between SEIU and the County expired on September 30, 2013. 
Prior to expiration, SEIU and the County began negotiations for a successor CBA. 

On July 17, 2013, representatives of SEIU and the County signed ground rules for the 
negotiations. These state, in part: 

1. Each negotiating team has the authority from its principals to 
negotiate concerning the subject matters under discussion, to 
make and receive offers and counter offers, and to bind its 
principals to tentative and total agreement, subject only to the 
final approval or disapproval of their principals. 

. . . 

6. All agreements reached during the course of bargaining are 
considered tentative pending full agreement on the total package. 
Tentative agreements will be in writing in the form of specific 
MOU language and will be initialed by the Chief Negotiators. 
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If tentative agreement is reached regarding a total package, the 
parties will present the agreement to their respective principals, 
recommending its approval. 

The parties reached a tentative agreement for a new CBA on approximately September 17, 
2013. A document titled "Summary Tentative Agreement" was signed by multiple individuals 
with the marking "TA" dated September 24, 2013. 

SEIU, pursuant to its bylaws, presented the tentative agreement to its members for a 
ratification vote. SEIU conducted voting on September 27 and September 30, 2013. On 
September 30, 2013, SEIU informed the County that the members had ratified the agreement. 
The next scheduled meeting of the County Board of Supervisors was on October 8, 2013. At 
this meeting, the County ratified the agreement. 

Section 30 of the new CBA states as follows: 

30.1 Except as otherwise provided herein, the provisions of this 
Agreement shall become effective on October 1, 2013, and shall 
remain in effect through September 30, 2016. Thereafter, the 
provisions of this Agreement shall remain in effect year by year 
unless either the County or the Union notifies the other not later 
than August 1, 2016 of its request to modify, amend, or terminate 
this Agreement. 

30.2 In witness whereof, this Agreement was ratified by a 
membership vote of the Union on 9/30/2013. 

30.3 In witness whereof, this Agreement was ratified by a vote of 
the Board of Supervisors on October 8, 2013. 

The CBA is signed by the Chairman of the County Board of Supervisors, and by multiple 
representatives of SEIU. None of the signatures are dated. The dates for paragraphs 30.2 and 
30.3 were handwritten to fill blanks left in the document. 

SEIU contends that the County should have rejected the October Petition on the basis that there 
was a contract in effect on October 1, 2013. 

Facts Regarding Consent Election Agreement 

On approximately March 24, 2014, representatives of the County, ACEA and SEIU entered a 
consent agreement for an election. This provides that SMCS will conduct a mail ballot 
election pursuant to the June Petition and the October Petition. However, Section 2 of the 
agreement provides that the election will not proceed until after the instant unfair practice 
charge is resolved, as follows: 
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A notice of election will be posted thirty (30) days after the 
execution date of this agreement or within thirty (30) days 
following the issuance of a decision by the PERB over the 
validity of the Amador County Board of Supervisors January 14, 
2014 decision to approve ACEA's June 26, 2013 and October 1, 
2013 Decertification Petitions, or an order directing an election, 
whichever comes last. SEIU Local 1021 will file and serve such 
a PERB charge no later than March 28, 2014. 

Discussion-June Petition 

1 . Names of Laid Off Employees 

ERP Section 4 provides for proof of support in the form of signatures by "employees." The 
ERP defines "employee" at Section 3 (8) as "a person occupying a position in the County 
service, excluding elected officers." SEIU argues that this definition should include laid off 
employees. SEIU contends that employees on the layoff list should be considered employees 
in the bargaining unit, and so should be counted for purposes of determining a showing of 
interest for the June Petition. 

In response, the County provided the parties' November 18, 2013 Agreement, concerning 
SMCS's verification of employee proof of support. The Agreement provides that seven 
employees on the layoff list will be included on the list of employee names to be provided to 
SMCS for the purpose of verifying proof of support for the June Petition. SMCS Presiding 
Conciliator Pearl then conducted the count and, on December 12, 2013, sent the parties a letter 
confirming that there was more than thirty percent support for the June Petition based upon the 
employee lists he was provided. 

SEIU does not allege any facts to show that the laid off employees were excluded from the list, 
notwithstanding the parties' agreement. SEIU does not allege any facts to show that the list of 
names used by SMCS was otherwise improper or that it affected the threshold finding of thirty 
percent proof of support. Accordingly, this allegation, that the laid off employees should be 
deemed "employees" does not state a prima facie violation of the MMBA. 

2. Decertification Petition Filed With PERB 

When ACEA filed the June Petition with the County, it concurrently filed a decertification 
petition with PERB (i.e., Case No. SA-DP-249-M.) On October 2, 2013, PERB issued an OSC 
to ACEA. The OSC notes that the Board had issued its decision in County of Amador, supra, 
PERB Decision No. 2318-M, which became final on August 11, 2013. This decision held that 
the County's local rules were invalid because they made it impossible for ACEA to file a 
decertification petition with the County. PERB regulations would apply to fill the gap, and to 
allow an employee organization to petition the County for decertification. Because the 
County's decertification proceedings were now available to ACEA, the OSC suggested that the 
decertification petition filed with PERB should be dismissed. The ACEA chose not to submit 
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a response, and so PERB dismissed Case No. SA-DP-249-M on November 4, 2013, on the 
basis that local rules governed and therefore PERB lacked jurisdiction. 

Accordingly, SEIU's allegation that the June Petition should be dismissed because "PERB has 
already rejected this petition in SA-DP-249-M" does not appear to state a cognizable prima 
facie violation of the MMBA. 

Discussion-October Petition 

PERB Regulation 61200 provides that a petition for representation (i.e., including a 
decertification petition) is barred where there is "currently in effect" a memorandum of 
understanding between the employer and an exclusive representative. This is known as the 
contract bar rule. In County of Amador, supra, PERB Decision No. 2318-M, PERB expressly 
stated that, because the County's ERP do not contain a contract bar rule, PERB had no choice 
but to provide or include one as set forth in PERB Regulation 61200. Therefore, PERB 
Regulation 61200 is the applicable rule. 

The question presented here is whether the October Petition was timely filed during a hiatus 
period between contracts. SEIU argues that the CBA created a contract bar as of October 1, 
2013, the day the October Petition was filed. 

MMBA Section 3505.1 provides that, if a tentative agreement is reached between a public 
employer and a recognized employee organization, the governing body of the public employer 
"shall vote to accept or reject the tentative agreement within 30 days of the date it is first 
considered at a duly noticed public meeting." In addition, "If the governing body adopts the 
tentative agreement, the parties shall jointly prepare a written memorandum of understanding." 

In Capistrano Unified School District (1994) PERB Order No. Ad-261 (Capistrano), the Board 
held that a contract created a contract bar where it: was in writing, contained provisions 
governing substantial terms and conditions of employment, and was ratified by both parties 
where the contract expressly provided that such ratification was a condition precedent to 
validity. This contract was deemed a valid contract bar even though the negotiators for the 
parties had not signed the document. The Board found the ratification of the contract to be 
crucial, concluding: "where the parties have made ratification a condition precedent to the 
effectiveness of the contract and ratification occurs, that ratification activates a contract bar to 
the filing of a decertification petition, regardless of whether the agreement had been signed by 
the parties prior to ratification." In Capistrano, both parties to the agreement had ratified it 
before a decertification petition was filed, although the principals had not signed off on the 
agreement until after the decertification petition was filed. The Board held that there was a 
contract bar as of the ratification date. 

The Capistrano decision relied on Downey Unified School District (1980) PERB Order 
No. Ad-97, which held that where ratification was required, but the parties did not ratify an 
agreement prior to the filing of a decertification petition, there was no contract bar. 
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Capistrano also acknowledged the importance-derived from Federal law-of establishing a 
bright-line rule to provide certainty and clarity to the parties and employees affected. 

The Board reiterated this rule in Santa Ana Unified School District (2013) PERB Decision No. 
2332, at footnote 14, stating: 

We note that ratification is required to secure a binding 
agreement when such requirement has been explicitly agreed to 
by the parties, either through negotiating ground rules or in 
express contract language. [citations omitted.]' 

In San Francisco Unified School District (1984) PERB Decision No. 476, the Board found that 
a contract extension executed by both the employer and the union, but not ratified by either, 
was sufficient to establish a contract bar for the purposes of an intervening decertification 
petition. However, at footnote 6, the Board noted that there was no basis in that case to require 
ratification by either party as a condition precedent to validity of the contract extension. 

Here, the facts show that the negotiators for the County and SEIU reached tentative agreement 
for a successor CBA on approximately September 24, 2013. The parties' ground rules state 
that a tentative agreement by the negotiators is subject to final approval or disapproval of their 
principals. SEIU conducted a ratification vote and its members ratified the tentative agreement 
on September 30, 2013. Section 3505.1 of the MMBA expressly provides that tentative 
agreements must be ratified by the employing public agency's governing board. Here, the 
County's Board of Supervisors ratified the CBA on October 8, 2013. These signature dates are 
memorialized in section 30 of the CBA. Accordingly, there was a requirement of ratification 
by both sides, and this process was not completed until October 8, 2013. 

As of October 1, 2013, the date the decertification petition was filed, there was no contract in 
effect. Therefore the contract bar rule does not operate to bar the filing of the decertification 
petition. Accordingly, by accepting the October Petition for filing on October 1, 2013, the 
County did not violate either the ERP or the MMBA. 

For these reasons SEIU's allegations that the County: (1) should not have processed ACEA's 
June Petition because laid off employees should have been included in counting proof of 
employee support; (2) should not have processed the June Petition because PERB had already 
rejected a similar decertification petition filed with PERB; and (3) improperly processed the 
October Petition in violation of the contract bar rule, do not state a prima facie case." 

The contract at issue in Santa Ana Unified School District, supra, PERB Decision No. 
2332 did not have a ratification requirement. 

In Eastside Union School District (1984) PERB Decision No. 466, the Board 
explained that a prima facie case is established where the Board agent is able to make "a 
determination that the facts as alleged in the charge state a legal cause of action and that the 
charging party is capable of providing admissible evidence in support of the allegations. 
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If there are any factual inaccuracies in this letter or additional facts that would correct the 
deficiencies explained above, Charging Party may amend the charge. The amended charge 
should be prepared on a standard PERB unfair practice charge form, clearly labeled First 
Amended Charge, contain all the facts and allegations you wish to make, and be signed under 
penalty of perjury by an authorized agent of Charging Party. The amended charge must have 
the case number written on the top right hand corner of the charge form. The amended charge 
must be served on the Respondent's representative and the original proof of service must be 
filed with PERB. If an amended charge or withdrawal is not filed on or before May 16, 2014, 
PERB will dismiss the above-described allegation from your charge. If you have any 
questions, please call me at the telephone number listed above. 

Sincerely, 

Laura Z. Davis 
Senior Regional Attorney 

LD 

Consequently, where the investigation results in receipt of conflicting allegations of fact or 
contrary theories of law, fair proceedings, if not due process, demand that a complaint be 
issued and the matter be sent to formal hearing." (Ibid.) 

A document is "filed" on the date the document is actually received by PERB, 
including if transmitted via facsimile. (PERB Regulation 32135.) 


