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DECISION 

MARTINEZ, Chair: This case is before the Public Employment Relations Board 

(PERB or Board) on appeal by Charging Party Catherine Lily Bastug (Bastug) from a 

dismissal (attached) of her unfair practice charge by the Office of the General Counsel. 

The charge, as amended, alleges that the California School Employees Association & its 

Santa Barbara Chapter 37 (CSEA) violated the Educational Employment Relations Act by 

breaching its duty of fair representation. The Office of the General Counsel dismissed the 

charge for failure to state a prima facie case and untimeliness of the central allegations. 

PERB Regulation 32320, subdivision (d), provides in pertinent part: "Effective 
July 1, 2013, a majority of the Board members issuing a decision or order pursuant to an 
appeal filed under Section 32635 [Board Review of Dismissals] shall determine whether the 
decision or order, or any part thereof, shall be designated as precedential." Meeting none of 
the criteria enumerated in the regulation, the decision herein has not been designated as 
precedential. (PERB regs. are codified at Cal. Code Regs., tit. 8, sec. 31001, et seq.) 

EERA is codified at Government Code section 3540 et seq. 



The Board has reviewed the file in its entirety, including the initial and amended unfair 

practice charges and CSEA's position papers in response thereto. Based on this review, the 

Board finds that the warning and dismissal letters accurately recite the charge allegations, and 

that the warning and dismissal letters are well-reasoned and consistent with applicable law. 

Accordingly, the Board hereby adopts the warning and dismissal letters of the Office of the 

General Counsel as the decision of the Board itself. 

DISCUSSION 

Pursuant to PERB Regulation 32635, subdivision (a), an appeal from dismissal must: 

(1) State the specific issues of procedure, fact, law or rationale to 
which the appeal is taken; 

(2) Identify the page or part of the dismissal to which each appeal 
is taken; 

(3) State the grounds for each issue stated. 

To satisfy the requirements of PERB Regulation 32635, subdivision (a), the appeal 

must sufficiently place the Board and the respondent "on notice of the issues raised on appeal." 

(State Employees Trades Council United (Ventura, et al.) (2009) PERB Decision No. 2069-H 

(State Employees Trade Council); City & County of San Francisco (2009) PERB Decision 

No. 2075-M.) An appeal that does not reference the substance of the Board agent's dismissal 

fails to comply with PERB Regulation 32635, subdivision (a). (United Teachers of 

Los Angeles (Pratt) (2009) PERB Order No. Ad-381 (Pratt); Lodi Education Association 

(Hudock) (1995) PERB Decision No. 1124; United Teachers - Los Angeles (Glickberg) (1990) 

PERB Decision No. 846.) Likewise, an appeal that merely reiterates facts alleged in the unfair 

practice charge does not comply with PERB Regulation 32635, subdivision (a). (Pratt; State 

Employees Trades Council; Contra Costa County Health Services Department (2005) PERB 
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Decision No. 1752-M; County of Solano (Human Resources Department) (2004) PERB 

Decision No. 1598-M.) 

The appeal, in the main, reiterates the allegations of the charge in three sections, each 

preceded by headings entitled "Concise Statement of the Facts Regarding . ..." An appeal that 

merely reiterates facts alleged in the unfair practice charge does not comply with PERB 

Regulation 32635, subdivision (a). In the fourth and final section of the appeal, Bastug takes 

issue with the handling of her charge on several grounds. None has merit. 

First, Bastug asserts that the Board agent handling her charge is part to blame for the 

first amended charge being long and disorganized because of the short filing deadline that the 

Board agent imposed. The procedural history of Bastug's charge is recounted in detail in the 

first four and a half pages of the dismissal letter, and therefore need not be repeated in its 

entirety here. Bastug's assertion is unfounded. Bastug and the Board agent first discussed by 

telephone the procedures for filing an amended charge on August 8, 2014. Bastug filed her 

amended charge on August 25, 2014, 17 days later. The warning letter was not issued until 

November 7, 2014. Bastug had sufficient opportunity to perfect her first amended charge. 

Moreover, Bastug filed a second amended charge on December 1, 2014, and the charge was 

not dismissed until over a month later, on January 5, 2015. If Bastug believed her first 

amended charge to be too lengthy and disorganized, she had time within which to correct those 

deficiencies. 

Bastug's efforts to shift blame to the Board agent for the deficiencies of her first 

amended charge are rejected. The Board agent fully complied with her duties to assist the 

charging party to state in proper form the required information, answer procedural questions 

concerning the processing of the charge, and facilitate communication and the exchange of 



information between the parties. (PERB Reg. 32620, subds. (b)(1), (b)(2) and (b)(3).) The 

responsibility for ensuring that the charge includes a "clear and concise statement of the facts 

and conduct alleged to constitute an unfair practice" falls on Bastug alone. (PERB 

Reg. 32615, subd. (a)(5).) Notwithstanding the length or disorganization of Bastug's initial or 

amended charges, the Board agent reviewed the content of her submissions thoroughly and 

analyzed the allegations contained therein in accordance with the applicable law. 

Second, Bastug asserts that her difficulties with the e-filing system resulted in "some 

documents not getting included the first go round." As the Board agent explained, despite the 

various deficiencies concerning the documents filed by Bastug from December 1, 2014, 

through December 5, 2014, including lack of proof of service and lack of signature under 

penalty of perjury, " the Board agent reviewed all the information provided. Bastug does not 

assert otherwise. 

Third, Bastug asserts that she did not realize that a formal section entitled statement of 

facts was required. In referring to the fact that Bastug's December 1, 2014, filing did not 

contain a statement of facts, the Board agent was merely pointing out that the filing consisted 

only of copies of e-mail messages. To comply with PERB Regulation 32615, subdivision 

(a)(5), the charge "shall" contain a clear and concise statement of the facts. A filing that 

consists solely of copies of e-mail messages does not comply with this requirement. Again, 

notwithstanding any deficiencies in the filings, the Board agent reviewed all information 

provided. 

Service of the unfair practice charge and proof of service on the respondent pursuant 
to PERB Regulation 32140 are required. (PERB Reg. 32615, subd. (c).) 

"The charge shall be in writing, signed under penalty of perjury by the party or its 
agent with the declaration that the charge is true, and complete to the best of the charging 

party's knowledge and belief. (PERB Reg. 32615, subd. (a).) 



Fourth, Bastug asserts that "[gliven information I have provided to CSEA it is likely 

that both that [sic] my rights on both counts ["Seniority Displacement Right to 3.5 daily hours 

or hourly wage protections under Lilly Ledbetter and the Age Discrimination in Employment 

Act"] are being violated with the full knowledge of CSEA . . . who have declined without any 

rational basis to investigate the probability that I [sic] my employment rights continue to be 

violated in these ways." Bastug claims that the Board agent focused on "peripheral details in 

my requests to CSEA while ignoring key items such as the hard financial figures for the 2013 

calendar year from TransparentCalifornia.com." Bastug fails to identify the page or part of the 

dismissal implicated by Bastug's assertion, or to state a specific issue of procedure, fact, law or 

rationale on which that assertion is based. (PERB Reg. 32635, subds. (a)(1) and (a)(2).) The 

allegations analyzed by the Board agent may seem peripheral to Bastug, but that is because the 

central allegations of the charge concerning the September 2009 reduction in hours are 

untimely, as explained in both the warning and dismissal letters. 

The fifth ground consists of a recitation of allegations under the heading "Timely 

filing' for restoration of hours regarding 2010-11 interactions with CSEA LRR Matt Gentile 

and 2011-12 interactions with LRR Mark Moore." As stated above, an appeal that merely 

reiterates facts alleged in the unfair practice charge does not comply with PERB 

Regulation 32635, subdivision (a). 

Last, Bastug asserts that multiple events in the spring of 2014 prevented her from 

appealing the dismissal of her prior charge against CSEA. On June 12, 2012, exactly two 
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years prior to the filing of the current charge, Bastug filed a charge against CSEA in Case 

No. LA-CO-1528-E." That prior charge was dismissed on April 15, 2014, and was not 

appealed. Approximately two months later, on June 12, 2014, the current charge was filed. 

One of the allegations asserted by Charging Party in that case was 
that in 2009 the District reduced her work hours from 3.5 hours to 
3 hours a day. The allegation was dismissed because Charging 
Party failed to specify any conduct by CSEA that constituted a 
breach of the duty of fair representation. Additionally, the 
allegation was dismissed because it [sic] untimely. Charging 
Party attempts to revive this very same allegation in the instant 
charge. 

(Dismissal letter, January 5, 2015, pp. 6-7, fn. 5.) 

It appears Bastug filed the current charge in large part because she was unable to turn 

her attention to filing an appeal from the dismissal of her prior charge against CSEA in Case 

No. LA-CO-1528-E. The Board agent's determination that the central allegations of the 

current charge are untimely comports with Bastug's own recognition that her recourse against 

CSEA was to file an appeal from the dismissal of the prior charge. The filing of a new charge 

does not revive allegations that were dismissed in a prior charge. 

In sum, the Board finds that the appeal raises no issues warranting the Board's further 

consideration of this matter. Accordingly, the Board denies the appeal and affirms the 

dismissal of the charge. 

ORDER 

The unfair practice charge in Case No. LA-CO-1620-E is hereby DISMISSED 

WITHOUT LEAVE TO AMEND. 

Members Huguenin and Banks joined in this Decision. 

The Board takes official notice of PERB Case No. LA-CO-1528-E. 



STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor 

PUBLIC EMPLOYMENT RELATIONS BOARD 
Los Angeles Regional Office 
700 N. Central Ave., Suite 200 
Glendale, CA 91203-3219 
Telephone: (818) 551-2808 

Fax: (818) 551-2820 

January 5, 2015 

Catherine Lily Bastug 
1511 Chino Street 

Santa Barbara, CA 93101 

Re: Catherine Lily Bastug v. California School Employees Association 
Unfair Practice Charge No. LA-CO-1620-E 
DISMISSAL LETTER 

Dear Ms. Bastug: 

The above-referenced unfair practice charge was filed with the Public Employment Relations 
Board (PERB or Board) on June 12, 2014. Catherine Lily Bastug (Bastug or Charging Party) 
alleges that the California School Employees Association (CSEA or Respondent) violated the 
Educational Employment Relations Act (EERA or Act)' by breaching its duty of fair 
representation. 

Procedural History 

On July 16, 2014, CSEA filed its first position statement. On August 8, 2014, Charging Party 
sent the undersigned an e-mail message stating that she wished to file an amended charge with 
further facts of "complicity" between CSEA and the Santa Barbara Unified School District 
(District or SBUSD), who she alleged "engaged in further violations of the California 
Education Code...." The undersigned responded by e-mail message and asked that Charging 
Party telephone her to discuss the filing of Charging Party's amended charge. 

On or about August 8, 2014, Charging Party and the undersigned discussed over the telephone 
the procedures for filing an amended charge. Additionally, Charging Party was informed that 
PERB's website contained decisions concerning the duty of fair representation, which could be 
of some assistance to Charging Party. Charging Party was advised that her charge would be 
reviewed the following week and it was suggested that if she wanted to amend her charge she 
should do so prior to the undersigned reviewing Charging Party's initial charge. 

On August 18, 2014, Charging Party sent the undersigned an e-mail message containing 
arguments and facts. Also on August 18, 2014, the undersigned informed Charging Party that 
the additional information contained in Charging Party's e-mail message could not be 
considered as this information was not properly filed as an amended charge in accordance with 

EERA is codified at Government Code section 3540 et seq. PERB's Regulations are 
codified at California Code of Regulations, title 8, section 31001 et seq. The text of the EERA 
and PERB Regulations may be found at www.perb.ca.gov. 

www.perb.ca.gov
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PERB's regulations. Charging Party was advised that if she wished for this information to be 
considered she should complete an Unfair Practice Charge form, file the information contained 
in her August 18, 2014 e-mail message as a "Statement of Facts," and serve CSEA by the 
following day, August 19, 2014, as the undersigned was in the midst of reviewing her initial 
charge. 

On August 19, 2014, Charging Party did not file the contents of her August 18, 2014 e-mail 
message as a "Statement of Facts" to an amended charge as suggested by the undersigned. 
Rather, on August 25, 2014, Charging Party filed her First Amended Charge with a 39 page 
"Statement of Facts" and 16 exhibits. 

On September 17, 2014, CSEA filed a position statement in response to the First Amended 
Charge. 

On November 7, 2014, the attached Warning Letter was issued to Charging Party. She was 
informed that the initial June 14, 2014 unfair practice charge and the August 25, 2014 First 
Amended Charge did not state a prima facie case. Charging Party was advised that, if there 
were any factual inaccuracies or additional facts that would correct the deficiencies explained 
in that letter, Charging Party should amend the charge. Charging Party was further advised 
that, unless Charging Party amended the charge to state a prima facie case or withdrew it on or 
before November 24, 2014, the charge would be dismissed. 

On November 20, 2014, Charging Party sent an e-mail message to the undersigned requesting 
a one-week extension. Despite Charging Party's failure to file her request pursuant to PERB 
regulations 32091 and 32135, Charging Party's request for a one-week extension was granted. 

On December 1, 2014, Charging Party filed her Second Amended Charge. via e-file and 
facsimile. On December 2, 2014, Charging Party sent via facsimile a duplicative UPC and 
proof of service form. 

On December 4, 2014, Charging Party filed documents via e-file, which she stated were 
inadvertently omitted from her December 1, 2014 amended charge. This newly filed 
information did not contain a proof of service nor did Charging Party's December 4, 2014 
contain a declaration signed under penalty of perjury claiming that the content of the December 
4, 2014 e-filed information was true and correct. Despite these filing deficiencies, the 
information was thoroughly reviewed by the undersigned. 

2 Charging Party characterizes this suggestion as an imposition of "a 27 hour deadline." 

The November 7, 2014 Warning Letter incorrectly instructed Charging Party to label a 
subsequent amended charge as "First Amended Charge," when the correct instruction should 
have been to label her charge as "Second Amended Charge." This error was inconsequential 
as the undersigned has reviewed all the amended charges regardless of how Charging Party 
labeled them. 
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Again, on December 5, 2014, Charging Party filed via e-file additional documents, which she 
stated she omitted from her December 1, 2014 amended charge. This e-filed information did 
not contain a proof of service stating that this information was served on CSEA nor did 
Charging Party's December 5, 2014 information contain a declaration signed under penalty of 
perjury stating that the content of the December 5, 2014 e-filed information was true and 
correct. Despite these filing deficiencies, the information was thoroughly reviewed by the 
undersigned. 

An investigation reveals the following relevant information. 

Second Amended Charge 

December 1, 2014 Filing 

Charging Party's December 1, 2014 filing did not contain a "Statement of facts." Rather, 
Charging Party filed multiple e-mail messages between herself and CSEA representatives. 

Charging Party attached a July 14, 2014 e-mail message that CSEA sent to its bargaining unit 
members notifying them of an informational meeting on July 18, 2014, for special education 
paraeducators. Charging Party asked via e-mail message whether her attendance was 
necessary as she was not a special education Instructional Aide. She also expressed a desire 
that CSEA work with the District to enforce her "seniority displacement re-employment rights 
enumerated in paragraph 4 of the 4/23/14 notice[.]" 

The following day, CSEA's Representative, Mark Moore (Moore), responded to Charging 
Party and stated that she did not have to attend the meeting. Moore also asked to see the 
"4/23/14 notice" she referenced in her e-mail message in order to properly answer her 
questions. On July 15, 2014, Charging Party responded to Moore and reiterated arguments she 
had already presented to CSEA. Specifically, she indicated that she was entitled to choose 
from "any vacancy." She also stated in her e-mail message that her placement on a 
reemployment list should not be limited to 63 months. 

Also attached is a May 27, 2014 e-mail message to Moore, in which Charging Party expressed 
gratitude for having provided a seniority list. She also stated that she hoped CSEA would 
assist her in restoring her 3.5 hours of work in the upcoming school year. 

On November 6, 2014, Charging Party sent an e-mail message to Moore. This November 6, 
2014 e-mail message to Moore was also filed with PERB on December 1, 2014, in the form of 
a letter. In her November 6, 2014 e-mail message to Moore, she stated: 

Thank you [Mr. Moore] for your efforts made on my behalf beginning in 
September through November of 2013, identifying a single 3.5 daily hour 
SB(U)SD Instructional Aide positing, and eventually persuading Classified 
Personnel Coordinator Tanguay to offer that positing to me on 11/25/2013. 
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In this e-mail message she presented arguments that the District engaged in an "on-going 
pattern" of violating her seniority rights and requested that CSEA assist her in restoring her 3.5 
hours of work. She also requested that CSEA ask the District to adjust her hourly wage. She 
informed CSEA that the District could be discriminating against her in violation of the "ADEA 
and OWADA." She further asserted that "the longer the SBUSD Classified Personnel and 
CSEA Chapter 37 delay in dealing fairly with me, the more it looks like the District and Union 
are engaged in 'waiting out the clock' on an arbitrary, alleged 1/1/15 'deadline' ...." Charging 
Party attached 13 documents to this e-mail message. With the exception of two attachments, 
all of the attachments were exhibits in Charging Party's August 25, 2014 First Amended 
Charge. One of the new attachments is a August 27, 2010 c-mail message addressed to Matt 
Gentile, a CSEA Representative. In the e-mail message, it appears that Charging Party became 
aware that an Instructional Aide with allegedly less seniority held a position at Monroe 
Elementary School, which Charging Party requested to be reassigned to her because of her 
disability. 

The other new attachment is titled "Att# 13 Bonuses Missed While Legally in [sic] 'Paid 
Status'[.]" The text of this document appears to be the District's policy of granting bonuses in 
2010 and 2011. The text is devoid of any additional facts specific to Charging Party. 

December 4, 2014 Filing 

On December 4, 2014, Charging Party filed a Statement of Facts. Charging Party mostly 
repeats arguments from her First Amended Charge. She describes the assistance she received 
from a former CSEA Representative in 2007 concerning a wrongful termination at Washington 
Elementary School and his assistance in 2009 concerning the District's reduction of her hours 
from 3.5 to 3 hours a day. Charging Party asserts that this former CSEA Representative 
advocated for restoration of her 3.5 hour work day schedule. As in her First Amended Charge, 
Charging Party argues that despite this former CSEA Representative's assistance, CSEA has 
now "reversed" its position and has not assisted her in restoring her 3.5 hour work day 
schedule. 

Also as in her First Amended Charge, she argues that the initial reduction of hours in 2009 was 
unlawful and, therefore, she should not be limited to a 63-month placement on the 
reemployment list for Instructional Aides. Her 63-month placement will expire on January 1, 
2015. 

Charging Party raises the following new allegation: "[ijn CSEA['s]...7/16/14 Position 
Statement to PERB UPC LA-CO-1620-E... [CSEA] acts without rational basis and devoid of 
honest judgment when, at a remove of 5 years, [CSEA] asserts that there was a heretofore 
unheard of, and still undocumented, '2nd District wide cut of all 3.5 hr [Instructional Aide] 

" The January 1, 2015 deadline is in reference to the expiration of her 63 month 
placement on a reemployment list for a 3.5 hour a day Instructional Aide position. This 
timeframe is prescribed under Education Code section 45298. 



LA-CO-1620-E 
January 5, 2015 
Page 5 

postings in 2009'; [CSEA] then uses this unsubstantiated assertion with invidious intent. 
reverse the legal opinion of 2009 CSEA [Representative]...[emphases in original]." 

Charging Party also alleges that on November 19, 2014, she sent an e-mail message to Moore 
requesting that he "do simple ministerial cross-checks through SBUSD Payroll records to 
verify that the '2nd cut'...did affect [all] 2009-10 [Instruction Aides] in the District for 2009-
10." But Moore has not taken action to perform the "cross-checks" she requested. 

December 5, 2014 Filing 

Charging Party filed a November 19, 2014 e-mail messages she sent to CSEA Field Director 
Prezioso (first name is unknown) and Moore. In the e-mail message, she complains of 
Moore's inaction in performing her requested "cross-checks." She argues that the reduction in 
hours from 3.5 to 3 was unlawful because she did not receive a 45-days advance notice of the 
reduction, that CSEA was not copied on the District's October 10, 2009 notice, which 
informed her of the reduction of hours effective October 1, 2009. She also references the 
former CSEA Representative who advocated for the restoration of her hours in 2009 and asks 
why CSEA is "overturn[ing] his legal findings." CSEA's response, if any, is unknown. 

Discussion 

I. Charging Party's Burden and Statute of Limitations 

As noted in the November 7, 2014 Warning Letter, PERB Regulation 32615(a)(5) requires that 
a "clear and concise statement of the facts and conduct alleged to constitute an unfair practice" 
be stated in the charge itself. Allegations of fact should be contained in the statement of 
charge. (Sacramento City Teachers Association (Franz) (2008) PERB Decision No. 1959; see 
also, Monrovia Unified School District (1984) PERB Decision No. 460.) The charging party 

may satisfy its burden by providing facts sufficient to establish the "who, what, when, where 
and how" of an unfair practice charge. (State of California (Department of Food and 
Agriculture) (1994) PERB Decision No. 1071-S, citing United Teachers-Los Angeles 
(Ragsdale) (1992) PERB Decision No. 944.) Mere legal conclusions are not sufficient to state 
a prima facie case. (Ibid.; Charter Oak Unified School District (1991) PERB Decision No. 
873.) 

The Second Amended Charge does not cure the deficiencies identified in the November 7, 
2014 Warning Letter. Rather, Charging Party continues to assert conclusery statements such 
as "[CSEA] acts without rational basis and devoid of honest judgment," describes CSEA as 
acting with "invidious intent" or makes statements such as "[ijt is without rational basis and 
devoid of honest judgment to reverse the legal findings of a LRR who was there in 2009...." 
Charging Party makes such legal conclusions throughout her Statement of Facts, but fails to 
explain why CSEA's conduct is without rational basis. 

Moreover, Charging Party bears the burden of establishing that the charge is timely filed. (Los 
Angeles Unified School District (2007) PERB Decision No. 1929; City of Santa Barbara 
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(2004) PERB Decision No. 1628-M.) She asserts that events which occurred before December 
12, 2013, are merely mentioned as background information. However, the central issue in 
most of her arguments is the District's 2009 reduction of her hours and CSEA's alleged refusal 
to assist her in restoring her 3.5 hours of work. Although she was aware of the potential 
violation in 2010, Charging Party did not file her charge within six months of becoming aware 
of the violation. As stated in the November 7, 2014 Warning Letter and below, the facts, as 
alleged by Charging Party, demonstrate that she knew of the potential violations years ago. 

In the Second Amended Charge, Charging Party states: "In response to PERB Regional Atty 
Solis' comment that I 'should have given up on help from LLR Moore long before 12/12/2013,' 
I would like to point out that repeated pressure on CSEA in general... did eventually pay off 
[emphasis in original]." Charging Party inaccurately quotes from the attached Warning Letter. 
It appears that Charging Party's inaccurate quote is meant to address the following language 
from the Warning Letter: 

Charging Party should have known long before December 12, 2013, that CSEA 
was not going to assist her in restoring her hours to 3.5 hours a day. Charging 
Party expressly states that: 

...over the past 4 years 3 CSEA Labor Relations Representatives, 
2 CSEA Field Directors and 2 CSEA Chapter 37 Presidents have 
been motivated by bad faith to engage in and/or support of 
arbitrary acts taken by CSEA, SBSD, and SB(U)SD employees 
and officers in an on-going effort to deprive me of the fair 
representation offered in good faith of my seniority-displacement 
rights. 

Charging Party also asserts that she has informed CSEA of the issue for "2 years 
in a row," but CSEA has failed to assist her. Given that before December 12, 
2013, Charging Party was well aware of CSEA's failure to assist her in restoring 
her 3.5 hours, this allegation is untimely. 

Nowhere in the above excerpt or anywhere in the Warning Letter is there language stating that 
Charging Party "should have given up." Rather, the above excerpt from the Warning Letter 
conveys that the facts, as alleged by Charging Party, indicate that Charging Party knew of the 
potential violation and did not timely file her unfair practice charge within six months of 
knowing CSEA allegedly breached its duty of fair representation. Charging Party expressly 
stated in her First Amended Charge that on August 28, 2010, after receiving an e-mail message 
from a CSEA Representative denying that there was "any other possibility," Charging Party 
states "[ijt became obvious to me that CSEA's denial of my seniority-based displacement right 
to 3.5 hr [Instructional Aide] postion [sic] for 2010-2011 was motivated by bad faith."s 

It should be noted that on June 12, 2012, Charging Party filed a charge against CSEA 
(case no. LA-CO-1528-E). One of the allegations asserted by Charging Party in that case was 
that in 2009 the District reduced her work hours from 3.5 hours to 3 hours a day. The 
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Therefore, allegations that since 2010, CSEA refused to assist Charging Party in restoring her 
3.5 hours are untimely. 

II. Duty of Fair Representation 

Charging Party argues that in CSEA's July 16, 2014 position statement, CSEA concocted a 
"new theory" that there was a "2nd District wide cut of all 3.5 hr [Instructional Aide] postings 
in 2009'; [CSEA] then uses this unsubstantiated assertion with invidious intent, reverse the 
legal opinion of 2009 CSEA [Representative]...[emphases in original]." Although Charging 
Party was advised in the November 7, 2014 Warning Letter that she bears the burden of 
providing a clear and concise statement of the facts that allegedly constitute an unfair practice 
charge, Charging Party does not provide the requisite clarity in her Second Amended Charge. 
It is unclear what "2nd District wide cut" in 2009 is in reference to. A thorough review of the 
position statement does not reveal any language that there was a "2nd District wide cut of all 
3.5 hr [Instructional Aide] postings in 2009." Assuming arguendo that the position statement 
indeed contained this language, Charging Party's alleged correlation between this alleged "2nd 
District wide cut" and the reversal of a former CSEA Representative's "legal opinion of 2009" 
is incomprehensible. 

As noted in the November 7, 2014, even though a former CSEA Representative believed that 
she was entitled to 3.5 hours of work and advocated on her behalf in 2009, any allegation that 
CSEA now refuses to assist her in restoring her 3.5 hours of work, does not necessarily 
constitute a breach of the duty of fair representation. A union is not required to process every 
complaint from every member. (United Teachers of Los Angeles (Collins) (1982) PERB 
Decision No. 258.) A union is to be "accorded wide latitude in the representation of its 
members . . . absent a showing of arbitrary exercise of the union's power." (Hussey v. 
Operating Engineers (1995) 35 Cal.App.4th 1213.) In light of this standard, even if Charging 
Party's allegations were found to be somehow timely, Charging Party fails to allege facts that 
CSEA's alleged failure in restoring her 3.5 hours of work is a violation of the duty of fair 
representation. Any inconsistent statements between the former CSEA Representative and 
CSEA's current administration would not necessarily establish a prima facie violation of a 
breach of the duty of fair representation since PERB has held such allegations do not establish 
a prima facie violation of EERA unless the employee organization's conduct was without a 
rational basis or devoid of honest judgment. (Teamsters Local 137 (Illum & DeMuro) (1995) 
PERB Decision No. A265E.) Other than merely stating that CSEA's reluctance in assisting 
her is inconsistent with the assistance she received in 2009 from a former CSEA 
Representative, Charging Party does not state how CSEA's change in position is devoid of 
honest judgment. 

allegation was dismissed because Charging Party failed to specify any conduct by CSEA that 
constituted a breach of the duty of fair representation. Additionally, the allegation was 
dismissed because it untimely. Charging Party attempts to revive this very same allegation in 
the instant charge. 
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Additionally, Charging Party argues in her Second Amended Charge that she has a right to 
"...extra hours in supplementary programs that my 8/26 06 [sic] seniority would qualify me to 
fill before they were offered to less-senior [Instructional Aides]." In considering other 
statements made by Charging Party in her First Amended Charge, it appears that Charging 
Party believes she is entitled to choose an elementary school that offers supplemental work 
hours to its Instructional Aides. Specifically, in her First Amended Charge she stated that on 
August 20, 2010, she informed CSEA that two Instructional Aides were working additional 
hours at Monroe Elementary School. She did not state that they were in a 3.5 hour position, 
rather, Charging Party stated that one was "...assigned extra hours in the reading enhancement 
program...." Charging Party also did not clarify that the other Instructional Aide was placed in 
a 3.5 hour position, rather, she stated this Instructional Aide was "was assigned the same sort 
of position with supplementary hours...." Charging Party quotes the following as the response 
she received from a CSEA Representative concerning the assignment she was placed in: 

....as I have repeatedly indicated, your seniority allowed you to retain your 
position and employment with the district. The position that was available was 
at [Dos Pueblos High School]. Neither the contract nor your bumping rights 
allow you to choose whether that is an elementary or secondary placement. You 
were properly placed, and your assignment is at [Dos Pueblos High School]. If 
another opening occurs at an elementary school, I would hope that the district 
will consider your transfer request...as this is all that you can do to move 
yourself to another assignment. 

Charging Party's disagreement with CSEA does not appear to establish a prima facie violation 
of the duty of fair representation. As quoted above, on August 26, 2010, CSEA explained 
Charging Party's rights, albeit not to Charging Party's satisfaction. Charging Party appears to 
want to choose an Instructional Aide position that will offer supplemental hours, which 
appears to be based on school location and/or the type of program that the Instructional Aide 
position is assigned to. However, as CSEA has explained, her right is to an Instructional Aide 
position and not to a specific Instructional Aide position in a certain program or at a certain 
location that offers supplemental hours." Charging Party's mere disagreement with CSEA is 
insufficient to establish a breach of the duty of fair representation because PERB has held that 
disagreement with a union does not necessarily demonstrate that the union's conduct is without 
a rational basis or devoid of honest judgment. (National Union of Healthcare Workers (2012) 
PERB Decision No. 2249-M; United Teachers of Los Angeles (Buller) (1984) PERB Decision 
No. 438.) 

Charging Party also alleges that on July 15, 2014, September 25, 2014, November 6, 2014, and 
on November 19, 2014, she requested that Moore "do simple ministerial cross-checks through 

The undersigned viewed online the 2011-2014 Memorandum of Understanding 
between CSEA and the District. The contract is silent on the issue of seniority based bidding 
for supplemental hours. 
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SBUSD Payroll records to verify that the '2nd cut' .. .did affect [all] 2009-10 [Instruction 
Aides] in the District for 2009-10." In Charging Party's Second Amended Charge, she 
indicates that in 2013, Moore performed such a "cross-check" and was able to identify one 
Instructional Aide with less seniority who was placed in a 3.5 hour position. But, Moore has 
not taken action to perform her requested "cross-checks" for 2014. A union's lack of response 
to all of a member's inquiries, by itself, does not breach the duty of fair representation. (SEIU-
United Healthcare Workers West Local 2005 (Hayes) (2011) PERB Decision No. 2168-M 
citing to California Faculty Association (Wang) (1988) PERB Decision No. 692-H.) Taking 
the allegation of Moore's inaction as true, Charging Party has not established a prima facie 
case under PERB precedent because CSEA has responded to her inquiries over the years and 
even provided her with assistance. In her First Amended Charge, Charging Party quotes an e-
mail message from Keith Pace, CSEA Director, Field Operations. In his e-mail message he 
provides a summary of the settlement that he and Moore reached on her behalf concerning a 
disciplinary matter in 2011. Further, Charging Party does not dispute that she has received 
some assistance from CSEA. In her Second Amended Charge, she asserts that because of her 
efforts CSEA assisted her in getting compensation for lost wages concerning her displacement 
rights in 2011-2012." More recently, on November 25, 2013, she states that "Moore 
convinced" the District to offer her a 3.5 hour a day position." Also attached to Charging 
Party's Second Amended Charge, is an e-mail message dated July 15, 2014, in which Moore 
responds to Charging Party's e-mail inquiry concerning her "seniority displacement re-
employment rights." In light of the facts, as alleged by Charging Party, Moore's inaction in 
performing a "cross-check" in 2014 does not establish a prima facie case that CSEA violated 
its duty of fair representation as Charging Party does not dispute that CSEA has indeed 
responded to some of her inquiries and has offered some assistance. 

Charging Party relies on Coalition of University Employees (Buxton) (2003) PERB Decision 
No. 1517-H (Buxton), in which the Board stated "union negligence ...[in] cases in which the 
individual interest at stake is strong and the union's failure to perform a ministerial act 
completely extinguishes the employee's right to pursue his claim [citations omitted]." Taking 
Charging Party's allegations as true, CSEA's inaction has not foreclosed Charging Party from 
performing a "cross-check" and discussing discrepancies, if any, with the District. This right 
has not been extinguished as Charging Party currently maintains the ability to pursue her 
claim. 

Based on the foregoing and the November 7, 2014 Warning Letter, Charging Party fails to 
state a prima facie case that CSEA violated the duty of fair representation. 

This statement appears to be in reference to compensation she and other Instructional 
Aides received when the District retained temporary tutors, while providing layoff notices to 
Instructional Aides. 

Charging Party rejected this 3.5 hour a day Instructional Aide position. 
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Right to Appeal 

Pursuant to PERB Regulations," Charging Party may obtain a review of this dismissal of the 
charge by filing an appeal to the Board itself within twenty (20) calendar days after service of 
this dismissal. (Cal. Code Regs., tit. 8, $ 32635, subd. (a).) Any document filed with the 
Board must contain the case name and number, and the original and five (5) copies of all 
documents must be provided to the Board. 

A document is considered "filed" when actually received during a regular PERB business day. 
(Cal. Code Regs., tit. 8, $8 32135, subd. (a) and 32130; see also Gov. Code, $ 11020, subd. 
(a).) A document is also considered "filed" when received by facsimile transmission before 
the close of business together with a Facsimile Transmission Cover Sheet which meets the 
requirements of PERB Regulation 32135(d), provided the filing party also places the original, 
together with the required number of copies and proof of service, in the U.S. mail. (Cal. Code 
Regs., tit. 8, $ 32135, subds. (b), (c) and (d); see also Cal. Code Regs., tit. 8, $$ 32090 and 
32130.) 

The Board's address is: 

Public Employment Relations Board 
Attention: Appeals Assistant 

1031 18th Street 

Sacramento, CA 95811-4124 
(916) 322-8231 

FAX: (916) 327-7960 

If you file a timely appeal of the refusal to issue a complaint, any other party may file with the 
Board an original and five copies of a statement in opposition within twenty (20) calendar days 
following the date of service of the appeal. (Cal. Code Regs., tit. 8, $ 32635, subd. (b).) 

Service 

All documents authorized to be filed herein must also be "served" upon all parties to the 
proceeding, and a "proof of service" must accompany each copy of a document served upon a 
party or filed with the Board itself. (See Cal. Code Regs., tit. 8, $ 32140 for the required 
contents.) The document will be considered properly "served" when personally delivered or 
deposited in the mail or deposited with a delivery service and properly addressed. A document 
may also be concurrently served via facsimile transmission on all parties to the proceeding. 
(Cal. Code Regs., tit. 8, $ 32135, subd. (c).) 

"PERB's Regulations are codified at California Code of Regulations, title 8, section 
31001 et seq. The text of PERB's Regulations may be found at www.perb.ca.gov. 

www.perb.ca.gov
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Extension of Time 

A request for an extension of time, in which to file a document with the Board itself, must be 
in writing and filed with the Board at the previously noted address. A request for an extension 
must be filed at least three (3) calendar days before the expiration of the time required for 
filing the document. The request must indicate good cause for and, if known, the position of 
each other party regarding the extension, and shall be accompanied by proof of service of the 
request upon each party. (Cal. Code Regs., tit. 8, $ 32132.) 

Final Date 

If no appeal is filed within the specified time limits, the dismissal will become final when the 
time limits have expired. 

Sincerely, 

WENDI L. ROSS 
Acting General Counsel 

By 
Mirna Solis 
Regional Attorney 

Attachment 

cc: Christine Bleuler, Staff Attorney 
California School Employees Association 



STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor 

PUBLIC EMPLOYMENT RELATIONS BOARD 
Los Angeles Regional Office 
700 N. Central Ave., Suite 200 
Glendale, CA 91203-3219 

Telephone: (818) 551-2808 
Fax: (818) 551-2820 

November 7, 2014 

Catherine Lily Bastug 
1511 Chino Street 
Santa Barbara, CA 93101 

Re: Catherine Lily Bastug v. California School Employees Association 
Unfair Practice Charge No. LA-CO-1620-E 
WARNING LETTER 

Dear Ms. Bastug: 

The above-referenced unfair practice charge was filed with the Public Employment Relations 
Board (PERB or Board) on June 12, 2014. Catherine Lily Bastug (Bastug or Charging Party) 
alleges that the California School Employees Association (CSEA or Respondent) violated the 
Educational Employment Relations Act (EERA or Act)' by breaching its duty of fair 
representation. 

Facts As Alleged 

Since August 25, 2006, Charging Party has been an Instructional Aide with the Santa Barbara 
School District (District, SBSD or SBUSD). Charging Party asserts she was hired to work 3.5 
hours a day. On April 7, 2009, the District issued Charging Party a layoff/displacement notice, 
which stated that due to her seniority, Charging Party would be reassigned to another school 
site in lieu of being laid off. However, in September 2009, Charging Party's hours were 
reduced to 3 hours. She asserts that the "illegal reduction" was "retaliatory [in] nature." 
Charging Party provides no other details concerning this allegation. It appears that after the 
September 2009 reduction in hours, Charging Party was placed on a reemployment list for 
Instructional Aide positions with daily work schedules of 3.5 hours. It appears that CSEA has 
informed Charging Party on various occasions that Charging Party's placement on the 
reemployment list is limited to 63 months, consequently, her placement on this reemployment 
list will expire on January 1, 2015. 

Charging Party asserts that "over the past 4 years 3 CSEA Labor Relations Representatives, 2 
CSEA Field Directors and 2 CSEA Chapter 37 Presidents have been motivated by bad faith to 
engage in and/or support arbitrary acts taken by CSEA, SBSD, and SB(U)SD employees and 
officers in an on-going effort to deprive me of the fair representation offered [sic] in good faith 
of my seniority-displacement [sic] rights." Charging Party believes that CSEA and the District 

EERA is codified at Government Code section 3540 et seq. PERB's Regulations are 
codified at California Code of Regulations, title 8, section 31001 et seq. The text of the EERA 
and PERB Regulations may be found at www.perb.ca.gov. 

www.perb.ca.gov
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"are working in concert to deny me rights by violating California Education Codes [sic] and 
the CSEA/SBUSD [Collective [Bargaining Agreement in [sic] the assignment of positions 
according to seniority-based displacement rights." 

Charging Party believes that less senior Instructional Aides have worked more than 3.5 hours a 
day, while her hours were reduced to 3 hours a day in September 2009. Charging Party states 
that for "2 years in a row" she has notified CSEA that the District has violated seniority rules 
with respect to the September 2009 layoff/hours reduction, but CSEA has failed to assist her in 
restoring her 3.5 hours. 

Charging Party asserts that from 2009 to 2010, a CSEA representative agreed that she was 
entitled to 3.5 hours a day and attempted to restore her hours. After this CSEA representative 
ceased handling her case, she makes general allegations that CSEA refused to assist her in 
restoring her hours. It is unclear when she asked for assistance and when CSEA refused. 

From a notice attached to the charge, it appears that on April 23, 2014, the District informed 
Charging Party that her position was subject to layoff, effective June 22, 2014. On August 4, 
2014, the District notified Charging Party that a position would be available for the 2014-2015 
school year in the Transitional Kindergarten at the Mckinley Elementary School (Mckinley). 
On August 7, 2014, Charging Party sent an e-mail message to Brian Tanguay (Tanguay), the 
District's Personnel Coordinator, CSEA Labor Relations Representative, Mark Moore 
(Moore), CSEA Chapter President, Paul Rooney (Rooney), and CSEA's Attorney. In her 
August 7, 2014 e-mail message, Charging Party expresses dissatisfaction with her placement in 
the Transitional Kindergarten at Mckinley because she believed that the April 23, 2014 Layoff 
Notice stated she was entitled to choose a position from a list of 10 Instructional Aide positions 
before being reassigned to Mckinley." On August 8, 2014, CSEA's Chapter President, 

The pertinent language of the April 23, 2014 Layoff Notice, which is in dispute is: 

You shall retain rights to a three (3) hour per day Instructional Assistant position 
consistent with your seniority for a period of thirty-nine (39) months. During this time, you 
will have preference to be reemployed in any vacancy in the class from which you were laid 
off in accordance with your seniority, and ahead of new applicants. You may decline up to 
three offers of reinstatement during this time. After the third refusal, no additional offers will 
be made and we will consider that you have waived your rights to reemployment. You have 
these options: 

1. As a result of your seniority in the Instructional Assistant classification, you may 
elect to exercise rights to a position in this classification. If you choose this option, 
Human Resources and CSEA will work with you to determine your seniority rights 
and possible placements. 
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Rooney, responded to Charging Party's August 7, 2014 e-mail message and stated that such 
benefit applied only if the employee was laid off and was placed on the 39-month 
reemployment list. Also on August 8, 2014, via e-mail message, Tanguay, the District's 
Personnel Coordinator, confirmed Rooney's comment by stating that since Charging Party had 
not been laid off and the April 23, 2014 Layoff Notice had been rescinded, Charging Party 
was not entitled to reemployment benefits. Tanguay further noted that Charging Party 
incorrectly described her reemployment benefits. 

In a response e-mail message to Rooney and Tanguay, Charging Party argued that since she 
did not receive a notice rescinding the layoff before June 22, 2014, she was effectively laid off 
on June 22, 2014, thus entitling her to choose from a list of 10 potential Instructional Aide 
placements, a benefit which she contends was described in the April 23, 2014 Layoff Notice. 

On August 11, 2014, Moore responded to Charging Party's August 7, 2014 e-mail message and 
stated that Charging Party misinterpreted the language of the April 23, 2014 Layoff Notice. 
Moore stated that Charging Party did not have a right to choose from a list of 10 Instructional 
Aide positions, but rather, the April 23, 2014 Layoff Notice stated that she "... would have 
preference to be reemployed in any vacancy in the class from which [Charging Party] were laid 
off in accordance with [Charging Party's] seniority, and ahead of new applicants[ ]" Charging 

Party disagrees with Moore and CSEA's interpretation of the language in the April 23, 2014 
Layoff Notice because she quotes the April 23, 2014 Layoff Notice as stating "Human 
Resources and CSEA will work with you to determine seniority rights and possible 

placements. (plural)" Since the April 23, 2014 Layoff Notice makes reference to "placements" 
rather than "placement," she contends that she had a right to consider multiple placements 
before being assigned to Mckinley Elementary School. 

Charging Party asserts that "during the past 6 months I have also repeatedly requested that 
CSEA act in a timely way to access documentation and provide facts to me regarding the 

hours worked by the above less-senior [Instructional Aides] through [the District's] 
Accounting Department [sic]." Charging Party asserts that CSEA has consistently declined to 
provide such documentation. Charging Party believes that CSEA is delaying in order to "run 
the clock" on an impending January 1, 2015 deadline." 

The April 23, 2014 Layoff Notice states "if sufficient funding for your position 
becomes available this notice will be rescinded." 

*The January 1, 2015 deadline is in reference to her placement on a reemployment list 
following the 2009 layoffs. According to CSEA's position statement, Education Code section 
45298 provides that employees whose hours are reduced in lieu of a layoff, will be placed on a 
reemployment list for regaining his/her original hours, for a total to 63 months from the 
effective date of the reduction. A Board agent is permitted to consider undisputed facts 
supplied by a respondent during charge investigation. (Service Employees International Union 
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Concerning the January 1, 2015 expiration of Charging Party's 63-month placement on the 
reemployment list, Charging Party asserts: 

It is arbitrary for Ms. Bleuler [CSEA Attorney] and LRR Moore 
to currently maintain that a legal 63 month period for restoration 
of hours should be based on an illegal 2009-10 reduction in 
hours and therefore should elapse on 1/1/15. Current CSEA 
employees are acting in bad faith: they provide provide [sic] no 
credible documentation whatsoever that provides a rational basis 
for them to suddenly and arbitrarily decide in 2012 to overturn 
the documented 9/15/2009 conclusion by CSEA's own 2009 on-
site Labor Relations Representative...." 
['emphases in original] 

Charging Party summarizes her charge as: 

The following is a list of specific fictions motivated by bad faith which 
are maintained by CSEA Lead Attorney Christine Bleuler, LRR [CSEA 
Labor Relations Representative] Mark Moore and/or Chapter 37 
President Paul Rooney in their bad faith and arbitrary efforts to abridge 
my specific employment rights within SBSD and SB(U)SD: 

I. The false premise that my 3.5 daily hours were legally reduced by 
SBSD in 2009. 

II. The false premise, devoid of rational judgment, that my seniority 
displacement rights to a 3.5 hour position have been respected by CSEA 
Labor Relations Representatives from 6/29/1 [0] to the current date. 

III. The conclusion (devoid of rational basis) that my legal 63 month right 
to restoration of my 3.5 daily hours should end on 1/1/2015- based on 
an unsigned 10/10/09 letter suddenly produced by CSEA in 2012 
informing me an illegal act (the reduction of my hours) which was 
declared illegal by CSEA's own ...2009-2010 representative... 

IV. CSEA's bad faith contention (ignoring my seniority displacement rights 
to 3.5 hours) when falsely portraying the 12/17/12 reimbursement from 

#790 (Adza) (2004) PERB Decision No. 1632-M.) To the extent there are any factual disputes, 
those questions are properly resolved through PERB's hearing processes. (Golden Plains 
Unified School District (2002) PERB Decision No. 1489.) The language of the Education 
Code section 45298 does not appear to be in dispute. Charging Party's contentions concern the 
application of Education Code section 45298 and not the interpretation of the language in this 
section. 
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SB(U)SD as a 'full and final settlement' for my illegal denial of 
employment throughout the entire 2011-2012 school year. 

V. CSEA LRR Mark Moore's bad faith contention that only 1 less-senior 
[Instructional Aide] was employed in SBUSD for 3.5 hrs in 2013. 
[emphases in original] 

Discussion 

I. Charging Party's Burden and Statute of Limitations 

PERB Regulation 32615(a)(5) requires that a "clear and concise statement of the facts and 
conduct alleged to constitute an unfair practice" be stated in the charge itself. Allegations of 
fact should be contained in the statement of charge. (Sacramento City Teachers Association 
Franz) (2008) PERB Decision No. 1959; see also, Monrovia Unified School District (1984) 
PERB Decision No. 460.) The charging party may satisfy its burden by providing facts 
sufficient to establish the "who, what, when, where and how" of an unfair practice charge. 
(State of California (Department of Food and Agriculture) (1994) PERB Decision No. 1071-S, 
citing United Teachers-Los Angeles (Ragsdale) (1992) PERB Decision No. 944.) Mere legal 
conclusions are not sufficient to state a prima facie case. (Ibid.; Charter Oak Unified School 
District (1991) PERB Decision No. 873.) 

The charging party also has the burden of alleging facts showing that the unfair practice charge 
was timely filed, i.e., that the alleged unfair practice occurred no more than six months prior to 
the filing of the charge. (Los Angeles Unified School District (2007) PERB Decision No. 
1929; City of Santa Barbara (2004) PERB Decision No. 1628-M.) PERB is prohibited from 
issuing a complaint with respect to any charge based upon an alleged unfair practice occurring 
more than six months prior to the filing of the charge. (Coachella Valley Mosquito and Vector 
Control District v. Public Employment Relations Board (2005) 35 Cal.4th 1072.) The 
limitations period begins to run once the charging party knows, or should have known, of the 
conduct underlying the charge. (Gavilian Joint Community College District (1996) PERB 
Decision No. 1177.) Under the "continuing violation" doctrine, a violation within the statute of 
limitations period may "revive" an earlier violation of the same type that occurred outside of the 
limitations period. (Sacramento City Teachers Association (Franz) (2008) PERB Decision No. 
1959 (Franz); Compton Community College District (1991) PERB Decision No. 915.) The 
violation within the limitations period must constitute an independent unfair practice without 
reference to the prior violation. (North Orange County Community College District (1999) 
PERB Decision No. 1342.) If these conditions are satisfied, PERB may consider the prior 
violation even though it occurred outside the statute of limitations period. 

Charging Party filed the instant charge on June 12, 2014. Therefore, for an allegation to be 
timely, the allegation must have occurred on or after December 12, 2013. Charging Party 
makes numerous allegations beginning in September 2009, when her hours were reduced. 
Through general statements, Charging Party appears to argue that since September 2009, the 
District, in "concert" with CSEA, engaged in an ongoing effort to violate EERA by reducing 
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her hours to only 3 hours a day and that CSEA has failed to assist her in restoring her 3.5 
hours. As noted above, the limitations period begins to run once the charging party knows, or 
should have known, of the conduct underlying the charge. (Gavilian Joint Community College 
District, supra, PERB Decision No. 1177.) Here, Charging Party should have known long 
before December 12, 2013, that CSEA was not going to assist her in restoring her hours to 3.5 
hours a day. Charging Party expressly states that: 

...over the past 4 years 3 CSEA Labor Relations Representatives, 2 
CSEA Field Directors and 2 CSEA Chapter 37 Presidents have been 
motivated by bad faith to engage in and/or support of arbitrary acts 
taken by CSEA, SBSD, and SB(U)SD employees and officers in an 
on-going effort to deprive me of the fair representation offered in 
good faith of my seniority-displacement rights. 

Charging Party also asserts that she has informed CSEA of the issue for "2 years in a row," but 
CSEA has failed to assist her. Given that before December 12, 2013, Charging Party was well 
aware of CSEA's failure to assist her in restoring her 3.5 hours, this allegation is untimely. 

Moreover, the continuing violation doctrine does not appear to "revive" Charging Party's 
allegation that CSEA failed to assist her in restoring her 3.5 hours of work. For the continuing 
violation doctrine to apply, the conduct alleged during the limitations period must be the same 
type as the alleged conduct which is outside the limitations period and must stand on its own as 
an unfair practice. (Franz, supra, PERB Decision No. 1959.) Under the continuing violation 
doctrine, Charging Party's allegations prior to December 12, 2013, may be considered if they 
are the same type of alleged violations that are timely. Here, Charging Party's timely 
allegations are that on August 7, 2014, CSEA failed to assist her in enforcing a right she 
believed she was entitled to. Specifically, she believed that she was entitled to choose from a 
list of 10 Instructional Aide positions before being assigned to the Transitional Kindergarten at 
the Mckinley Elementary School for the 2014-2015 school year. Also timely are the 
allegations that CSEA failed to assist her regarding the 63-month reemployment list benefits 
and that CSEA failed to provide her information. These timely allegations are not the same 
type of violation alleged to have occurred before December 12, 2013, because Charging 
Party's allegations prior to December 12, 2013, concern CSEA's general lack of assistance in 
restoring her daily schedule of 3.5 hours of work and did not concern Charging Party's right to 
choose from a list of 10 Instructional Aide positions, the reemployment list, or an information 
request. Accordingly, the continuing violation doctrine does not apply and Charging Party's 
allegations that, before December 12, 2013, CSEA failed to assist her in restoring her 3.5 work 
hours, are outside the statute of limitations period and must be dismissed. 
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II. Jurisdiction 

Charging Party also asserts that CSEA, in "concert" with the District, has violated the 
Education Code concerning seniority rules and reemployment list benefits. PERB's 
jurisdiction is limited and does not include the enforcement of other independent statutory 
schemes, such as the Education Code. (State of California (Department of Personnel 
Administration) (2009) PREB Decision No. 2018-S; California Teachers' Assn. v. Livingston 
Union School Dist. (1990) 219 Cal.App.3d 1503,1525; Oxnard Educators Association (Gorcey 
and Tripp) (1988) PERB Decision No. 664; see also Tustin Unified School District (1987) 
PERB Decision 626Ea [Board has no jurisdiction to interpret Education Code for sole purpose 
of determining whether the Education Code was violated].) Therefore, Charging Party's 
allegation that CSEA violated the Education Code will be dismissed. 

III. Duty of Fair Representation 

Since Charging Party did not specify what section of EERA was violated, the charge will be 
scrutinized under a duty of fair representation analysis. Where a charging party fails to identify 
specific sections that have been violated, a Board agent, upon a review of the charge, may 
determine under what section the charge should be analyzed. (Los Banos Unified School District 
(2007) PERB Decision No. 1935.) 

Charging Party has a right to fair representation guaranteed by EERA section 3544.9. The 
duty of fair representation imposed on the exclusive representative extends to grievance 
handling. (Fremont Unified District Teachers Association, CTA/NEA (King) (1980) PERB 
Decision No. 125; United Teachers of Los Angeles (Collins) (1982) PERB Decision No. 258.) 

In order to state a prima facie violation of this section of EERA, Charging Party must show 
that the Respondent's conduct. was arbitrary, discriminatory, or in bad faith. In United 
Teachers of Los Angeles (Collins), the Board stated: 

Absent bad faith, discrimination, or arbitrary conduct, mere 
negligence or poor judgment in handling a grievance does not 
constitute a breach of the union's duty. [Citations omitted.] 

A union may exercise its discretion to determine how far to 
pursue a grievance in the employee's behalf as long as it does not 
arbitrarily ignore a meritorious grievance or process a grievance 
in a perfunctory fashion. A union is also not required to process 
an employee's grievance if the chances for success are minimal. 
[Citations omitted.] 

See, supra, fn. 4. 

https://Cal.App.3d
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In order to state a prima facie case of arbitrary conduct violating the duty of fair representation, 
a Charging Party: 

must at a minimum include an assertion of sufficient facts from 
which it becomes apparent how or in what manner the exclusive 
representative's action or inaction was without a rational basis or 
devoid of honest judgment. 

(Reed District Teachers Association, CTA/NEA (Reyes) (1983) PERB Decision No. 332, p. 9, 
quoting Rocklin Teachers Professional Association (Romero) (1980) PERB Decision No. 124; 
emphasis in original.) 

With regard to when "mere negligence" might constitute arbitrary conduct, the Board observed 
in Coalition of University Employees (Buxton) (2003) PERB Decision No. 1517-H that, under 
federal precedent, a union's negligence breaches the duty of fair representation in "cases in 
which the individual interest at stake is strong and the union's failure to perform a ministerial 
act completely extinguishes the employee's right to pursue his claim." (Quoting Dutrisac v. 
Caterpillar Tractor Co. (9th Cir. 1983) 749 F.2d 1270, at p. 1274; see also Robesky v. Quantas 
Empire Airways, Lid. (9th Cir. 1978) 573 F.2d 1082.) The burden is on the charging party to 
show how an exclusive representative abused its discretion, and not on the exclusive 
representative to show how it properly exercised its discretion. (United Teachers -
Los Angeles (Wyler) (1993) PERB Decision No. 970.) 

Charging Party appears to argue that: 1) on August 7, 2014, CSEA failed to assist her 
regarding her believed entitlement to choose from a list of 10 Instructional Aide positions; 2) 
CSEA stated that Charging Party's placement on the 63-month reemployment list would expire 
on January 1, 2015; 3) during the past six months, CSEA has failed to provide a response to 
her requests for information; and 4) CSEA filed a position statement in the instant matter, 
which falsely portrays her actions. 

1. Reemployment Benefits 

Charging Party appears to argue that CSEA violated the duty of fair representation on August 
7, 2014, when CSEA failed to assist her regarding her reemployment after the District issued 
the April 23, 2014 Layoff Notice. Charging Party believes that her seniority entitles her to 
choose from a list of 10 vacancies before being reassigned. CSEA disagrees. She believes that 
the April 23, 2014 Layoff Notice stated such rights were conferred under the Collective 
Bargaining Agreement. On August 11, 2014, CSEA responded and stated that Charging 
Party's interpretation was incorrect and explained that neither the Education Code nor the 
Collective Bargaining Agreement provide for this benefit. 

CSEA's disagreement with Charging Party does not appear to establish a prima facie violation 
of the duty of fair representation. A union is not required to process every complaint from 
every member. (United Teachers of Los Angeles (Collins), supra, PERB Decision No. 258.) 
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As noted above, a union is to be "accorded wide latitude in the representation of its members 
. . . absent a showing of arbitrary exercise of the union's power." (Hussey v. Operating 
Engineers (1995) 35 Cal.App.4th 1213.) Charging Party does not establish a prima facie case 
that CSEA violated EERA by failing to assist her regarding her alleged right to choose from a 
list of 10 Instructional Aide positions. The facts do not indicate that CSEA violated the duty of 
fair representation because CSEA responded to her concerns after she raised the issue and 
explained why Charging Party was not entitled to a choice from a list of 10 vacancies. 
Charging Party's mere disagreement with CSEA is insufficient to establish a breach of the duty 
of fair representation because PERB has held that disagreement with a union does not 
necessarily demonstrate that the union's conduct is without a rational basis or devoid of honest 
judgment. (National Union of Healthcare Workers (2012) PERB Decision No. 2249-M; 
United Teachers of Los Angeles (Buller) (1984) PERB Decision No. 438.) 

Charging Party also alleges that CSEA provided inconsistent statements regarding the 
interpretation of the language in the April 23, 2014 Layoff Notice. Even if Charging Party 
received inconsistent statements, PERB has held that allegations of inconsistent statements do 
not establish a prima facie violation of EERA where the employee organization's action or 
inaction was not without a rational basis or devoid of honest judgment. (Teamsters Local 137 
(Illum & DeMuro) (1995) PERB Decision No. A265E.) Here, Charging Party has failed to 
show how CSEA's interpretation of the April 23, 2014 Layoff Notice or its response to her 
concerns was irrational or devoid of honest judgment. The inconsistent statements would at 
most constitute mere negligence, which does not violate the duty of fair representation. (See, 
Coalition of University Employees (Buxton), supra, PERB Decision No. 1517-H.) 

In addition to Charging Party's disagreement with CSEA concerning her alleged entitlement to 
choose from a list of 10 Instructional Aide positions, Charging Party also disagrees with 
CSEA's contention that she is subject to the 63-month limited placement on a reemployment 

list, which will expire on January 1, 2015." On May 23, 2014, Moore sent an e-mail message 
to Charging Party explaining the 63-month limitations period prescribed under Education Code 
section 45298." In the e-mail message, Moore stated: 

I know that we have gone over this same ground several times; 
however, I will repeat it here to be sure that you understand it. All 

6 See, supra, fn. 4. 

" CSEA quotes in its position statement the May 23, 2014 e-mail message from Moore 
to Charging Party. As noted above, a Board agent is permitted to consider undisputed facts 
supplied by a respondent during charge investigation. (Service Employees International Union 
#790 (Adza), supra, PERB Decision No. 1632-M.) To the extent there are any factual disputes, 
those questions are properly resolved through PERB's hearing processes. (Golden Plains 
Unified School District, supra, PERB Decision No, 1489.) The existence of this e-mail 
message does not appear to be in dispute. 
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of the Instructional Assistant positions, including your own, were 
reduced from 3.5 hours to 3.0 hours in 2009. That means that the 
Instruction Aides were laid off from the 3.5 hour positions, but 
could take a voluntary reduction in hours in lieu of layoff to a 3.0 
hour position. Therefore, the Instructional Aides have 
reemployment rights to a 3.5 hour position for a 63-month period 
(39 months plus an additional 24 months) from the time of this 
2009 layoff under the Education Code. 

Concerning the 63-month limitations period, Charging Party asserts: 

It is arbitrary for Ms. Bleuler [CSEA Attorney] and LRR Moore 
to currently maintain that a legal 63 month period for restoration 
of hours should be based on an illegal 2009-10 reduction in 
hours and therefore should elapse on 1/1/15. Current CSEA 
employees are acting in bad faith: they provide provide [sic] no 
credible documentation whatsoever that provides a rational basis 
for them to suddenly and arbitrarily decide in 2012 to overturn 
the documented 9/15/2009 conclusion by CSEA's own 2009 on-
site Labor Relations Representative...." 
[emphases in original] 

As previously noted, PERB will not interpret the Education Code for the sole purpose of 
determining whether the Education Code was violated. (California Teachers' Assn. v. 
Livingston Union School Dist., supra, 219 Cal.App.3d at 1525.) However, PERB does have 
jurisdiction to interpret the Education Code as necessary to carry out its duty of administering 
EERA. (Whisman Elementary School District (1991) PERB Decision No. 868.) Although 
PERB lacks jurisdiction to enforce the Education Code, PERB has jurisdiction to the extent 
that Charging Party establishes a prima facie case that CSEA violated the duty of fair 
representation. Here, Charging Party in a conclusionner, states that CSEA's statements 
concerning the 63-month limitations period are "arbitrary" or that CSEA "acted in bad faith" 
because the underlying reduction in hours was unlawful. Charging Party supports these 
conclusory statements only by stating that in 2009 and 2010 a former CSEA Representative 
agreed that the District illegally reduced her hours in September 2009, but in 2012, CSEA 
changed its position. Charging Party fails to state in what manner CSEA "arbitrarily decide[d] 
in 2012 to overturn" its previous position concerning the legality of the 2009 layoff/reduction 
in hours. As noted above, even if Charging Party received inconsistent statements, PERB has 
held such allegations do not establish a prima facie violation of EERA, unless the employee 
organization's conduct was without a rational basis or devoid of honest judgment. (Teamsters 
Local 137 (Illum & DeMuro), supra, PERB Decision No. A265E.) Here, Charging Party does 
not describe in what manner CSEA has acted without rational basis or devoid of honest 
judgment in deciding that the 63-month limitations period applies to Charging Party. 

https://Cal.App.3d
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Consequently, Charging Party does not establish that CSEA violated EERA when it refused to 
assist her concerning her reemployment benefits. 

2. CSEA's False Portrayal of Facts in its Position Statement 

Charging Party asserts that CSEA's attorney "... is motivated [by] bad faith in trying to create 
the (false) impression that I was [a] party to the terms set forth in that document [an October 
17, 2012 Settlement Agreement] and therefore must have agreed to the terms in that 
[Settlement Agreement]...." Charging Party also argues that CSEA "...falsely portraying the 
12/17/12 reimbursement from SB(U)SD as a 'full and final settlement' for my illegal denial of 
employment throughout the entire 2011-2012 school year." It appears these assertions are in 
reference to CSEA's position statement, filed on July 18, 2014, which asserts the following as 
background information: 

CSEA in fact, after meeting with much resistance from the District and 
having been hampered by a refusal by the District to provide information, 
was ultimately successful in having the Instructional Assistants reinstated 
to their 3.0 hour positions from the reemployment list for the 2012-2013 
school year, having the temporary tutors removed, and having the 
Instructional Assistants, including Ms. Bastug, made whole with full back 
pay compensation for the 201 1-2012 school year, in an agreement entered 
into on October [1]7, 2012. 

Charging Party argues that the above-statement gives a false impression that she was a party to 
the October 17, 2012 Settlement Agreement. The statement merely conveys the undisputed 
fact that Charging Party received some benefit as a result of the October 17, 2012 Settlement 
Agreement. Charging Party acknowledges having received a check for an unknown amount, 
but argues that she did not consider the check as "full and final payment" for the District's 
alleged violations for the 2011-2012 school year. CSEA believes the District's payment to 
Charging Party was full back pay. Aside from disagreeing with CSEA's above-quoted 
statement that Charging Party was made whole, she fails to provide sufficient facts to establish 
how the above-quoted statement is indicative of conduct that is arbitrary, discriminatory or in 
bad faith. 

3. CSEA's Failure To Provide Documents 

Charging Party, without providing a specific date, states that sometime during the six months 
before she filed the instant charge, she requested that CSEA provide her with documentation 
regarding the 2009 layoff/reduction in hours "...as well as the 45 day notice which would have 
had to precede any legal 2009 reduction in hours...." Charging Party states that CSEA "...has 
consistently declined to provide any documentation directly pertaining [to] this issue...." 

Although Charging Party fails to provide specific dates, CSEA's position statement 
states that on May 21, 2014, Charging Party sent an e-mail message to CSEA, requesting 
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Taking as true Charging Party's allegations that CSEA failed to provide any documentation 
regarding the 2009 layoff, Charging Party, nonetheless, does not establish that CSEA acted 
arbitrarily, discriminatorily or in bad faith by failing to provide such documentation. 
Moreover, it does not appear that Charging Party has a right to CSEA's internal documents 
concerning the 2009 layoffs. Under various circumstances, PERB has held that a union does 
not violate the duty of fair representation by failing to provide copies of certain documents. 
(See, Saddleback Valley Educators Association (Forlund) (1990) PERB Decision No. 828 [ the 
duty of fair representation does not require the union to provide the employee with a transcript 
or documents from grievance-arbitration hearing]; Corona-Norco Teachers Association, 
CTA/NEA (Rumrill, et al.) (2000) PERB Decision No. 1385 [union's failure to provide meeting 
minutes and failure to answer several questions, in and of themselves, do not establish a breach 
of the duty of fair representation]; California State Employees Association (Bradford) (2001) 
PERB Decision No. 1421-S [CSEA did not violate the duty of fair representation when it failed 
to supply a member with information regarding its litigation expenses]; California State 
Employees Association (Mitchell) (1993) PERB Decision No. 969-S [no breach of the duty of 
fair representation when union refused to provide copies of its insurance coverage and polices, 
workers compensation insurance coverage, and information regarding another union member's 
case].) In light of the foregoing, even if Charging Party's allegation that it did not receive any 
documents from CSEA is taken as true, it does not appear that CSEA acted arbitrarily, 
discriminatorily or in bad faith because CSEA likely did not have a duty to supply her with 
general documents concerning the 2009 Layoff. 

Pattern of Conduct 

Even if any one action by the exclusive representative, standing alone, would not constitute a 
breach of the duty of fair representation, a violation may be established under a "pattern of 
conduct" theory. (Mi. Diablo Education Association (Scott) 2010 PERB Decision No. 2127.) 
PERB will assess whether the cumulative actions of the exclusive representative, even those 
outside the statute of limitations period, considered in their totality, are sufficient to constitute 
a prima facie showing of an arbitrary failure to fairly represent the employee. (Ibid; Service 
Employees International Union, Local 1021 (Schmidt) (2009) PERB Decision No. 2080-M.) 
Based on the totality of the facts provided by Charging Party, the charge fails to state a prima 
facie case that CSEA breached its duty of fair representation. 

certain documents. As noted above, a Board agent is permitted to consider undisputed facts 
supplied by a respondent during charge investigation. (Service Employees International Union 
#790 (Adza), supra, PERB Decision No. 1632-M.) To the extent there are any factual disputes, 
those questions are properly resolved through PERB's hearing processes. (Golden Plains 
Unified School District, supra, PERB Decision No. 1489.) The fact that on May 21, 2014, 
Charging Party made a request for information, does not appear to be in dispute. 
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Charging Party's allegations mainly express disagreement with CSEA's belief that the District 
correctly applied sections of the Education Code, as well as disagreement with CSEA's 
interpretations of the Collective Bargaining Agreement, and the language of the April 23, 2014 
Layoff Notice. Despite such disagreements between the parties over the course of several 
years, Charging Party alleges that numerous CSEA representatives, specifically, three CSEA 
Labor Relations Representatives, two CSEA Field Directors, and two CSEA Chapter 37 
Presidents, have been involved in addressing her concerns, albeit not to Charging Party's 
satisfaction. Nonetheless, CSEA is not expected or required to satisfy all members of the unit 
it represents. (See, Orange Unified Education Association & California Teachers Association 
(Rossmann) (2003) PERB Decision No. 1533.) In reviewing all of Charging Party's facts, 
even including the untimely 2009 and 2010 allegations that a CSEA representative initially 
agreed that she was entitled to 3.5 hours of work a day, Charging Party still does not allege 
how CSEA acted in a manner that is arbitrary, discriminatory or in bad faith. As noted above, 
a union's inconsistent positions do not necessarily mean it has breached its duty of fair 
representation, at most, this would constitute negligence, which does not violate the duty of 
fair representation. (See, Coalition of University Employees (Buxton), supra, PERB Decision 
No. 1517-H.) 

Charging Party's description of CSEA's entire course of conduct since 2009 does not appear to 
establish a prima facie case of an EERA violation. CSEA's decisions to: 1) not assist Charging 
Party concerning her reduction of hours; 2) not assist her regarding her alleged right to a 
choice from 10 Instructional Aide positions; 3) not support her contention that she should not 
be limited to only a 63-month placement on a reemployment list, taken together, do not 
establish a prima facie case under a pattern of conduct theory because CSEA is accorded wide 
latitude in the representation of its members. (See, Hussey v. Operating Engineers (1995) 35 
Cal.App.4th 1213.) Generally, PERB will not find that a refusal to pursue a 
grievance/complaint constitutes a breach of the duty of fair representation if the union made an 
honest, reasonable determination that the grievance/complaint lacks merit. (California School 
Employees Association & its Chapter 168 (Gibson) (2010) PERB Decision No. 2128.) 
Charging Party does not state how CSEA's decisions to not assist her lacked a rational basis. 
Instead, Charging Party quotes CSEA's e-mail messages, some as old as 2009, and makes 
conclusory statements that CSEA's statements were "devoid of rational basis" or "engage[d] in 
a bad faith attack on my very right to be re-employed" or "flew in the face of logic and rational 
judgment." However, Charging Party does not explain in what manner CSEA's conduct is 
devoid of rational basis or honest judgment nor is there anything in the statement of facts to 
indicate irrationality in CSEA's disagreements concerning her reduction of hours, her alleged 
right to a choice from 10 Instructional Aide positions, and her belief that her placement on the 
63-month reemployment list should not expire on January 1, 2015. Therefore, as noted above, 
the facts as alleged in the charge, in their totality, do not establish how CSEA's conduct was 
arbitrary, discriminatory or in bad faith. 
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For these reasons the charge, as presently written, does not state a prima facie case." If there 
are any factual inaccuracies in this letter or additional facts that would correct the deficiencies 
explained above, Charging Party may amend the charge. The amended charge should be 
prepared on a standard PERB unfair practice charge form, clearly labeled First Amended 
Charge, contain all the facts and allegations you wish to make, and be signed under penalty of 
perjury by an authorized agent of Charging Party. The amended charge must have the case 
number written on the top right hand corner of the charge form. The amended charge must be 
served on the Respondent's representative and the original proof of service must be filed with 
PERB. If an amended charge or withdrawal is not filed on or before NOVEMBER 24, 201410 
PERB will dismiss your charge. If you have any questions, please call me at the above 
telephone number. 

Sincerely, 

Mirna Solis 
Regional Attorney 

MZS 

'In Eastside Union School District (1984) PERB Decision No. 466, the Board 
explained that a prima facie case is established where the Board agent is able to make "a 
determination that the facts as alleged in the charge state a legal cause of action and that the 
charging party is capable of providing admissible evidence in support of the allegations. 
Consequently, where the investigation results in receipt of conflicting allegations of fact or 
contrary theories of law, fair proceedings, if not due process, demand that a complaint be 
issued and the matter be sent to formal hearing." (Ibid.) 

10 A document is "filed" on the date the document is actually received by PERB, 
including if transmitted via facsimile or electronic mail. (PERB Regulation 32135.) 




