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STATE OF CALIFORNIA 
DECISION OF THE 

PUBLIC EMPLOYMENT RELATIONS BOARD 

LUCINDA DALY, 

Charging Party, Case No. SF-CE-3132-E 

v. PERB Decision No. 2553 

BERKELEY UNIFIED SCHOOL DISTRICT, February 23, 2018 

Respondent. 

Appearances: Lucinda Daly, on her own behalf; Fagen, Friedman & Fulfrost by Joshua A. 
Stevens, Attorney, for Berkeley Unified School District. 

Before Gregersen, Chair; Banks and Winslow Members. 

DECISION1 

BANKS, Member: This case is before the Public Employment Relations Board (PERB 

or Board) on appeal by Lucinda Daly (Daly) from the dismissal of her unfair practice charge 

by PERB’s Office of the General Counsel. The charge, which was filed on June 1, 2015 and 

amended on February 10, 2016, alleged that Daly’s employer, the Berkeley Unified School 

District (District), violated the Educational Employment Relations Act (EERA)2 by: denying 

Daly union representation at an October 27, 2014 meeting at which Daly was questioned about 

an anonymous parent complaint; placing Daly on administrative leave on October 27 and 28, 

1 PERB Regulation 32320(d), provides in pertinent part: “Effective July 1, 2013, a 
majority of the Board members issuing a decision or order pursuant to an appeal filed under 
Section 32635 [Board Review of Dismissals] shall determine whether the decision or order, or 
any part thereof, shall be designated as precedential.” Having met none of the criteria 
enumerated in the regulation, the decision herein has not been designated as precedential. 
(PERB Regulations are codified at Cal. Code Regs., tit. 8, sec. 31001 et seq.) 

2 EERA is codified at Government Code section 3540 et seq. Unless otherwise 
indicated, all statutory references herein are to the Government Code. 
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2014, while the District investigated the parent complaint against Daly; denying Daly the 

opportunity to review the anonymous complaint before placing it in her personnel file; and, 

issuing Daly a “Notice of Unsatisfactory Performance and Unprofessional Conduct”(NUPUC) 

on June 12, 2015 in retaliation for Daly filing the unfair practice charge that initiated this case. 

On March 17, 2016, the Office of the General Counsel dismissed all allegations in the 

amended charge. Daly’s allegations that the District interfered with her right to union 

representation, that it placed her on administrative leave in retaliation for protected conduct, 

and that it placed a parent complaint in Daly’s personnel file without notice were dismissed as 

untimely, as each of these events was alleged to have occurred in October 2014, more than six 

months before Daly filed her charge.3 The Office of the General Counsel also determined that 

Daly’s charge failed to allege facts demonstrating disparate treatment, a departure from 

established procedures, or any other facts suggestive of unlawful motive and, accordingly, it 

dismissed Daly’s remaining allegation that the District’s June 12, 2015 NUPUC was 

discriminatorily motivated. 

On appeal, Daly asserts that all charge allegations were timely, either because they 

occurred within the applicable limitations period or because they were subject to equitable 

tolling. The appeal also argues that the Office of the General Counsel failed to consider 

relevant evidence of the District’s unlawful motive, including a YouTube video allegedly 

demonstrating disparate treatment and/or that the NUPUC issued to Daly constituted unusually 

3 The Office of the General Counsel’s January 27, 2016 warning letter also advised 
Daly that, because she was acting solely on her own behalf, and not as an agent of the Berkeley 
Federation of Teachers (Federation), which is the exclusive representative of the District’s 
certificated employees, she lacked standing to allege that the District had unilaterally altered its 
policies affecting employee personnel files. We consider below Daly’s contention on appeal 
that, regardless of her lack of standing to allege a bargaining violation, the District’s departure 
from established procedures provides evidence of unlawful motive in support of her 
discrimination allegation. 
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harsh punishment under the circumstances, because other teachers and District staff were not 

reprimanded or subjected to other adverse action for engaging in the same or similar conduct. 

The District urges us to affirm the dismissal, arguing that each allegation in the 

amended charge was untimely, lacked proper standing, and/or failed to state a prima facie case, 

as described in the Office of the General Counsel’s warning letter, and that neither Daly’s 

amended charge nor her appeal cure these deficiencies. 

The Board has reviewed the entire case file in light of the issues raised by Daly’s 

appeal, the District’s opposition thereto, and applicable law. Based on this review, the Board 

reverses the dismissal in part and directs the Office of the General Counsel to issue a complaint 

in accordance with this decision. 

FACTUAL AND PROCEDURAL BACKGROUND4 

On October 27, 2014, Daly was pulled out of her classroom by Vice Principal Ashley 

Milton (Milton) and told to report to the District office. There, Daly met with Assistant 

Superintendent Delia Ruiz (Ruiz), who told Daly that the District had received an anonymous 

e-mail complaint about her. Daly was placed on administrative leave. Daly’s charge, as 

amended, alleges that the meeting lasted about 15 minutes and that she was denied her right to 

representation at the meeting with Ruiz. 

4 Because this matter comes before the Board on dismissal without a hearing, we treat 
the charging party’s factual allegations as true and consider them in the light most favorable to 
the charging party’s case. (Golden Plains Unified School District (2002) PERB Decision 
No. 1489 (Golden Plains), p. 6.) Where the charging party offers conflicting facts, the Board 
accepts that version most favorable to the charging party’s case and disregards others. 
(California School Employees Association & its Chapter 244 (Gutierrez) (2004) PERB 
Decision No. 1606, pp. 3-4.) In addition to the charging party’s factual allegations, we may 
also consider information provided by the respondent, when such information is submitted 
under oath, complements without contradicting the facts alleged in the charge, and is not 
disputed by the charging party. (PERB Reg. 32620, subd. (c); Hartnell Community College 
District (2015) PERB Decision No. 2452 (Hartnell), pp. 19-20. PERB Regulations are 
codified at Cal. Code Regs., tit. 8, § 31001 et seq.) 
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The next day, October 28, 2014, Daly met with Ruiz again for approximately 30 minutes, 

this time accompanied by Federation President Cathy Campbell (Campbell). 

Daly returned to work from administrative leave on October 29, 2014. 

On or about November 17, 2014, the District issued Daly a written reprimand, a copy of 

which was placed in her personnel file.5 

On November 19, 2014, Daly requested from Ruiz a copy of the anonymous complaint. 

Ruiz refused. 

On or about January 7, 2015, the Federation filed a grievance with the District. 

According to the District’s verified position statements, the grievance concerned whether 

Article 15.8 of the collective bargaining agreement (CBA) between the Federation and the 

District, which requires disclosure of formal complaints to affected employees, also applied to 

informal, anonymous e-mail messages, such as the one received by the District regarding Daly. 

According to the District, the grievance did not request that the November 17, 2014 written 

reprimand be removed from Daly’s personnel file, nor did it allege any violation of other 

provisions of the CBA or of Daly’s statutory right to representation during an investigative 

meeting, including the October 27, 2014 meeting. 

The grievance was denied and appealed to successive levels of the grievance process 

until February 12, 2015, when the Federation requested that it be submitted to binding 

arbitration. 

5 In the amended charge filed on February 10, 2016, Daly alleged that the anonymous 
complaint remains in her personnel file. In the August 31, 2015 filing, Daly alleged that the 
anonymous complaint is maintained in a separate “secret”personnel file. Although the District 
denies that the anonymous complaint was ever placed in Daly’s personnel file, its August 5, 
2015 position statement acknowledges that the written reprimand was initiated by the 
anonymous complaint and based on interviews with students in Daly’s class. 
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On May 28, 2015, the Federation and the District met for the grievance arbitration. 

However, Daly alleges this meeting “did not resolve the issue,”and that “[w]e did not perform 

the arbitration meeting.” According to the District’s verified position statements, the grievance 

was settled on May 28, 2015 on the morning of the scheduled arbitration. Pursuant to the 

settlement Daly received a copy of the anonymous complaint. The settlement also provided that 

any future written complaints, whether formal or informal, that lead to an investigation and that 

result in discipline, would also be provided to the employee. In return, the Federation withdrew 

the grievance with prejudice. 

Daly filed the present unfair practice charge on June 1, 2015. 

On June 4, 2015, an incident occurred at Daly’s school wherein a group of students ran 

through the courtyard unclothed. Daly refers to this incident as the “Senior Streak Event.” What 

occurred during this event is somewhat unclear from the various descriptions provided by Daly. 

It appears that at least some of Daly’s students exited her classroom to view the streaking 

students as the incident began. Daly “didn’t want to leave [her] students un-attended,”so she 

went with them. 

According to the NUPUC, multiple witnesses observed Daly using her cell phone to 

record the students participating in the streak event. Daly denies this accusation. In her June 23, 

2015 filing, Daly alleged, “The [D]istrict accused me of ‘pornography’and filming students. 

This is absolutely false and a slander against my character.” In the August 31, 2015 filing, Daly 

alleges, “I did not film any students during the event in question.” (Emphasis in original.) In 

the amended charge, filed on February 10, 2016, Daly alleges: “The [D]istrict accused me of 

‘pornography’and filming students. This is absolutely false and a slander against my character. 

I did not publish this event. The administration was witness to this event.” (Emphasis in 

original.) 
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In support of her allegation that District officials witnessed and implicitly condoned the 

event, Daly provided a link to a YouTube video. For the purposes of its investigation, the Office 

of the General Counsel “assumed that the link contains a video depicting these events as 

Charging Party describes,”but declined to view the video. 

On June 12, 2015, the District issued the NUPUC. The charge does not describe what 

occurred between the June 4, 2015 incident and the date she received the NUPUC.6 The 

District’s first verified position statement, filed on August 5, 2015, alleges that, on June 5, 2015, 

District administrators met with Daly and Federation President Campbell. During this meeting, 

Daly allegedly admitted that “she intended to film the streaking students and send the video to her 

daughter.” The District informed Daly that filming students, some of whom were minors, could 

be characterized as producing child pornography, and that transmitting such media could be 

considered distribution of child pornography. District administrators accused Daly of “mak[ing] 

light of the situation,”and not appreciating the seriousness of the incident or her actions. 

The District reported Daly to Child Protective Services pursuant to the Child Abuse and 

Neglect Reporting Act (CANRA).7 On June 12, 2015, the District issued Daly the NUPUC, 

which describes the June 4, 2015 incident along with other instances of what the District 

characterized as unsatisfactory performance or unprofessional conduct. 

6 Although the appeal provides additional factual detail, including sworn affidavits 
from witnesses to the events on which the NUPUC was based, because Daly has not shown 
good cause for presenting new information on appeal, i.e., why the newly-submitted 
information was not previously available, we decline to consider it. (PERB Reg. 32635, 
subd. (b); Hartnell, supra, PERB Decision No. 2452, p. 27.) 

7 CANRA is codified at Penal Code section 11164 et seq. 
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On June 23 and August 31, 2015, Daly filed what she described as “additional evidence” 

in support of her charge, though neither filing was submitted under oath and, as of January 27, 

2016, neither was considered part of the allegations included in the charge. On that date, the 

Office of the General Counsel issued a warning letter advising Daly that the charge was deficient 

in several respects, including untimeliness as to all allegations and lack of standing for Daly’s 

allegation that the District had refused to provide a copy of the anonymous parent complaint, 

alleging in violation of the CBA. 

On August 5, 2015, the District filed a position statement in which it denied all 

allegations contained in Daly’s charge. 

On February 10, 2016, Daly filed an amended charge, which included a statement made 

under penalty of perjury and incorporated by reference the previously-filed, but defective 

amendments of June 23 and August 31, 2015. 

On February 24, 2016, the District filed an amended position statement. 

On March 17, 2016, the Office of the General Counsel dismissed the charge. 

On March 25, 2016, Daly filed the present appeal without proof of service. Following 

notice from PERB’s Appeals Office to perfect her filing, on April 5 and 11, 2016, Daly filed 

additional documents, including proof of service, which perfected the appeal. 

On May 9, 2016, the District filed its opposition to the appeal, and the matter was placed 

on the Board’s docket the following day. 

ISSUES ON APPEAL 

Daly’s central contention on appeal is that, contrary to Eastside Union School District 

(1984) PERB Decision No. 466 and similar authority, the Office of the General Counsel 

resolved various factual and legal disputes to dismiss the charge. Daly contends, for example, 

that the Office of the General Counsel failed to consider the context of the Senior Streak Event, 
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including evidence that she was subjected to disparate or unusually harsh treatment, because 

other teachers and District staff were present and witnessed the event but, unlike Daly, were 

not reprimanded or otherwise subjected to adverse action. Among the evidence cited by Daly 

in support of this contention is a link to a YouTube video of the event, which was included as 

part of her charge, but not reviewed by the Office of the General Counsel. 

Daly also argues that the Office of the General Counsel failed to consider evidence that 

the District violated provisions of the CBA and the Education Code, which the Office of the 

General Counsel dismissed for lack of jurisdiction. Daly contends that these allegations were 

not submitted as independent unfair practices, but to show that the District departed from 

established procedures and therefore should have been considered as evidence of improper 

motive in support of Daly’s discrimination allegation. She also argues that the Office of the 

General Counsel erred in determining that the NUPUC was not objectively adverse to her 

employment and thus could not form the basis of a discrimination or retaliation allegation. 

The appeal also argues that the Office of the General Counsel improperly failed to 

apply equitable or statutory tolling to her allegation that the District interfered with her right to 

union representation at an investigative meeting on October 27, 2014. Daly argues that this 

allegation was or reasonably should have been covered by a grievance brought by the 

Federation and settled on May 28, 2015, three days before she filed her unfair practice charge. 

In response, the District argues that all allegations in the charge were fully considered 

and properly dismissed, as demonstrated by the Office of the General Counsel’s warning letter, 

and it urges PERB to deny the appeal and adopt the dismissal. In particular, the District argues 

that Daly’s discrimination allegation was properly dismissed for failure to state a prima facie 

case, as it fails to provide a clear and concise statement of how the District’s conduct violated 

any provision of EERA; that alleged violations of the CBA, Education Code or other external 
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law were either properly dismissed for lack of jurisdiction and/or lack of standing or provided 

no logical or probative evidence of unlawful motive in support of Daly’s discrimination 

allegation; and that the Office of the General appropriately declined to apply tolling to Daly’s 

allegation that the District interfered with her right to representation at an October 27, 2014 

investigative meeting because there was insufficient evidence that this allegation was included 

as part of the subject of the Federation’s grievance on behalf of Daly. 

DISCUSSION 

Timeliness of Events Allegedly Occurring in 2014 

PERB is generally precluded from issuing “a complaint in respect of any charge based 

upon an alleged unfair practice occurring more than six months prior to the filing of the charge.” 

(EERA, § 3541.5, subd. (a)(1); Coachella Valley Mosquito and Vector Control District v. Public 

Employment Relations Bd. (2005) 35 Cal.4th 1072, 1089-1091.) The limitations period begins to 

run once the charging party knows, or reasonably should have known, of the conduct underlying 

the charge. (Gavilan Joint Community College District (1996) PERB Decision No. 1177, p. 4; 

San Dieguito Union High School District (1982) PERB Decision No. 194, p. 14.) Because Daly 

filed her charge on June 1, 2015, events allegedly occurring before December 1, 2014 were 

outside the six-month limitations period and therefore untimely, unless subject to an exception, 

such as statutory or equitable tolling. 

Statutory tolling is authorized by EERA section 3541.5, subdivision (a)(2), which 

prohibits PERB from issuing a complaint against conduct also prohibited by the provisions 

of a collective bargaining agreement “until the grievance machinery of the agreement, if it 

exists and covers the matter at issue, has been exhausted, either by settlement or binding 

arbitration. . . . .” In determining whether an unfair practice charge was timely filed, EERA 

directs PERB to consider the six-month limitation to have been tolled during the time it took 
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the charging party to exhaust the grievance machinery, if the issue presented in the unfair 

practice charge is the same as the issue presented in the grievance procedure. (EERA, § 3541.5, 

subd. (a)(2); Oxnard Elementary School District (2004) PERB Decision No. 1728, pp. 5-6, 9.) 

In addition, PERB recognizes the doctrine of equitable tolling, under which unfair 

practice allegations occurring outside the six-month limitations period may be treated as timely 

where: (1) the charging party uses a collectively-bargained grievance procedure not ending in 

binding arbitration; (2) to resolve a dispute which is the subject of an unfair practice charge; 

(3) the charging party prosecutes the matter reasonably and in good faith through the 

collectively-bargained grievance procedure; and (4) tolling would not frustrate the purpose of 

the limitations period by causing unfair surprise or prejudice to the respondent. (Jurupa 

Unified School District (2012) PERB Decision No. 2283, pp. 13-14; State of California 

(Department of Personnel Administration) (2009) PERB Decision No. 2013-S (State of CA 

(DPA)), p. 3.) Equitable tolling allows a party with more than one legal remedy to pursue one 

without forfeiting other(s). (Trustees of the California State University (San Jose) (2009) 

PERB Decision No. 2032-H, pp. 6-7, citing McDonald v. Antelope Valley Community College 

Dist. (2008) 45 Cal.4th 88.) 

Regardless of whether statutory or equitable, tolling requires that the grievance or other 

collectively-bargained complaint put the other party on notice of the same dispute at issue in 

the unfair practice charge. (San Diego Unified School District (2017) PERB Decision 

No. 2538, p. 10; Trustees of the California State University (San Jose) (2009) PERB Decision 

No. 2032-H, pp. 10-11.) For example, an unfair practice charge alleging discrimination for 

protected conduct is only subject to tolling if the grievance alleges discrimination on that basis, 

or if other facts put the respondent on notice that discrimination was at issue in the grievance. 

(Peralta Community College District (2001) PERB Decision No. 1462 (Peralta), adopting 
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dismissal letter at p. 3; Los Angeles Unified School District (2014) PERB Decision No. 2359, 

p. 11.) 

Requiring that the grievance concern the same dispute as the unfair practice charge 

allegation prevents unfair surprise or prejudice to the respondent because initiation of the 

dispute resolution procedure gives notice of the dispute that is the subject of the unfair practice 

charge. (State of CA (DPA), supra, PERB Decision No. 2013-S, pp. 3-4; Long Beach 

Community College District (2009) PERB Decision No. 2002, p. 15.) Conversely, if the issue 

in the grievance and the unfair practice charge are different, the respondent lacks sufficient 

notice and tolling will not apply. (Peralta, supra, PERB Decision No. 1462, adopting 

dismissal letter at p. 3; Santa Monica-Malibu Unified School District (2000) PERB Decision 

No. 1389 (Santa Monica-Malibu), p. 3, fn. 2.) 

Daly argues that her allegations that the District interfered with her right to union 

representation, that it placed her on administrative leave in retaliation for her protected 

conduct, and that it placed an anonymous complaint in her personnel file without notice, are 

subject to tolling because the Federation filed a grievance on her behalf on January 7, 2015 and 

settled it on May 28, 2015, three days before she filed her unfair practice charge. If correct, 

these unfair practice allegations would remain timely, despite allegedly occurring in late 2014, 

more than six months before she filed her charge. 

As noted in the warning and dismissal letters, no documents related to the grievance 

were provided with the original or amended unfair practice charge, and the narrative statement 

of the charge included insufficient information to determine whether the grievance allegations 

were the same as those raised in the unfair practice charge. According to the District’s verified 

position statements, the grievance concerned whether Article 15.8 of the CBA between the 

Federation and the District, which requires disclosure of formal complaints to affected 

11 
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employees, also applied to informal anonymous e-mail messages, such as the one regarding 

Daly. Because the District’s sworn position statement included a description of the grievance, 

which Daly did not dispute, we may consider this information when determining whether the 

Federation’s grievance and Daly’s unfair practice charge included substantively identical 

allegations for tolling purposes. (PERB Reg. 32620, subd. (c); Hartnell, supra, PERB 

Decision No. 2452, pp. 19-20, and authorities cited therein.) 

We agree with the Office of the General Counsel that Daly’s allegations that the 

District interfered with her right to union representation and that it placed her on administrative 

leave in retaliation for protected conduct bear no similarity to the substance of the Federation’s 

grievance, as described in the District’s position statement, and therefore were not subject to 

statutory or equitable tolling. (Santa Monica-Malibu, supra, PERB Decision No. 1389, p. 3, 

fn. 2.) Because they occurred outside the six-month limitations period, insofar as these matters 

were alleged as independent unfair practices, they were properly dismissed as untimely.8 

Daly’s allegation that the District placed an anonymous complaint in her personnel file 

without notice involves the same subject raised by the Federation’s grievance: whether the 

CBA requires disclosure of informal, anonymous complaints, such as an e-mail message from 

a parent, to the affected employee. However, Daly’s charge does not indicate that the 

Federation’s grievance alleged that the District’s refusal to provide Daly with a copy of the 

anonymous complaint was motivated by a discriminatory intent or purpose, and nothing in the 

District’s position statements indicate that it was otherwise on notice that discrimination was at 

8 Events occurring outside the six-month limitation period cannot be used to establish an 
independent violation, but may serve as background evidence of a respondent’s motive for 
conduct that is part of a timely allegation. (City of Oakland (2014) PERB Decision No. 2387-M, 
pp. 34-35; Regents of the University of California (2012) PERB Decision No. 2302-H (Regents), 
adopting proposed decision at p. 20, fn. 4.) 
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issue in the grievance. We conclude that the Office of the General Counsel appropriately 

rejected Daly’s tolling argument for this allegation as unsupported. 

We turn then to Daly’s allegation that the District’s June 12, 2015 NUPUC was issued 

in retaliation for Daly’s protected conduct and her contention on appeal that the Office of the 

General Counsel failed to consider relevant evidence of the District’s unlawful motive. 

The District’s June 12, 2015 NUPUC 

Discrimination 

EERA makes it unlawful for a public school employer to “[i]mpose or threaten to 

impose reprisals on employees, to discriminate or threaten to discriminate against employees, 

or otherwise to interfere with, restrain, or coerce employees because of their exercise of rights 

guaranteed by [EERA].” (§ 3543.5, subd (a).) To state a prima facie case that an employer 

discriminated or retaliated against an employee in violation of EERA section 3543.5, 

subdivision (a), the charging party must allege facts showing that: (1) the employee exercised 

rights under EERA; (2) the employer knew of the employee’s protected conduct; (3) the 

employer took adverse action against the employee; and (4) the adverse action was taken 

because of the employee’s protected conduct. (Hartnell, supra, PERB Decision No. 2452, 

p. 20, citing Novato Unified School District (1982) PERB Decision No. 210 (Novato).) 

Adverse Action 

In determining whether an employment action is adverse, PERB asks whether a 

reasonable person under the same circumstances would consider the action to have had an 

adverse impact on terms or conditions of employment. (Newark Unified School District (1991) 

PERB Decision No. 864 (Newark), pp. 11-12; Palo Verde Unified School District (1988) 

PERB Decision No. 689, p. 12; see also Regents of the University of California (1998) PERB 

Decision No. 1263-H, adopting proposed decision at p. 52.) Adverse actions are not limited to 
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formal discipline; nor do they require a loss of pay or benefits. (Newark, supra, p. 11, fn. 3; 

Simi Valley Unified School District (2004) PERB Decision No. 1714, pp. 13-15; Trustees of 

the California State University (San Marcos) (2009) PERB Decision No. 2070-H, p. 9.) 

Placing a negative evaluation, counseling memorandum or other document that could support 

future discipline in an employee’s personnel file or maintaining it in a separate, unofficial file 

for future use against the employee is objectively adverse. (Berkeley Unified School District 

(2015) PERB Decision No. 2411, p. 22; Novato, supra, PERB Decision No. 210, p. 11.) 

Pursuant to the Education Code, a public school employer must provide a permanent 

certificated employee with at least 90 days’notice before taking formal disciplinary action for 

unsatisfactory performance and at least 45 days’notice before taking disciplinary action for 

unprofessional conduct. (Ed. Code, §§ 44938, 44932.) Although the NUPUC does not itself 

impose or prescribe formal discipline, or result in a loss of pay or benefits, the Office of the 

General Counsel determined that it was objectively adverse to Daly’s continued employment 

with the District because, like a negative evaluation or written reprimand, it could support 

future disciplinary action. We agree with the Office of the General Counsel that the NUPUC 

was an adverse action under PERB’s Novato analysis. 

Protected Activity 

Because the right to union representation is guaranteed by EERA, Daly engaged in 

protected conduct by appearing with Campbell as her union representative at the October 28, 

2014 meeting. (Capistrano Unified School District (2015) PERB Decision No. 2440, pp. 10-11; 

County of Riverside (2009) PERB Decision No. 2090-M, p. 27.) According to the NUPUC, 

Daly also appeared with a union representative for a meeting on June 5, 2015 at which Principal 

Kristin Glenchur (Glenchur) and Daly’s supervisor, Dean of Attendance Janelle Bugarini 

(Bugarini), questioned Daly about her conduct at the Senior Streak Event the previous day. 
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Daly’s charge also alleges that, on November 19, 2014, Ruiz refused Daly’s request 

for a copy of the anonymous complaint in violation of the CBA. An employee’s assertion 

of rights established by a negotiated agreement constitutes “participation”in the activities 

of an employee organization and is therefore protected. (EERA, § 3543, subd. (a); 

North Sacramento School District (1982) PERB Decision No. 264 (North Sacramento), p. 6; 

Los Angeles Unified School District (1992) PERB Decision No. 957, adopting proposed 

decision at pp. 18-19.) Because the charge and supporting materials did not include a copy of 

the CBA nor quote from or summarize the applicable provisions governing employee 

personnel files, the Office of the General Counsel determined that the charge included 

insufficient information to determine whether Daly also engaged in protected conduct by 

asserting a collectively-bargained right. However, as discussed previously, the District’s 

position statements provide sufficient detail to establish that Daly made a reasonable, good-

faith assertion of a collectively-bargained right, and that the Federation thereafter filed, 

pursued and eventually settled a grievance on her behalf to establish the scope of employee 

rights under Articles 15.7.1 and 15.7.5 of the CBA. These allegations are sufficient to 

establish that Daly engaged in protected conduct on November 19, 2014, when she asserted in 

good faith her collectively-bargained right to receive a copy of the parent complaint (Hartnell, 

supra, PERB Decision No. 2452, p. 39.) 

In addition, participating in a collectively-bargained grievance procedure and in 

PERB’s unfair practice proceedings are also protected by EERA. (Healdsburg Union High 

School District (1997) PERB Decision No. 1185, p. 47; Jurupa Unified School District (2015) 

PERB Decision No. 2420, p. 37.) Because Daly alleges that she was the subject of the 

Federation’s grievance, which was filed on January 7, 2015 and pursued until May 28, 2015, 

when the matter was settled, and because she filed the present unfair practice charge on June 1, 
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2015, she has alleged sufficient facts establishing that she has engaged in protected activities 

throughout the period beginning on or about October 28, 2014 and continuing to the present. 

Employer Knowledge 

To establish the element of employer knowledge, the charging party must allege facts 

demonstrating that at least one of the individuals responsible for taking adverse action knew of 

the protected conduct. (Los Angeles Unified School District (2015) PERB Decision No. 2447, 

p. 18; Regents, supra, PERB Decision No. 2302-H, adopting proposed decision at pp. 16-17.) 

The burden of demonstrating employer knowledge rests with the charging party. (PERB 

Reg. 32178; Escondido Union Elementary School District (2009) PERB Decision No. 2019, 

p. 19.) However, the charging party need not demonstrate that each decision-maker was aware 

of all the charging party’s protected activities to satisfy the employer knowledge requirement. 

(Regents of the University of California (Los Angeles) (2008) PERB Decision No. 1995-H, 

p. 9.) 

Here, the charge alleges, and the District’s position statement and other materials in the 

case file indicate, that the relevant decision-makers knew of Daly’s protected conduct. 

Glenchur, who signed the NUPUC, met with Daly and her union representative on June 5, 

2015. Also present for that meeting was Bugarini, who, along with Ruiz, was furnished a copy 

of the NUPUC. By virtue of her attendance at the June 5, 2015 investigative meeting with 

Daly and Campbell, Bugarini was thus also aware of at least some of Daly’s protected activity. 

Additionally, Ruiz had conducted the investigative meeting with Daly the previous 

October at which Daly was accompanied by her union representative and was the District 

official to whom Daly asserted her collectively-bargained right to a copy of the anonymous 

parent complaint. Ruiz also knew of Daly’s unfair practice charge, as she was served with a 

letter from PERB, dated June 1, 2015, which gave notice that the charge had been filed. Ruiz 
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also signed and submitted to PERB other documents during the investigation of the charge, 

including the District’s notice of appearance form and a declaration attesting to her personal 

knowledge of the events described in the District’s August 5, 2015 position statement, 

including the Federation’s grievance on Daly’s behalf. Thus, there are sufficient facts to show 

both that the District officials responsible for issuing the NUPUC were aware of Daly’s 

protected conduct. 

Unlawful Motive, Purpose or Intent 

Unlawful motivation, purpose or intent is “the specific nexus required in the 

establishment of a prima facie case”of discrimination or retaliation. (Palo Verde Unified 

School District (2013) PERB Decision No. 2337 (Palo Verde), p. 10.) Nexus may be 

established by direct evidence, as when the employer’s words or conduct reveal that its 

adverse action was based on union activity or other protected conduct. (Contra Costa 

Community College District (2006) PERB Decision No. 1852, adopting proposed decision at 

pp. 10, 14-16; Chula Vista Elementary School District (2011) PERB Decision No. 2221, 

pp. 19-20.) More typically, nexus is established through “nexus factors”used to identify 

circumstantial evidence which may support an inference of unlawful intent. (Novato , supra, 

PERB Decision No. 210, p. 6; Carlsbad Unified School District (1979) PERB Decision 

No. 89, p. 11; Republic Aviation Corp. v. NLRB (1945) 324 U.S. 793, 805; Radio Officers’ 

Union v. NLRB (1954) 347 U.S. 17, 40-43.) 

Through its decisional law, PERB has developed several “nexus factors”used for 

identifying the circumstances which may support an inference of unlawful intent. The first of 

the nexus factors is the timing of the employer’s decision to take adverse action. Although 

close temporal proximity between the employee’s protected conduct and an adverse action is 
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important (North Sacramento, supra, PERB Decision No. 264), timing alone is usually not 

determinative but goes to the strength of the inference of unlawful motive. (Sacramento City 

Unified School District (2010) PERB Decision No. 2129, p. 9.)9 

Along with suspicious timing, facts establishing one or more of the following factors 

may also be used to establish unlawful motive, intent or purpose as part of a prima facie case 

of discrimination/retaliation: (1) the employer’s disparate treatment of the employee (State of 

California (Department of Transportation) (1984) PERB Decision No. 459-S); (2) the 

employer’s departure from established procedures and standards when dealing with the 

employee (Santa Clara Unified School District (1979) PERB Decision No. 104, p. 15); (3) the 

employer’s inconsistent or contradictory justifications for its actions (State of California 

(Department of Parks and Recreation) (1983) PERB Decision No. 328-S); (4) the employer’s 

cursory investigation of the employee’s misconduct (City of Torrance (2008) PERB Decision 

No. 1971-M; Coast Community College District (2003) PERB Decision No. 1560 (Coast), 

adopting proposed decision at p. 36); (5) the employer’s failure to offer the employee 

justification at the time it took action (Oakland Unified School District (2003) PERB Decision 

No. 1529) or the offering of exaggerated, vague, shifting or ambiguous reasons (McFarland 

Unified School District (1990) PERB Decision No. 786 (McFarland), p. 12; Novato, supra, 

9 As the Board explained in Novato and subsequent cases, the analysis of circumstantial 
evidence through nexus factors is only necessary in cases where there is no direct proof 
motive. (Novato, supra, PERB Decision No. 210, p. 7; Contra Costa Community College 
District (2003) PERB Decision No. 1520, p. 7.) In those cases involving direct evidence of 
unlawful motive, it is unnecessary to resort to Novato’s analysis of nexus factors to evaluate 
circumstantial evidence of unlawful motive. (Regents of the University of California (Davis) 
(2004) PERB Decision No. 1590-H, pp. 7-8; The Regents of the University of California 
(1997) PERB Decision No. 1188-H, p. 29; see also Berkeley Unified School District (2003) 
PERB Decision No. 1538, p. 4, citing, San Marcos Unified School District (2003) PERB 
Decision No. 1508, p. 45, fn. 26.) 
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PERB Decision No. 210, pp. 12-13); (6) employer animosity towards union activists or 

protected employee activity (City of Oakland, supra, PERB Decision No. 2387-M, pp. 28-31; 

Coast, supra, PERB Decision No. 1560, adopting proposed decision at pp. 41-42); or 

(7) any other facts that might demonstrate the employer’s unlawful motive. 

(North Sacramento, supra, PERB Decision No. 264; Rainbow Municipal Water District (2004) 

PERB Decision No. 1676-M, p. 1.) 

The District issued the NUPUC to Daly approximately two weeks after the Federation 

settled the grievance and Daly filed her unfair practice charge and only one week after she 

appeared with a union representative at an investigative meeting conducted by Glenchur and 

Bugarini. Daly’s charge sufficiently alleges close temporal proximity between her protected 

conduct and the adverse action. However, while suspicious timing is present, absent direct 

evidence of unlawful motive, facts establishing one or more other nexus factors, i.e., in 

addition to close temporal proximity, must also be alleged to state a prima facie case of 

discrimination or retaliation. (California Teachers Association, Solano Community College 

Chapter, CTA/NEA (Tsai) (2010) PERB Decision No. 2096, p. 11; Coast Community College 

District (1982) PERB Decision No. 251, p. 23; Moreland Elementary School District (1982) 

PERB Decision No. 227, pp. 13-14.) 

Daly’s appeal challenges the Office of the General Counsel’s determination that, aside 

from suspicious timing, no other facts alleged in the charge are suggestive of unlawful motive 

with respect to the June 12 NUPUC. Daly argues, among other things, that the Office of the 

General Counsel neglected to consider her allegations that, by placing an anonymous 

complaint in her personnel file without notice and opportunity to review the document, the 
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District departed from established procedures, including provisions of the Education Code10 

and the CBA, as evidence of unlawful motive. The Office of the General Counsel considered 

but rejected this contention. It reasoned that any departure from the Education Code and 

collectively-bargained provisions governing employee personnel files could not logically serve 

as evidence of unlawful motive because these events were alleged to have occurred in 

November 2014, before Daly engaged in protected conduct by participating in the Federation’s 

grievance and then filing her own unfair practice charge. (Dismissal letter, citing Regents, 

supra, PERB Decision No. 2302-H, adopting proposed decision at p. 22.) 

We agree with Daly that this explanation fails to address all the relevant evidence, 

including Daly’s participation in protected conduct before November 2014. According to the 

charge allegations, Daly appeared with a union representative at an October 27, 2014 meeting, 

at which Ruiz questioned Daly about the anonymous parent complaint. Daly was placed on 

administrative leave on October 27-28, pending the District’s investigation, and returned to 

work on October 29, 2014. The result of the District’s investigation was the November 17, 

2014 written reprimand of Daly, which was signed by Bugarini, and whose contents were 

expressly relied on by the subsequent NUPUC, which is the focus of the present charge. 

Although there are no facts alleged to indicate that Bugarini was aware of Daly’s protected 

conduct at the October 27, 2014 investigative meeting with Ruiz, the November 17, 2014 

reprimand clearly indicates that Bugarini relied on Ruiz’s investigation. 

10 Education Code section 440431, subdivision (a), guarantees public school employees 
the right to inspect personnel records, while subdivision (b)(1) of section 44031 provides, in 
relevant part, that “[i]nformation of a derogatory nature shall not be entered into an employee’s 
personnel records unless and until the employee is given notice and an opportunity to review 
and comment on that information.” 
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As indicated previously, the November 17, 2014 written reprimand is not itself a timely 

adverse action for the present charge. It may, however, serve as evidence of nexus in support 

of Daly’s discrimination allegation regarding the NUPUC, given that it is alleged to have 

occurred a mere three weeks after Daly exercised her right to union representation with Ruiz, 

and that Bugarini clearly relied on Ruiz’s investigation as the basis for the reprimand. 

(City of Oakland, supra, PERB Decision No. 2387-M, pp. 34-35; Lake Tahoe Unified School 

District (1993) PERB Decision No. 994 (Lake Tahoe), pp. 2-4, esp. fn. 2, fn. 3, 15; Lemoore 

Union High School District (1982) PERB Decision No. 271, adopting proposed decision at 

pp. 36-37.) 

Because the NUPUC indicates that Bugarini was among the District officials who met 

with Daly and Campbell (in her capacity as Daly’s union representative) on June 5, 2015, there 

are sufficient facts to indicate that Bugarini was aware of at least some of Daly’s protected 

activity. To the extent Daly will rely on Bugarini’s knowledge of protected activity preceding 

the November 17, 2014 reprimand, she will have the burden at hearing of establishing by 

persuasive competent testimony and authenticated documentary evidence that Bugarini was 

aware of such protected activity and/or that she relied on inaccurate, biased or incomplete 

information from Ruiz when issuing the reprimand. (Palo Verde, supra, PERB Decision 

No. 2337, pp. 13-18; Santa Maria Joint Union High School District (2015) PERB Decision 

No. 2445, p. 17, fn. 18; Santa Clara Valley Water District (2013) PERB Decision No. 2349-M, 

p. 33.)11 

11 Although Daly’s appeal asserts error in the Office of the General Counsel’s treatment 
of events in October and November 2014, she does not specifically challenge the Office of the 
General Counsel’s determination that that Education Code or contract violations alleged by 
Daly occurred before any protected activity. Although the Board’s consideration of an appeal 
from dismissal is generally confined to the factual allegations and legal contentions identified 
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The NUPUC also contains evidence to support Daly’s allegation of disparate and/or 

unusually harsh treatment. Ostensibly prompted by Daly’s misconduct on June 4, 2015, the 

NUPUC also includes a lengthy recitation of Daly’s alleged performance deficiencies from 

2012 to 2015, despite that her most recent performance evaluation, dated April 7, 2015, 

assigned her an overall rating of “proficient”in all categories as a teacher. The discrepancy 

between the NUPUC’s extensive focus on prior performance deficiencies and the proficient 

rating from Daly’s performance evaluation less than two months before she filed the present 

charge provides evidence of nexus, whether this discrepancy is characterized as offering 

exaggerated reasons for discipline (McFarland, supra, PERB Decision No. 786, p. 12), or as 

disparate or as “suspiciously severe”treatment, at least with respect to the performance 

deficiencies, as opposed to the misconduct, alleged in the NUPUC. (San Joaquin Delta 

Community College District (1982) PERB Decision No. 261, pp. 5-9; see also Palo Verde, 

supra, PERB Decision No. 2337, p. 16.) Contrary to the District’s argument, the fact that the 

NUPUC is not itself a formal disciplinary action does not preclude its consideration as 

evidence of improper motive. (Novato, supra, PERB Decision No. 210, pp. 11-12; 

Lake Tahoe, supra, PERB Decision No. 994, p. 14, fn. 6.) 

in the appeal, its review is nonetheless de novo. (City of San Jose (2013) PERB Decision 
No. 2341-M, p. 47; Riverside Unified School District (1986) PERB Decision No. 562a, pp. 11-
12.) As part of that review, the Board may supply the appropriate legal theories for factual 
allegations included in a charge (Los Angeles Community College District (1994) PERB 
Decision No. 1060, p. 9; Los Angeles Unified School District (1984) PERB Decision No. 473, 
pp. 12-13), or consider legal issues not urged by the parties or considered by the Office of the 
General Counsel. (Trustees of the California State University (2017) PERB Decision 
No. 2522-H, p. 22; Barstow Unified School District (1996) PERB Decision No. 1138a, p. 10; 
see also State of California (Department of Corrections & Rehabilitation) (2012) PERB 
Decision No. 2282-S, p. 15.) Because Daly’s charge clearly alleges that she requested the 
Federation’s assistance at the October 28, 2014 investigative meeting, we consider this 
allegation as an instance of protected activity, regardless of whether the Office of the General 
Counsel treated it as such. 
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Among the other errors asserted in Daly’s appeal is the Office of the General Counsel’s 

refusal to consider video graphic evidence of the Senior Streak Event, in which students ran 

nude across school property. As explained in the statement of the amended charge and 

reiterated in Daly’s appeal, the video allegedly demonstrates that District administrators were 

present when the incident occurred, but took no steps to stop it. According to Daly, the video 

provides evidence of disparate or unusually harsh treatment because other teachers and District 

staff were present and witnessed the event but, unlike Daly, were not reprimanded or otherwise 

subjected to adverse action. The Office of the General Counsel “assumed”the video depicted 

the Senior Streak Event as described by Daly, but offered no explanation why Daly’s 

allegation of disparate treatment was not supported by the video. 

Before dismissing any allegations in an unfair practice charge, PERB Regulations 

require the investigating Board agent to issue a warning letter advising the charging party of 

any deficiencies in the charge. (PERB Reg. 32620, subd. (d).) A dismissal or partial dismissal 

of a charge must likewise identify, in writing, any deficiencies that form the basis for the 

dismissal. (Ibid.; PERB Reg. 32630; Trustees of the California State University (2014) PERB 

Decision No. 2384-H, p. 19.) Although we interpret the above regulation as requiring some 

explanation when the Office of the General Counsel refuses to consider evidence submitted in 

support of charge, in this case, we have already determined that Daly alleged sufficient facts to 

state a prima facie case of discrimination with respect to the June 12, 2015 NUPUC. We 

therefore consider it unnecessary to determine whether the Office of the General Counsel erred 

by refusing to review the video. 
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ORDER 

It is hereby ORDERED that the dismissal of the unfair practice charge, as amended, in 

Case No. SF-CE-3132-E is REVERSED and the matter REMANDED to the Office of the 

General Counsel for issuance of a complaint alleging that, on or about June 12, 2015, the 

Berkeley Unified School District discriminated against Lucinda Daly (Daly) by issuing and 

placing in Daly’s personnel file a Notice of Unsatisfactory Performance and Unprofessional 

Conduct because of Daly’s protected activity, including asserting in good faith her 

collectively-bargained right to receive a copy of the anonymous parent complaint, participating 

in a grievance filed on January 5, 2015, by her exclusive representative the Berkeley 

Federation of Teachers, and by filing an unfair practice charge on June 1, 2015. 

All other allegations in Case No. SF-CE-3132-E are hereby DISMISSED. 

Chair Gregersen and Member Winslow joined in this Decision. 
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