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STATE OF CALIFORNIA 
DECISION OF THE 

PUBLIC EMPLOYMENT RELATIONS BOARD 

ERIKA YANEZ, 

Charging Party, Case No. SF-CO-815-E 

v. PERB Decision No. 2557 

UNITED TEACHERS OF SANTA CLARA, March 22, 2018 

Respondent. 

Appearances:  Erika Yanez, on her own behalf; California Teachers Association by 
Brian Schmidt, Staff Attorney, for United Teachers of Santa Clara. 

Before Gregersen, Chair; Banks and Winslow, Members. 

DECISION1 

BANKS, Member: This case is before the Public Employment Relations Board (PERB 

or Board) on appeal by Erika Yanez (Yanez) from the dismissal (attached) by PERB’s Office 

of the General Counsel of her unfair practice charge against United Teachers of Santa Clara 

(UTSC).  The charge, as amended, alleged that UTSC violated the Educational Employment 

Relations Act (EERA)2 by failing to represent her fairly in various disciplinary matters with 

the Santa Clara Unified School District (District), where Yanez was employed as a School 

1 PERB Regulation 32320, subdivision (d), provides, in pertinent part: “Effective 
July 1, 2013, a majority of the Board members issuing a decision or order pursuant to an 
appeal filed under Section 32635 [Review of Dismissals] shall determine whether the decision 
or order, or any part thereof, shall be designated as precedential.” Having met none of the 
criteria enumerated in the regulation, the decision herein has not been designated as 
precedential. (PERB Regulations are codified at Cal. Code Regs., tit. 8, § 31001 et seq.) 

2 EERA is codified at Government Code section 3540 et seq. Unless otherwise noted, 
all statutory references are to the Government Code. 
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Psychologist during the 2015-2016 school year.3 Specifically, the amended charge alleges that 

Yanez received letters of reprimand on December 10, 2015, December 14, 2015, and February 

11, 2016; that each letter of reprimand was unjustified, retaliatory, and/or intended to mask the 

inability or incompetence of her supervisors or other District employees in diagnosing certain 

childhood learning disabilities or disorders; and, that, because of UTSC’s arbitrary, 

discriminatory, and unfair representation, Yanez was not re-elected to her employment with the 

District for the following school year. 

The Office of the General Counsel dismissed several charge allegations as untimely, 

noting that most of the acts or omissions attributed to UTSC representatives were alleged to 

have occurred before March 29, 2016, i.e., more than six months before Yanez filed her initial 

charge.  Although the amended charge explained that Yanez is not a lawyer and was unaware 

of the potential legal consequences of UTSC’s conduct until she hired a private attorney in 

mid-April 2016,4 the Office of the General Counsel determined that this explanation would not 

3 On review of a dismissal without hearing, the Board treats the charging party’s factual 
allegations as true (San Juan Unified School District (1977) EERB* Decision No. 12, p. 4 
[*Prior to 1978, PERB was known as the Educational Employment Relations Board or 
EERB.]; Golden Plains Unified School District (2002) PERB Decision No. 1489, p. 6) and 
considers them in the light most favorable to the charging party’s case.  (California School 
Employees Association & its Chapter 244 (Gutierrez) (2004) PERB Decision No. 1606, 
pp. 3-4.) We may also consider information provided by the respondent, when such 
information is submitted under oath, complements without contradicting the facts alleged in 
the charge, and is not disputed by the charging party. (PERB Reg. 32620, subd. (c); Service 
Employees International Union #790 (Adza) (2004) PERB Decision No. 1632-M, adopting 
dismissal letter at p. 1; Lake Tahoe Unified School District (1993) PERB Decision No. 994, 
pp. 12-13; Riverside Unified School District (1986) PERB Decision No. 562a, p. 8.) 

4 Elsewhere in the amended charge, Yanez states that she hired an attorney in “late 
February” 2016 to represent her in a discrimination complaint against the District, which was 
filed in March 2016. We agree with the Office of the General Counsel that these discrepancies 
are of no consequence here, since, regardless of when Yanez learned of the legal significance 
of UTSC’s conduct from her private attorney, the charge demonstrates that she was aware of 
that conduct more than six months before she filed her charge. 
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suspend the six-month limitations period, because, regardless of whether she understood their 

legal significance, Yanez admittedly knew of the underlying facts alleged to constitute UTSC’s 

unfair practices more than six months before she filed her charge.  

The Office of the General Counsel also considered those matters in the amended charge 

which were alleged to have occurred after March 29, 2016.  These included UTSC’s 

representation of Yanez in investigative meetings by its President Michael Hickey (Hickey) 

and California Teachers Association staff member Lisa Vieler, after the District had placed 

Yanez on administrative leave on April 4, 2016, pending investigation of her employment 

discrimination complaint against the District. However, the Office of the General Counsel 

determined that these allegations did not state a prima facie case that UTSC had breached its 

duty of fair representation, because UTSC had no duty to represent Yanez in extra-contractual 

proceedings pertaining to her discrimination complaint against the District, and/or because the 

charge failed to establish that any of UTSC’s actions or inactions, including its alleged lack of 

enthusiasm in representing Yanez, were without a rational basis or devoid of honest judgment. 

The Board has reviewed the entire case file and has fully considered the relevant issues 

and contentions on appeal in light of applicable law.  The warning and dismissal letters 

accurately described the factual allegations of the amended charge, and the Office of the 

General Counsel’s legal conclusions are well reasoned and in accordance with applicable law. 

We adopt the dismissal as the decision of the Board itself, as supplemented below. 

DISCUSSION 

1. Non-Compliance with PERB Regulations Governing Appeals 

PERB Regulations require an appeal to identify “the specific issues of procedure, fact, 

law or rationale to which the appeal is taken”; “the page or part of the dismissal to which each 
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appeal is taken”; and “the grounds for each issue stated.”  (PERB Reg. 32635, subd. (a)(1), (2), 

(3); Petaluma City Elementary School District/Joint Union High School District (2016) PERB 

Decision No. 2485, pp. 15-16.)  The purpose of the regulation is to place the Board and the 

respondent “on notice of the issues raised on appeal.”  (State Employees Trades Council 

United (Ventura, et al.) (2009) PERB Decision No. 2069-H, p. 6; City & County of 

San Francisco (2009) PERB Decision No. 2075-M, p. 4.)  An appeal that simply repeats the 

allegations of the charge, does not reference the substance of the dismissal, the page or part of 

the dismissal to which appeal is taken or the grounds for each issue, or otherwise fails to 

identify the specific issues of procedure, fact, law or rationale as the grounds for reversal is 

subject to dismissal on that basis alone.  (PERB Reg. 32635, subd. (a); Beaumont Teachers 

Association/CTA (Grace) (2012) PERB Decision No. 2260, pp. 2-3; State of California 

(Department of Mental Health, Department of Developmental Services) (2012) PERB Decision 

No. 2305-S, p. 4.) 

Despite more than 14 single-spaced pages of text, plus several attachments, Yanez’s 

appeal does little more than repeat the allegations and arguments included in her amended 

charge.5 With the possible exception of one attachment discussing various exceptions to the 

statute of limitations, the appeal fails to identify any particular error of fact, law, procedure or 

rationale in the warning and dismissal letters or to state any grounds for the appeal.  Although 

the appeal disputes statements included in the District’s letters of reprimand and, occasionally, 

5 To the extent the appeal includes additional information or allegations, or attempts to 
supplement the amended charge with additional detail, we reject it for non-compliance with 
PERB Regulation 32635, as Yanez has not shown good cause that any of the “new” 
information or allegations unknown or not reasonably available to her before November 3, 
2017 when the charge was dismissed.  (PERB Reg. 32635, subd. (b); Hartnell Community 
College District (2015) PERB Decision No. 2452, pp. 27-28.) 

4 



 

  

     

   

     

      

   

   

   

    

 

   

 

  

   

   

   

  

 

      

    

  

 
   

   
    

   

________________________ 

statements attributed to UTSC’s representatives or attorneys, it fails to explain how correcting 

any of these asserted errors would alter the Office of the General Counsel’s analysis or require 

reversing the dismissal of the charge. Thus, except for the appeal’s addendum discussing 

exceptions to the statute of limitations, the appeal is denied for non-compliance with PERB 

Regulations.6 

2. The Exceptions to the Statute of Limitations Cited in the Appeal Do Not Apply 

The appeal’s addendum references the discovery rule, equitable tolling and fraudulent 

concealment as recognized exceptions to the statute of limitations and elaborates on Yanez’s 

argument that, because Hickey misled her to believe that she had no recourse against the 

District’s unfair, discriminatory and abusive treatment, the charge allegations pertaining to 

events before March 29, 2016 were timely filed.  In this respect, the addendum arguably 

complies with PERB Regulation 32635’s requirement that an appeal identify the particular 

error and, at least by implication, how its correction would constitute grounds for reversal or, 

at least, grounds for considering several charge allegations as timely.  However, none of the 

exceptions referenced in the addendum are applicable here. 

Under the federal authorities cited by Yanez, the discovery rule is, in all material 

respects, indistinguishable from the PERB precedents relied on by the Office of the General 

Counsel.  A claim accrues in a federal cause of action as soon as a potential claimant either is 

aware, or should be aware, of the existence of and source of an injury. (Oshiver v. Levin, 

Fishbein, Sedran & Berman (3d Cir. 1994) 38 F.3d 1380, 1386 (Oshiver v. Levin).) The 

6 PERB Regulation 32635, subdivision (a), requires that an appeal from dismissal: 
“(1) State the specific issues of procedure, fact, law or rationale to which the appeal is taken; 
(2) Identify the page or part of the dismissal to which each appeal is taken; (3) State the 
grounds for each issue stated.” 
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“polestar” of the discovery rule in federal civil procedure “is not the plaintiff’s actual knowledge 

of injury, but rather whether the knowledge was known, or through the exercise of reasonable 

diligence, knowable to the plaintiff. [Citation.]” (Ibid.) In short, the discovery rule delays the 

initial running of the statutory limitations period, “but only until the plaintiff has discovered or, 

by exercising reasonable diligence, should have discovered (1) that he or she has been injured, 

and (2) that this injury has been caused by another party’s conduct.”  (Ibid.) Moreover, “a claim 

accrues in a federal cause of action upon awareness of actual injury, not upon awareness that this 

injury constitutes a legal wrong.”  (Ibid.) 

As explained in the dismissal letter, under Gavilan Joint Community College District 

(1996) PERB Decision No. 1177, and similar cases, the limitations period for a PERB unfair 

practice charge likewise begins to run when the charging party knows or reasonably should 

have known of the conduct allegedly constituting unfair practices. (Id. at p. 4; see also United 

Teachers Los Angeles (Raines, et al.) (2016) PERB Decision No. 2475 (UTLA (Raines, et al.)), 

p. 57.)  A charging party’s belated discovery of the legal significance of that conduct does not 

excuse an otherwise untimely filing. (Empire Union School District (2004) PERB Decision 

No. 1650, p. 2.) By her own account, as set forth in the amended charge and the appeal’s 

addendum, Yanez did not learn of any new “facts” concerning the conduct of UTSC 

representatives within the limitations period. Rather, all the facts were already known to 

Yanez, and she allegedly only connected them to form what she characterizes as a pattern of 

arbitrary, discriminatory or unfair behavior after receiving “expert advice,” presumably from 

her private attorney. 

Yanez’s equitable tolling and fraudulent concealment arguments are variations on her 

discovery rule argument and must fail for essentially the same or similar reasons.  Under the 
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doctrine of equitable tolling, as applied by the federal employment discrimination cases cited 

by Yanez, where a defendant employer actively misleads the plaintiff regarding the reason for 

the plaintiff’s dismissal, the statute of limitations will not begin to run, until the facts which 

would support the plaintiff’s cause of action are apparent, or should be apparent to a person with 

a reasonably prudent regard for his or her rights.  (Oshiver v. Levin, supra, 38 F.3d at p. 1389; 

School Dist. of City of Allentown v. Marshall (3d Cir. 1981) 657 F.2d 16, 19–20.) The doctrine 

of equitable tolling is inapplicable, however, where the defendant’s conduct was in no way 

responsible for the plaintiff’s failure to file a timely action.  (School Dist. of City of Allentown v. 

Marshall, supra, at pp. 20–21.)  

The cases relied on by Yanez are not directly analogous, as UTSC was not Yanez’s 

employer, but her exclusive representative and therefore had no direct knowledge of the 

District’s motives for issuing written reprimands and/or not reelecting Yanez for employment 

the following year.  Yanez’s equitable tolling argument is also misplaced insofar as it concerns 

UTSC’s conduct.  Hickey is not alleged to have misled Yanez regarding the manner in which 

UTSC represented her, including why no grievance was filed on her behalf.  Rather, Yanez 

argues that Hickey misled Yanez regarding any legal recourse she may have had for the 

District’s allegedly discriminatory conduct against her.  According to the appeal, Hickey told 

Yanez “there wasnt [sic] anything a lawyer could do to help [her].” In effect, Yanez’s 

contention on appeal is that her charge is subject to equitable tolling because UTSC did not 

provide her with adequate legal advice as to any civil, administrative or other remedies she 

might have had against the District. 

As a general rule, a union’s agents are not held to an attorney malpractice or negligence 

standard of care. (Peterson v. Kennedy (9th Cir. 1985) 771 F.2d 1244, 1256–1260.)  Absent 
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evidence of bad faith, discrimination, or arbitrary conduct, allegations of mere negligence 

or poor judgment in the representative’s handling of a grievance does not state a prima facie 

violation of the duty of fair representation. (California School Employees Association and its 

Chapter 107 (Chacon) (1995) PERB Decision No. 1108, warning letter at p. 3, citing United 

Teachers of Los Angeles (Collins) (1982) PERB Decision No. 258.) Moreover, the duty of 

fair representation applies to the negotiation, administration and enforcement of the 

representative’s collective bargaining agreements with the employer but not to the 

enforcement of statutory or common law rights in civil, administrative or other extra-

contractual proceedings where the union does not control employee access to the particular 

remedy.  (Service Employees International Union, Local 721 (Oliver) (2015) PERB Decision 

No. 2462-C, pp. 4-5; Service Employees International Union, Local 99 (Wardlaw) (1997) 

PERB Decision No. 1219, adopting dismissal letter at pp. 1-2.) 

Thus, Yanez’s assertion that “Hickey misinformed [her] and tried to quell any actions 

on [her] part until time to file [a] complaint had expired” does not justify equitable tolling or 

even state a prima facie case, because, to the extent it applies to UTSC’s conduct, rather than 

the District’s, UTSC owed Yanez no duty to provide such legal advice, which was already 

reasonably available to Yanez at any time before she eventually consulted an attorney. 

Yanez’s invocation of fraudulent concealment to rescue the charge from untimeliness is 

similarly unpersuasive.  According to the authorities relied on by Yanez where, through fraud 

or concealment, a defendant causes the plaintiff to relax her vigilance or deviate from her right 

of inquiry, the defendant is estopped from invoking the statute of limitations to bar the action 

against it.  (Aquilino v. Philadelphia Catholic Archdiocese (Pa. Super. Ct. 2005) 884 A.2d 1269, 
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1277.)7 For fraudulent concealment to apply, “the defendant must have committed some 

affirmative independent act of concealment upon which the plaintiff justifiably relied.”  (Id. at 

p. 1278, quoting Baselice v. Franciscan Friars Assumption BVM Province, Inc. (Pa. Super. Ct. 

2005) 879 A.2d 270.)  On the other hand, fraudulent concealment does not excuse the plaintiff’s 

own duty to make reasonable inquiries.  Thus “a defendant’s general assurances that a situation 

or condition being experienced by the plaintiff is normal do not rise to the level of fraudulent 

concealment where the plaintiff’s own common sense should inform him that he has been 

injured.” (Id. at pp. 1278-1279, quoting Meehan v. Archdiocese of Philadelphia (Pa. Super. Ct. 

2005) 870 A.2d 912.)  If fraudulent concealment is shown, a court must subtract from the 

limitations period the entire period in which the tolling condition is in effect to prevent the 

defendant from benefitting from its own inequitable conduct. (Oshiver v. Levin, supra, 38 F.3d 

at pp. 1389-1390.) 

Similar to the equitable tolling analysis above, Hickey’s alleged statement that there 

wasn’t anything a lawyer could do to help Yanez was allegedly aimed at preventing her from 

taking action against the District until the time for filing such action had expired.  Even 

assuming the truth of this assertion, and that Pennsylvania law of fraudulent concealment 

applies here, the doctrine is inapplicable because it is unclear how UTSC would benefit from 

its alleged concealment of the District’s allegedly discriminatory treatment of Yanez. 

Moreover, Hickey’s general statement that there was nothing a lawyer could do to assist her in 

7 In addition to Aquilino v. Philadelphia Catholic Archdiocese, the appeal relies on three 
other decisions of the Pennsylvania Supreme Court and cites to no California authorities on the 
subject.  We have located only one case, San Diego Unified School District (2017) PERB 
Decision No. 2538, in which PERB has discussed the doctrine of fraudulent concealment.  
However, the Board’s discussion, at pages 10-11, does not cite to or discuss California 
statutory or common law on the subject. We assume, without deciding, and solely for the 
purpose of disposing of this appeal, that Pennsylvania law on fraudulent concealment, as 
declared by the Pennsylvania Supreme Court, is consistent with California law.   
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her employment issues with the District does not rise to the level of fraudulent concealment 

because Yanez’s own common sense should have informed her, and allegedly did inform her, 

that she should consult an attorney to discuss any concerns of employment discrimination.  

(Aquilino v. Philadelphia Catholic Archdiocese, supra, 884 A.2d at pp. 1278-1279.) 

Accordingly we decline Yanez’s invitation to adopt Pennsylvania law on the subject of 

fraudulent concealment or to apply the doctrine to the facts alleged in this case. 

3. The Amended Charge Fails to State a Prima Facie Case 

In addition to most of Yanez’s allegations being untimely, we agree with the Office of 

the General Counsel that the charge, as amended, fails to state a prima facie case that UTSC 

breached its duty to represent Yanez fairly. In addition to the reasons set forth in the warning 

and dismissal letters, a pervasive problem in both the charge and the appeal is that Yanez 

attempts to make UTSC liable for what she characterizes as the unfair, discriminatory, 

negligent or abusive treatment she allegedly suffered at the hands of the District.  She alleges, 

for example, that she was promised assistance and mentoring but received none from the 

District. While EERA obligates the employee organization recognized or certified as the 

exclusive representative to fairly represent each and every employee in the appropriate unit 

(§ 3544.9), it does not grant the representative plenary power to reverse managerial decisions 

or make the organization jointly liable for the employer’s acts or omissions in how it treats its 

employees. 

The “arm’s length” relationship required by collective bargaining recognizes that the 

employer and the union have conflicting interests, and those conflicting interests render 

unworkable any scheme where the one is held liable for the acts or omissions of the other, 

absent causation, or collusion.  (Trustees of the California State University (2014) PERB 
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Decision No. 2384-H, pp. 32-33; San Ramon Valley Unified School District (1989) PERB 

Decision No. 751, p. 10; Washington Unified School District (1985) PERB Decision No. 549, 

p. 6; California State Employees Association (Hutchinson) (1999) PERB Decision No. 1355-S, 

adopting warning letter at pp. 5-6; City & County of San Francisco (2009) PERB Decision 

No. 2075-M, pp. 4-5; cf. EERA, § 3543.6, subd. (a); Santa Maria Joint Union High School 

District (2015) PERB Decision No. 2445, pp. 11-12.)  Thus, when an employee alleges that he 

or she was wrongfully terminated in violation of the collective bargaining agreement and that 

the union has breached its duty of fair representation with respect to the termination, liability is 

to be assigned proportionally between the employer and the exclusive representative according 

to the fault of each.  (Vaca v. Sipes (1967) 386 U.S. 171, 197-198; see also Westminster School 

District (1982) PERB Decision No. 277, pp. 19-20.)  Even where the union breaches its duty of 

fair representation, such violation does not permit the employer to “hide behind the union’s 

wrongful failure to act” and shift liability for its own wrongful conduct to the union. (Vaca v. 

Sipes, supra, at p. 197; see also UTLA (Raines, et al.), supra, PERB Decision No. 2475, p. 92.) 

The appeal speculates that the District’s decision not to re-elect Yanez to another 

school was “the ultimate result” of “the inaction and arbitrary manner of Michael Hickey’s 

representation or lack thereof,” but the charge includes no facts to show a causal connection or 

to show that, had UTSC’s representatives acted otherwise, the District would have chosen to 

employ Yanez for another year.  There is thus no basis to apportion fault between UTSC and 

the District for the District’s termination of Yanez’s employment, when Yanez has alleged no 

facts indicating that UTSC caused or contributed to her termination or any other injury she is 

alleged to have suffered at the hands of the District.  (Vaca v. Sipes, supra, at p. 197, esp. 
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fn. 18, and cases cited therein.)  Accordingly, the charge fails to state a prima facie case of any 

violation of UTSC’s duty of fair representation.  

For all the above reasons, the appeal is without merit and must be denied. The Board 

adopts the warning and dismissal letters as the decision of the Board itself. 

ORDER 

The unfair practice charge in Case No. SF-CO-815-E is hereby DISMISSED 

WITHOUT LEAVE TO AMEND. 

Chair Gregersen and Member Winslow joined in this Decision. 
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor 

PUBLIC EMPLOYMENT RELATIONS BOARD 
San Francisco Regional Office 

1330 Broadway, Suite 1532 
Oakland, CA 94612-2514 
Telephone: ($10) 622-1025 

PERB Fax: (510) 622-1027 

November 3, 2017 

Erika L. Yanez 

Re: Erika Yanez v. United Teachers of Santa Clara 
Unfair Practice Charge No. SF-CO-815-E 
DISMISSAL LETTER 

Dear Ms. Yanez: 

The above-referenced unfair practice charge was filed with the Public Employment Relations 
Board (PERB or Board) on September 29, 2016. Erika Yanez (Yanez or Charging Party) 
alleges that the United Teachers of Santa Clara (UTSC or Respondent) violated the 
Educational Employment Relations Act (EERA or Act)' by failing to fairly represent her in her 
employment relations with the Santa Clara Unified School District (District). 

Charging Party was informed in the attached Warning Letter dated September 1, 2017 that the 
above-referenced charge did not state a prima facie case. Charging Party was advised that, if 
there were any factual inaccuracies or additional facts that would correct the deficiencies 
explained in that letter, the charge should be amended. Charging Party was further advised 
that, unless the charge was amended to state a prima facie case or withdrawn on or before 
September 15, 2017, the charge would be dismissed. 

Charging Party was granted several extensions of time to file an amended charge, and did so 
on October 10, 2017. 

EERA is codified at Government Code section 3540 et seq. PERB Regulations are 
codified at California Code of Regulations, title 8, section 31001 et seq. The text of the EERA 
and PERB Regulations may be found at www.perb.ca.gov. 

2 On September 11, 2017, Charging Party requested and was granted an extension of 
time to September 29, 2017. On or about September 28, 2017, Charging Party requested and 
was granted a further extension of time to October 6, 2017. On October 5, 2017, Charging 
Party was granted a further extension of time to October 9, 2017. The amended charge was 
filed on October 10, 2017. Although the charge was filed one day late, the undersigned Board 
agent has accepted the amended charge for filing and all allegations contained therein have 
been considered. 

www.perb.ca.gov
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Untimely Allegations 

As Charging Party was informed in the Warning Letter, much of the charge allegations are 
untimely. Conduct by UTSC representatives prior to March 29, 2016 falls outside of the six-
month period immediately preceding the filing of the charge, and thus cannot be the basis of a 
complaint. (Los Angeles Unified School District (2007) PERB Decision No. 1929.) 

In the amended charge, Charging Party argues that she is "an unwary and neophyte person in 
legal matters," and that she was unaware of the potential legal consequences of Respondent's 
conduct until she hired a private attorney in mid-April 2016. 

However, as Charging Party was advised in the Warning Letter, the limitations period begins 
when the charging party knows, or should have known, of the conduct underlying the charge. 
Los Angeles Unified School District, supra, PERB Decision No. 1929; Gavilan Joint 
Community College District (1996) PERB Decision No. 1177.) That Charging Party only 
discovered the legal significance of that conduct later does not matter. (Charter Oak Unified 
School District (2011) PERB Decision No. 2159.) 

According to the facts alleged in the charge, Charging Party was aware of all conduct on the 
part of UTSC representatives in connection with the three letters of reprimand she received 
more than six months prior to the filing of the charge. Therefore, as discussed in the Warning 
Letter, allegations pertaining to that conduct are untimely and must be dismissed. 
(Los Angeles Unified School District, supra, PERB Decision No. 1929.) 

Charging Party's Discrimination Complaint 

Some of Charging Party's allegations occurred within the six-month period immediately 
preceding the filing of the charge. These concern the alleged conduct of UTSC President 
Michael Hickey (Hickey) and California Teachers Association staff member Lisa Vieler 
(Vieler), and are discussed below. 

As noted in the Warning Letter, at some point, Charging Party retained private counsel and 
filed a complaint against the District for retaliation." On April 1, 2016, Hickey sent 
"numerous" e-mail messages to Charging Party about a meeting in the District office. The 
charge appears to allege that the meeting was to take place the same day. Charging Party 
asked Hickey what the purpose of the meeting was, but he "refused to answer." Charging 
Party did not attend the meeting on that day. 

Then, on April 4, 2016, the District placed Yanez on administrative leave. Sometime after, 
Yanez alleges: 

The amended charge clarifies that Charging Party hired her attorney in late February 
2016. Charging Party alleges that she filed the complaint "in March." 
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The association did send a representative, Lisa [Vieler], after she 
vehemently resisted initially to attend, Ms. [Vieler] even 
commented that I was "obviously accused," of something likely 
criminal. Her bias was insulting." 

Neither of these allegations is sufficient to show that UTSC's action or inaction was without a 
rational basis or devoid of honest judgment. (International Association of Machinists (Attard) 
(2002) PERB Decision No. 1474-M.) It is not clear from the charge what role Yanez 
requested UTSC to play in the investigation process, given that she had retained private 
counsel. Essentially, the only timely allegations in the charge pertain to Hickey and Vieler's 
lack of sufficient enthusiasm in their defense of Yanez. The duty of fair representation 
pertains to the acts or conduct of union representatives, not their subjective attitudes alone. 
Because the charge fails to establish that any action or inaction by UTSC was without a 
rational basis or devoid of honest judgment, it does not establish a prima facie violation of the 
duty of fair representation. (Ibid.) 

Furthermore, as noted it the Warning Letter, UTSC only owes a duty of fair representation to 
Charging Party in a process that derives from the collective bargaining agreement. (National 
Education Association-Jurupa (Norman) (2014) PERB Decision No. 2371.) 

It appears that both Hickey's April 1, 2016 request that Yanez attend a meeting and Vieler's 
remarks on or around April 6, 2016 appear to be related to the discrimination complaint. As 
noted in the Warning Letter, it does not appear that the discrimination complaint was a 
contractual grievance. 

In the amended charge, Charging Party states only that she filed the complaint "per the 
complaints concerning discrimination in employment."" Although this sentence is somewhat 
unclear, it does not establish that the complaint procedure arose from the contract between 
UTSC and the District. Charging Party has therefore not alleged that the complaint was a 
contractual grievance, and therefore UTSC's action, or inaction, in representing her in this 
process was not subject to the duty of fair representation. (National Education Association-
Jurupa (Norman), supra, PERB Decision No. 2371.) 

" UTSC provides a copy of an e-mail message from Vieler to Yanez, dated April 6, 
2016, which appears to be the communication Yanez refers to. The content of the e-mail 
message in fact reveals that Vieler believed Yanez was not being accused of a criminal act. 
Although the Board agent assumes Charging Party's factual allegations are true (Temple City 
Unified School District (1990) PERB Decision No. 843), PERB law does not require the Board 
agent to accept Charging Party's vague paraphrase of a document over its actual content (see 
Apple Valley Unified School District (1993) PERB Decision No. 1019). Regardless, and as 
explained below, whether or not Vieler suggested that Yanez was being accused of criminal 
conduct is immaterial to the case. 
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Right to Appeal 

Pursuant to PERB Regulations, Charging Party may obtain a review of this dismissal of the 
charge by filing an appeal to the Board itself within twenty (20) calendar days after service of 
this dismissal. (Cal. Code Regs., tit. 8, $ 32635, subd. (a).) Any document filed with the 
Board must contain the case name and number, and the original and five (5) copies of all 
documents must be provided to the Board. 

A document is considered "filed" when actually received during a regular PERB business day. 
(Cal. Code Regs., tit. 8, $8 32135, subd. (a) and 32130; see also Gov. Code, $ 11020, subd. 
(a).) A document is also considered "filed" when received by facsimile transmission before 
the close of business together with a Facsimile Transmission Cover Sheet which meets the 
requirements of PERB Regulation 32135(d), provided the filing party also places the original, 
together with the required number of copies and proof of service, in the U.S. mail. (Cal. Code 
Regs., tit. 8, $ 32135, subds. (b), (c) and (d); see also Cal. Code Regs., tit. 8, $$ 32090 and 
32130.) 

The Board's address is: 

Public Employment Relations Board 
Attention: Appeals Assistant 

1031 18th Street 

Sacramento, CA 95811-4124 
(916) 322-8231 

FAX: (916) 327-7960 

If you file a timely appeal of the refusal to issue a complaint, any other party may file with the 
Board an original and five copies of a statement in opposition within twenty (20) calendar days 
following the date of service of the appeal. (Cal. Code Regs., tit. 8, $ 32635, subd. (b).) 

Service 

All documents authorized to be filed herein must also be "served" upon all parties to the 
proceeding, and a "proof of service" must accompany each copy of a document served upon a 
party or filed with the Board itself. (See Cal. Code Regs., tit. 8, $ 32140 for the required 
contents.) The document will be considered properly "served" when personally delivered or 
deposited in the mail or deposited with a delivery service and properly addressed. A document 
may also be concurrently served via facsimile transmission on all parties to the proceeding. 
(Cal. Code Regs., tit. 8, $ 32135, subd. (c).) 

Extension of Time 

A request for an extension of time, in which to file a document with the Board itself, must be 
in writing and filed with the Board at the previously noted address. A request for an extension 
must be filed at least three (3) calendar days before the expiration of the time required for 
filing the document. The request must indicate good cause for and, if known, the position of 
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each other party regarding the extension, and shall be accompanied by proof of service of the 
request upon each party. (Cal. Code Regs., tit. 8, $ 32132.) 

Final Date 

If no appeal is filed within the specified time limits, the dismissal will become final when the 
time limits have expired. 

Sincerely, 

J. FELIX DE LA TORRE 
General Counsel 

By to 
Daniel Trump 
Senior Regional Attorney 

Attachment 

cc: Mandy Hu, Attorney 



STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor 

PUBLIC EMPLOYMENT RELATIONS BOARD 
San Francisco Regional Office 
1330 Broadway, Suite 1532 
Oakland, CA 94612-2514 

Telephone: (510) 622-1025 
Fax: (510) 622-1027 

August 30, 2017 

Erika L. Yanez 

Re: Erika Yanez v. United Teachers of Santa Clara 
Unfair Practice Charge No. SF-CO-815-E 
WARNING LETTER 

Dear Ms. Yanez: 

The above-referenced unfair practice charge was filed with the Public Employment Relations 
Board (PERB or Board) on September 29, 2016. Erika Yanez (Yanez or Charging Party) 
alleges that the United Teachers of Santa Clara (UTSC or Respondent) violated the 
Educational Employment Relations Act (EERA or Act)' by failing to fairly represent her. 

FACTS ALLEGED 

Yanez was employed as a School Psychologist at the Santa Clara Unified School District 
(District). School Psychologists are in a bargaining unit exclusively represented by UTSC. 

In the first week of December 2015, Yanez received a letter of reprimand (LOR) from her 
supervisor, Dan Bridges (Bridges). During a meeting to discuss the LOR with Bridges, Yanez 
was represented by UTSC President Michael Hickey (Hickey). Yanez does not describe the 
contents of the LOR, but according to UTSC it concerned her allegedly "unsatisfactory job 
performance, including errors in her reporting, her disorganization, and delays in providing 
information." Hickey argued that the contents of the LOR would be better put in an 
evaluation, rather than a disciplinary reprimand. The LOR was rescinded. 

EERA is codified at Government Code section 3540 et seq. PERB Regulations are 
codified at California Code of Regulations, title 8, section 31001 et seq. The text of the EERA 
and PERB Regulations may be found at www.perb.ca.gov. 

In evaluating whether a charge states a prima facie case, the Board agent must assume 
that the facts alleged by the charging party are true. (Temple City Unified School District 
(1990) PERB Decision No. 843.) While the Board agent may not resolve factual disputes in 
favor of the respondent, the Board agent may rely on undisputed facts provided by the 
respondent under penalty of perjury. (Chula Vista Elementary School District (2003) PERB 
Decision No. 1557.) 

www.perb.ca.gov
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Shortly thereafter, Yanez received a second LOR. Again, Yanez does not describe the contents 
of this LOR. UTSC provided a copy, dated December 14, 2015. This second LOR was issued 
by Susan Guerrero (Guerrero), Principal of George Mayne Elementary. According to the 
LOR, Yanez engaged in allegedly unprofessional conduct during a December 3, 2015 
individualized education program (IEP) team meeting involving a student's parent, and then 
again during a December 4, 2015 follow-up meeting with Guerrero. 

Yanez asked Hickey to represent her during a meeting with Guerrero to discuss the LOR, 
which he did. According to Yanez, Hickey was "unprepared" and "meek" during the meeting. 
Yanez provides no specific information about Hickey's conduct during the meeting. 

In December 2015 and January 2016, Yanez alleges that she received "a salvo of harassing 
emails" from Bridges. Yanez asked Hickey for assistance, and Hickey asked to see the 
relevant e-mail messages. Yanez alleges that she went to Hickey's office, but he would not 
permit her to use the photocopy machine to make copies.' Following this incident, Yanez 
asked Hickey for a referral to an attorney. At Hickey's request, California Teachers 
Association (CTA) staff member Lisa Vieler (Vieler) contacted Yanez. Vieler informed Yanez 
that attorney referrals were not authorized for the kind of work Yanez was requesting. Yanez 
characterizes Vieler's response as "harsh and abrupt." 

On February 11, 2016, Yanez received a third LOR." This LOR was issued by Bridges. 
According to this LOR, Yanez had failed respond to supervisors' directives "in a timely and 
appropriate manner," and had engaged in unprofessional conduct during two separate IEP 
meetings with parents. Hickey again represented Yanez during the meeting with Bridges to 
discuss the LOR. Yanez alleges that Hickey "did nothing but show up... with not much to 

say." Again, no details concerning Hickey's conduct are provided by Yanez. 

In March 2016, Yanez was notified that she would not be reelected for another year of 
employment at the District." Yanez does not allege that she sought assistance from UTSC for 
the non-reelection. UTSC alleges that she did not. 

Around this time, Yanez retained private counsel. Yanez alleges: 

Lastly, Mr. Hickey pressured me to meet on 4/1/16 w/SCUSD 
likely to get fired. When I told both him and the District I had 
retained counsel they put me on paid leave. From that point on 

UTSC alleges that Hickey told Yanez it was not necessary to print the e-mail 
messages, and asked that she forward them to him electronically instead. 

"Yanez does not allege the specific date this LOR issued, but describes it as being 
"shortly" after events described as occurring in mid-January 2016. 

According to UTSC, Yanez was first hired by the District prior to the start of the 
2015-2016 school year, and was thus in the first year of her probationary period when she was 
non-reelected. 
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Mr. Hickey became uninvolved in any part of my case. More 
concerning was the CTA representative, Lisa [Vieler] also was 
disinterested in representing me at an investigation hearing. She 

even went so far as to insinuate my paid leave must be because of 
criminal behavior on my part. 

According to UTSC, Yanez filed a discrimination complaint against the District through her 
private counsel. On April 4, 2016, the District placed Yanez on paid administrative leave 
during its investigation into the complaint. The District copied Hickey and Vieler on the e-
mail notice informing Yanez of her leave. Yanez requested union representation at the 
investigative meetings. 

According to UTSC, Vieler attended two investigative meetings in April. Yanez was also 
represented by her private counsel. Also present was the District's investigator. During the 
first meeting, Yanez was unable to articulate the nature of the District's alleged discrimination, 
i.e., whether it was due to her race, gender, age, sexuality, or some other protected 
classification. 

A second meeting was held. Vieler, Yanez's attorney, and the investigator were present, 
however Yanez never arrived. The meeting was rescheduled, and Yanez and her attorney 
informed Vieler that they did not require her further participation. 

DISCUSSION 

Charging Party's Burden 

PERB Regulation 32615(a)(5) requires that an unfair practice charge include a "clear and 
concise statement of the facts and conduct alleged to constitute an unfair practice." In doing 
so, a charging party should allege with specificity the particular facts giving rise to a violation. 
(National Union of Healthcare Workers (2012) PERB Decision No. 2249a-M.) The charging 
party may do this by alleging sufficient facts describing the "who, what, when, where and 
how" of an unfair practice. (State of California (Department of Food and Agriculture) (1994) 
PERB Decision No. 1071-S (Dept. of Food and Agriculture), citing United Teachers-Los 
Angeles (Ragsdale) (1992) PERB Decision No. 944.) Such allegations should focus on the 
elements of the prima facie case. Mere legal conclusions are not sufficient to state a prima 
facie case. (Ibid.; Charter Oak Unified School District (1991) PERB Decision No. 873.) 

The charging party's burden also includes alleging facts showing that the unfair practice 
charge was timely filed; i.e., that the alleged unfair practice occurred no more than six months 
prior to the filing of the charge. (Los Angeles Unified School District (2007) PERB Decision 
No. 1929; City of Santa Barbara (2004) PERB Decision No. 1628-M.) PERB is prohibited 
from issuing a complaint with respect to any charge based upon an alleged unfair practice 
occurring more than six months prior to the filing of the charge. (Coachella Valley Mosquito 
and Vector Control District v. Public Employment Relations Board (2005) 35 Cal.4th 1072.) 
The limitations period begins to run once the charging party knows, or should have known, of 
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the conduct underlying the charge. (Gavilan Joint Community College District (1996) PERB 
Decision No. 1177.) 

Respondent's Duty of Fair Representation 

Charging Party has alleged that Respondent denied Charging Party the right to fair 
representation guaranteed by EERA section 3544.9 and thereby violated section 3543.6(b). 
This requires unions to refrain from representing employees in a manner that is arbitrary, 
discriminatory, or in bad faith. (United Teachers of Los Angeles (Collins) (1982) PERB 
Decision No. 258.) 

The duty of fair representation applies only when the union has the exclusive right to represent 
an employee. (Service Employees International Union, Local 1021 (Sahle) (2012) PERB 
Decision No. 2261-M (Sahle).) Thus, the duty applies when the union bargains a contract or 
memorandum of understanding on behalf of represented employees. (California School 
Employees Association and its Chapter 107 (Chacon) (1995) PERB Decision No. 1108.) It 
also applies when the union is enforcing employee rights under a negotiated grievance 
procedure to which the union has exclusive access. (Sahle, supra, PERB Decision No. 2261-
M.) The Board recently explained the scope of the exclusive representative's duty as follows: 

An exclusive representative owes no duty of fair representation to a unit 
member unless the exclusive representative possesses the exclusive means by 
which such member can vindicate an individual right, and the right in question 
derives from a collective bargaining agreement. 

(National Education Association-Jurupa (Norman) (2014) PERB Decision No. 2371.) 

In order to state a prima facie violation of the duty of fair representation under the MMBA, a 
charging party must at a minimum include an assertion of facts from which it becomes 
apparent in what manner the exclusive representative's action or inaction was without a 
rational basis or devoid of honest judgment. (International Association of Machinists (Attard) 
(2002) PERB Decision No. 1474-M.) The burden is on the charging party to show how an 
exclusive representative abused its discretion, and not on the exclusive representative to show 
how it properly exercised its discretion. (United Teachers - Los Angeles (Wyler) (1993) PERB 
Decision No. 970.) 

Some of Charging Party's Allegations are Untimely 

As noted above, in order to be timely, a charge must be filed within six months of the time that 
Charging Party knew, or should have known, of the underlying conduct. (Los Angeles Unified 
School District, supra, PERB Decision No. 1929.) Some of the allegations in the charge are 
untimely. 

Charging Party alleges that she sought assistance from Hickey during meetings for three 
separate LORs she received. These meetings occurred in December 2015, January 2015, and 
February 2016. Also during this time period, Vieler declined Charging Party's request to 
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provide an attorney to assist in her dispute. Because the charge was filed more than six months 
after these events, allegations related to this conduct are untimely and must be dismissed. (Los 
Angeles Unified School District, supra, PERB Decision No. 1929.) 

Charging Party Has Not Shown How Respondent Violated the Duty of Fair Representation 

As noted above, in late March or early April 2016, Charging Party retained private counsel and 
filed a complaint against the District for discrimination. It does not appear, from the facts 
alleged, that this complaint was a contractual grievance. Rather, it appears the complaint was 
made pursuant to District personnel policies. In such circumstances, the Respondent does not 
owe a duty of fair representation to Charging Party. (National Education Association-Jurupa 
(Norman), supra, PERB Decision No. 2371.) 

More significantly, and even assuming that the duty of fair representation applied to the 
investigative meetings held in April 2016, the charge does not contain sufficient facts to show 
how Respondent violated its duty. Charging Party retained private counsel and appears to have 
informed UTSC that its assistance was no longer needed. Under such circumstances, Charging 
Party has not shown that Respondent's inaction was without a rational basis or devoid of 
honest judgment. (International Association of Machinists (Attard), supra, PERB Decision 
No. 1474-M.) 

Conclusion 

For these reasons the charge, as presently written, does not state a prima facie case." If there 
are any factual inaccuracies in this letter or additional facts that would correct the deficiencies 
explained above, Charging Party may amend the charge. The amended charge should be 
prepared on a standard PERB unfair practice charge form, clearly labeled First Amended 
Charge, contain all the facts and allegations you wish to make, and be signed under penalty of 
perjury by an authorized agent of Charging Party. The amended charge must have the case 
number written on the top right hand corner of the charge form. The amended charge must be 
served on the Respondent's representative and the original proof of service must be filed with 
PERB. If an amended charge or withdrawal is not filed on or before September 15, 2017," 
PERB will dismiss your charge. 

In Eastside Union School District (1984) PERB Decision No. 466, the Board 
explained that a prima facie case is established where the Board agent is able to make "a 
determination that the facts as alleged in the charge state a legal cause of action and that the 
charging party is capable of providing admissible evidence in support of the allegations. 
Consequently, where the investigation results in receipt of conflicting allegations of fact or 
contrary theories of law, fair proceedings, if not due process, demand that a complaint be 
issued and the matter be sent to formal hearing." (Ibid.) 

"A document is "filed" on the date the document is actually received by PERB, 
including if transmitted via facsimile or electronic mail. (PERB Regulation 32135.) 
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If you have any questions, please call me at the above telephone number. 

Sincerely, 

Daniel Trump 
Senior Regional Attorney 

DT 




