


After reviewing the entire record in this case, including the proposed decision, the 

District's exceptions, and the Los Angeles School Peace Officers Association's (POA) 

response,' the Board adopts the decision of the ALJ as the decision of the Board itself as 

modified by the following discussion.* 

DISCUSSION 

The ALJ reached three basic conclusions in his proposed decision. First, he concluded 

that the POA did not waive its right to bargain through the parties' contract nor did it waive its 

right to bargain through its course of conduct. Second, he concluded that the detectives use of 

take home vehicles for commuting to and from home is a mandatory subject of bargaining. 

Finally, he concluded that the District's 1994 unilateral removal of the take home cars from 

detectives for 2 and a half years did not preclude a finding that the past practice was to allow 

the cars to be taken home. 

(a) Impose or threaten to impose reprisals on employees, to 
discriminate or threaten to discriminate against employees, or 
otherwise to interfere with, restrain, or coerce employees because 
of their exercise of rights guaranteed by this chapter. For 
purposes of this subdivision, "employee" includes an applicant 
for employment or reemployment. 

(b) Deny to employee organizations rights guaranteed to them by 
this chapter. 

(c) Refuse or fail to meet and negotiate in good faith with an 
exclusive representative. 

The District's request for oral argument is denied. The record and briefs in this matter 
adequately present the issues and positions of the parties. 

# Neither party excepted to the portion of the ALJ's proposed decision finding that 
the POA's method of requesting negotiations did not constitute a waiver. As this issue has 
not been specifically urged, it is waived and is not considered by the Board. (PERB 
Reg. 32300(4)(c); PERB regs. are codified at Cal. Code Regs., tit. 8, sec. 31001 et seq.) 
This portion of the ALJ's proposed decision is not adopted by the Board. 
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The District's exceptions to the proposed decision argue that: (1) it had the right to 

make the change under the contract as the POA waived its right to bargain either by contract or 

by course of conduct; (2) the change was not a unilateral change because the policy was not an 

unequivocal past practice nor was it within scope because requiring negotiations would abridge 

the District's managerial prerogative; and (3) the remedy is too broad in that it ostensibly 

includes reimbursement for detectives who have chosen not to utilize district vehicles and 

therefore have no damages. 

Did the POA Waive its Right to Bargain Over the Change by Contract? 

The ALJ found that the contract did not "clearly and unmistakable" waive the POA's 

right to bargain. The ALJ reached this conclusion by being "amenable" to the POA's 

interpretation that the language of section 2.0, the District Rights article, appears to be "limited 

to matters which are beyond the scope of negotiations under Government Code section 3543.2" 

or not otherwise limited by the agreement. The ALJ found by reading the two portions of the 

clause together the language, at best, is ambiguous and therefore does not provide a "clear and 

unmistakable" waiver of the POA's right to bargain. Although the Board agrees the clause is 

ambiguous, it reaches this result in a different manner than the ALJ. 

The Board disagrees with the ALJ's basis for finding the clause in question ambiguous. 

Section 2.0 of the District Rights clause reads, in part: 

It is agreed that all matters which are beyond the scope of 
negotiations under Government Code Section 3543.2, and also all 
rights which are not limited by the terms of this Agreement are 
retained by the District. Such retained rights include, but are not 
limited to, the right to determine the following matters. 

The Board finds this language is not ambiguous and is not amenable to the POA's 

interpretation. The phrase "all rights which are not limited by the terms of this Agreement" is 
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separate and distinct from the first set of rights retained by the District. This is plain on its 

face as the phrase follows a comma and the words "and also." It is distinct from the first 

retained District Right, which is all matters beyond the scope of negotiations. The second 

prong presumably covers matters within scope. 

The ALJ concluded that under prevailing PERB case law, an employee's use of an 

employer's vehicle for commuting to and from home is a mandatory subject of bargaining. As 

the Board agrees with the ALJ that the use of take home vehicles is within scope, the question 

becomes whether the second prong of the District Rights clause, read with or without the 

specific subdivisions of Article 2.0, constitutes a "clear and unmistakable" waiver through its 

express terms or by necessary implication. 

The second prong reads, "all rights which are not limited by the terms of this 

Agreement are retained by the District." (Emphasis added.) It is not possible to "retain" 

something you do not otherwise have. Without an express or implied waiver of the right to 

bargain, the District would have to negotiate matters within scope with the POA. The right to 

make a change within scope therefore cannot be "retained" by the District as it is a right that it 

would not have, but for the contract. It is not entirely clear what the parties meant by this 

language, but it is within this ambiguity that the Board finds the language of Article 2.0 does 

not constitute a "clear and unmistakable" waiver. 

The District argues that the provisions of 2.0(c), (d) and (k) when read with the general 

lead into the Article at section 1.0 and the parties' Entire Agreement clause at Article VIII 

constitute waiver either expressly or by necessary implication. The Board does not agree. 

As the ALJ correctly noted, the term "vehicle" is not used in (c), but is used in (d) and 

(k). The inference that 2.0(c) was not intended to include vehicles is sound, therefore 2.0(c) 



cannot be the basis for a waiver. In 2.0(d), the ALJ correctly points out that the District retains 

the right to determine the "vehicles" to be used in rendering services to the public. The ALJ 

correctly concluded that it is not clear that this section pertains to take home vehicles because 

it is not at all clear that in their take home use such vehicles are involved in rendering services 

to the public. As is discussed more thoroughly below in addressing the "managerial 

prerogative" section of the Board's decision, the record indicates that while the reason the 

District provided take home cars since the 1970's was part of the emergency response plan, the 

plan changed in the early 1990's. There is no evidence that the emergency response plan 

changed again following the change in the early 1990's. The plan was the same when the take 

home cars were pulled in 1994 and the same when they were given back in 1997. The 

emergency response plan was in effect when the District gave the cars back in 1997. To argue 

now that the cars are necessary for the plan and therefore are "involved in rendering services to 

the public" is suspect. The same analysis applies to either vehicle safety or safety of the public 

or property under 2.0(k). 

Did the POA Waive its Right to Bargain by its Course of Conduct? 

The District argues that the POA waived its right to meet and confer over the utilization 

of District-owned vehicles because the history of negotiations after the POA was on express 

notice of the District's unilateral decision to remove take home vehicle privileges is sufficient 

to constitute waiver. The issue was not addressed by the ALJ. 

The District's argument is that in 1994, after POA raised a question about the District's 

decision to no longer provide take home vehicles, the District's counsel notified POA in 

writing of the District's position that "pursuant to the current agreement between the parties, 

the District has retained the right to determine the utilization of District vehicles and to change, 



modify or discontinue that use, in whole or in part." (District's Ex. B) Although the POA did 

not file an unfair practice charge at the time the vehicles were taken, it did not acquiesce either. 

It continued to challenge the action politically, ultimately getting the vehicles restored in 1997. 

The District's argument is that POA was on notice that the District felt it had the power 

under the contract to take back the cars, yet POA and the District rolled over the District 

Rights provision in 1997 bargaining. By failing to negotiate any modification, the District 

argues POA waived its right to require negotiations over this issue. 

As the POA points out in its brief, the POA never acquiesced, therefore the District was 

on notice that the POA had challenged its right to withdraw the vehicles, and in fact was 

successful in getting the vehicles back. The POA argues the District should have clarified its 

rights in bargaining. 

As it appears neither party raised the issue at the table, the negotiating history is not 

helpful in establishing a waiver as this issue apparently could cut against either party's 

argument. The Board therefore concludes the POA's alleged failure to negotiate a modification 

does not constitute a waiver. 

Was the Policy Not Within Scope Because Requiring Negotiations Would Abridge the 
District's Managerial Prerogative? 

The ALJ concluded that under prevailing PERB case law, an employee's use of an 

employer's vehicle for commuting to and from home is a mandatory subject of bargaining. The 

ALJ noted that the Board has reached this decision every time it has reviewed this question. 

The detectives here enjoyed a financial benefit from the use of a District-owned take home 

vehicle in the form of partially subsidized transportation. 

The District argues that the removal of take home cars from detectives was a non-

negotiable management prerogative. The District correctly notes that the ALJ did not 
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specifically address whether requiring the District to negotiate over its proposed change in the 

use of its vehicles for the purpose articulated would significantly abridge the District's freedom 

to exercise its managerial prerogative. (Anaheim Union High School District (1981) PERB 

Decision No. 177.) The District relies on West Covina Unified School District (1993) PERB 

Decision No. 973 (West Covina) for further support of its argument that the ALJ should have 

reviewed the abridgement of the managerial prerogative argument. In West Covina the Board 

stated, "[A] policy governing the assignment of school district vehicles may not in all cases 

constitute a negotiable subject. We find it appropriate to decide the issue on a case-by-case 

basis. There may well be circumstances where vehicle assignment represents a clear 

management prerogative." Implicit in the ALI's decision is a finding that requiring 

negotiations would not abridge the District's managerial prerogative. 

The District argues that, to constitute a mandatory subject of bargaining, the negotiation 

requirement may not "significantly abridge" the District's freedom to exercise its managerial 

prerogatives. The District's exceptions contain the following excerpt from Seafarers. 

Local 777 v. NLRB, 603 F.2d 862 (D.C. Cir. 1978): 

The fact that an employer's decision affects conditions of 
employment does not necessarily imply, however, that it is a 
mandatory subject of bargaining. The law draws a distinction 
between those decisions 'primarily about the conditions of 
employment' which must be made a subject of bargaining and 
those which, while affecting the employees' working conditions, 
are entrepreneurial judgments 'fundamental to the basic direction 
of a corporate enterprise' or which substantially alter the way in 
which business is conducted. The latter need not be submitted to 
bargaining. 

The District also cites the following excerpt from New Jersey v. Jersey City Police 

Officers Benevolent Assoc., 158 L.R.R.M. (BNA) 2788 (1998): 
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A. CEASE AND DESIST FROM: 

1 . Unilaterally changing the past practice whereby District police detectives 

were permitted to use District-owned vehicles to commute between their personal residence 

and work; 

2. Interfering with the right of POA to represent its members; 

3 . Interfering with the right of individual police detectives to participate in 

the activities of an employee organization. 

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO 
EFFECTUATE THE POLICIES OF THE EERA: 

1 . Effective immediately upon service of this decision, reinstate the past 

practice of providing take-home vehicles for police detectives. 

2. Within ninety days following the date this decision is no longer subject 

to appeal, reimburse all police detectives for losses they incurred during the period they were 

unable to use District-owned vehicles for commuting. Detectives who lost their take-home 

vehicles shall be reimbursed for the applicable period at the rate of 5.7 cents per mile, which is 

the amount of the subsidy provided by the District. For each detective, the 5.7 cents per mile 

rate shall be multiplied by the number of daily commuting miles driven and that sum shall 

again be multiplied by number of days actually commuted to work during the period from 

May 5, 2000, until the date the District again makes take-home cars available to detectives. 

The reimbursement amount shall be augmented by interest at the rate of 7 percent. 

3. Within ten (10) workdays following the date this decision is no longer 

subject to appeal, post at all locations where notices are customarily posted, copies of the 

notice attached hereto as an Appendix. 
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4. Written notification of the actions taken to comply with this Order shall 

be made to the San Francisco Regional Director of the Public Employment Relations Board in 

accordance with the director's instructions. Continue to report, in writing, to the regional 

director thereafter as directed. All reports to the regional director shall be concurrently served 

on the Los Angeles School Peace Officers Association. 

Member Whitehead joined in this Decision. 

Member Neima's dissent begins on page 13. 
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NEIMA, Member, dissenting: I respectfully dissent from the Public Employment 

Relations Board (PERB or Board) majority decision in this case because I believe the record 

supports a finding that the Los Angeles School Peace Officers Association (POA), by contract 

and by conduct, waived its right to bargain over the withdrawal of permission for detectives to 

drive police vehicles between home and work. 

Article III, section 2.0 of the parties' agreement sets out certain retained rights. Those 

rights include the right to determine the "disposition...location...and utilization of all 

District.. .equipment." (Art. III, sec 2.0(c).) A Los Angeles Unified School District (District) 

owned vehicle is included within the meaning of "equipment" under the common sense 

meaning of the term, although the word "vehicle" is not used in section 2.0(c). The word 

"vehicle" is used in section 2.0(d), however, wherein the District retains the right to determine 

the "vehicles... to be used in connection with...services [to be rendered to the public]." The 

word "vehicle" is again used in section 2.0(k) wherein the District retains the right to 

determine "[safety and security measures for... vehicles." 

The absence of "vehicles" in section 2.0(c) does not sway me from concluding that 

"equipment," a general term, encompasses "vehicles," which are among the most basic types 

of equipment used by law enforcement agencies. Thus, by operation of Article III, 

section 2.0 of the parties agreement, I would find that POA waived its right to bargain over the 

District's decision to withdraw permission for home use of police vehicles by detectives. 

POA's history of conduct indicates that it had a similar understanding. I note 

particularly that POA did not file an unfair practice charge when the District refused to meet 

and confer regarding withdrawal of permission for home use of the vehicles in 1994. In 
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addition, I note that POA used political, rather than legal, means to secure the reestablishment 

of permission for home-use of police vehicles in 1997, when they enlisted the assistance of a 

new superintendent of schools to reinstate the home-use policy. POA's resort to politics 

instead of unfair practice proceedings indicates that the decision was a matter of management 

right, not a subject over which POA believed it could require bargaining. 

Another issue is brought into question by the language of the parties' agreement: 

whether the dispute at issue in this case should have been deferred to arbitration. Article III, 

section 1.0 provides: 

1.0 General: In the event that there is a conflict between the 
rights of the District under this Article and the rights of POA or 
employees as set forth elsewhere in this Agreement, the 
provisions of the other Articles of this Agreement shall prevail. 
[Emphasis added.] 

Article III, section 2.0 provides: 

2.0 District Rights: It is agreed that all matters which are 
beyond the scope of negotiations under Government Code section 
3543.2, and also all rights which are not limited by the terms of 
this Agreement are retained by the District. Such retained rights 
include, but are not limited to, the right to determine the 
following matters: 

Article III, section 2.0(k) provides: 

Safety and security measures for employees, students, the public, 
properties, facilities, vehicles, materials, supplies, and equipment, 
including the various rules and duties for all personnel with 
respect to such matters, subject only to Article XVII (Safety). 
[Emphasis added.] 

In the course of examining this case, I looked closely at Article XVII (Safety), which 

provides, in relevant part: 

1.0 The responsibility for providing reasonably safe working 
conditions which are in conformance with applicable law and 
which are within fiscal constraints shall be the District's. 
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Employees shall be responsible for complying with safety 
procedures and practices and for reporting to the immediate 
supervisor as soon as possible any unsafe condition, facility, or 
equipment. There shall be no reprisal against an employee for 
reporting any unsafe condition, facility, or equipment. 

4.0 In view of the nature of the duties performed by bargaining 
unit personnel, the District, upon request by POA, will meet with 
POA's representative and two of its members to consult on 
matters related to safety and equipment provided by the 
Department. Such meetings shall be arranged by mutual 
agreement. [Emphasis added.] 

The District repeatedly raised safety as one of the primary reasons for the withdrawal of 

permission for home use of the vehicles. The majority asserts that the District was concerned 

with public safety, not employee safety, so Article XVII's meet and confer requirement was 

inapplicable. However, the District argued in its statement of exceptions, "Having those 

vehicles out of commission and less available to others (i.e., allowing certain detectives to take 

them home) directly affects the 'safety and security measures for employees, students and the 

public. " [Emphasis added.] 

It is undisputed that the parties did not meet and confer regarding withdrawal of 

permission for home-use of the police vehicles. Both in 1994 and 2000, POA requested to 

meet with the District and the District took the position that it did not have a duty to bargain 

with POA over the decision. However, correspondence in the record indicates the District did 

agree to "meet and consult" with POA over the 1994 change. That offer was not in compliance 

with Article XVII, however, which requires that the meeting take place between the District 

and a POA representative and two POA members. The police chief met with a POA 

representative on March 22, 2000, to discuss the District's plan to withdraw permission for 

home-use of the vehicles. One plausible inference is that the District's offer to "meet and 
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consult" in 1994 and the meeting in 2000 reveal recognition by the District of a duty to "meet 

and consult" under Article XVII. 

However, neither party cited Article XVII or argued at any stage of these proceedings 

that the matter should have been deferred to arbitration. I note that the events giving rise to the 

charge at issue in this case occurred before the Board issued its decision in State of California 

(Department of Food and Agriculture) (2002) PERB Decision No. 1473-S, overruling the 

Board's "deferral to the wall" standard from Lake Elsinore School District (1987) PERB 

Decision No. 646. Due to the lack of argument or evidence related to Article XVII, one can 

only speculate regarding the parties' understanding of Article XVII or their reasons for 

declining to invoke it in this case. For that reason, I believe it would not advance the purposes 

of EERA to consider retroactive application of our current deferral standard in this case. 

In the absence of a basis for deferral of this case to arbitration, I would conclude, based 

on the contract language and conduct discussed above, that the POA waived its right to bargain 

over the withdrawal of permission for home use of police vehicles by detectives. 
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provided by the District. For each detective, the 5.7 cents per mile rate shall be multiplied by 
the number of daily commuting miles driven and that sum shall again be multiplied by number 
of days actually commuted to work during the period from May 5, 2000, until the date the 
District again makes take-home cars available to detectives. The reimbursement amount shall 
be augmented by interest at the rate of 7 percent. 

Dated: LOS ANGELES UNIFIED SCHOOL DISTRICT 

By: 
Authorized Agent 

THIS IS AN OFFICIAL NOTICE. IT MUST REMAIN POSTED FOR AT LEAST THIRTY 
(30) CONSECUTIVE WORKDAYS FROM THE DATE OF POSTING AND MUST NOT BE 
REDUCED IN SIZE, DEFACED, ALTERED, OR COVERED WITH ANY OTHER 
MATERIAL 
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