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BeforeDuncan,
Duncan, Chairman;
Chairman;Whitehead
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andNeima,
Neima,Members.
Members.
Before
DECISION
DECISION
DUNCAN,Chairman:
Chairman:This
Thiscase
caseisisbefore
beforethe
thePublic
PublicEmployment
EmploymentRelations
RelationsBoard
Board
DUNCAN,
the University
ofCalifornia
California(University)
(University)totoa a
(Board) on
onexceptions
exceptions filed
filed by
bythe
the Regents
Regents of
(Board)
of the
University of
proposed decision
decision (attached)
(attached) of
an administrative
law judge
judge (ALJ).
(ALJ). The
TheALJ
ALJheld
heldthat
thatthe
the
proposed
of an
administrative law

'

University violated
violated the
the Higher
Higher Education
Education Employer-Employee
Employer-Employee Relations
Relations Act
(HEERA) 1by
by
University
Act (HEERA)
unilaterallyadjusting
adjustinghealth
health benefits
benefits without
without giving
givingthe
the University
UniversityCouncil
CouncilAmerican
American
unilaterally
ofTeachers
Teachers (UC-AFT)
notice and
and opportunity
opportunityto
tobargain.
bargain.
Federation of
Federation
(UC-AFT) notice
The Board
Board has
has reviewed
reviewed the
the entire
entire record
record in
in this
this matter,
matter, including
includingthe
theproposed
proposed
The
ALJ's
decision, the
the University's
University'sexceptions
exceptionsand
and UC-AFT's
UC-AFT'sresponse."
response.2 The
TheBoard
Boardfinds
findsthe
theALJ's
decision,
1

HEERAisiscodified
codifiedatatGovernment
GovernmentCode
Codesection
section3560,
3560,et
etseq.
seq. Unless
Unless otherwise
otherwise
HEERA
indicated,all
allstatutory
statutoryreferences
referencesherein
hereinare
aretotothe
theGovernment
GovernmentCode.
Code.
indicated,
2

The request
request for
for oral
oralargument
argumentwas
wasdenied
deniedSeptember
September2,2,2004.
2004.
2 The

proposed decision
decision to
to be
be free
free of
ofprejudicial
prejudicialerror
errorand
andadopts
adoptsititasasthe
thedecision
decisionofofthe
theBoard
Board
proposed
itself.
itself.
ORDER
ORDER
Based on
on the
the foregoing
findings of
offact
factand
and conclusions
conclusions of
oflaw
lawand
and the
the entire
entire record
record in
in
Based
foregoing findings
this matter,
matter, itit has
has been
been found
this
found that
that the
theRegents
Regentsofofthe
theUniversity
Universityof
of California
California (University)
(University)
violated the
the Higher
Higher Education
Education Employer-Employee
Employer-Employee Relations
Relations Act
(HEERA), Government
Government
violated
Act (HEERA),
Code section
section 3571(a),
3571(a), (b)
(b) and
and (c),
(c), by
by unilaterally
unilaterallychanging
changinghealth
healthbenefits
benefitsfor
forcalendar
calendaryears
years
Code
2002
the University
UniversityCouncil
CouncilAmerican
AmericanFederation
FederationofofTeachers
Teachers
2002 and
and 2003
2003 without
without affording
affording the
(UC-AFT)notice
noticeand
andan
an opportunity
opportunitytotobargain.
bargain.By
Bythis
thisconduct,
conduct,the
theUniversity
University
hasbreached
breached
(UC-AFT)
has
itsduty
dutytotobargain
bargain in
inviolation
violationofofHEERA
section3571(c),
3571(c), interfered
interfered with
withthe
the right
right of
ofUnit
Unit18
18
its
HEERA section
employees to
be represented
violation of
ofsection
section3571(a),
3571(a), and
and denied
denied UC-AFT
UC-AFT
employees
to be
representedby
byUC-AFT
UC-AFT in
in violation
the right
rightto
torepresent
represent its
its members
members in
in violation
violationofofsection
section3571(b).
3571(b).
the
Pursuant
section 3563.3,
3563.3, itit is
is hereby
hereby ordered
ordered that
the University
and its
its
Pursuant to
to HEERA
HEERA section
that the
University and
representatives shall:
shall:
representatives
A.
A.

CEASEAND
ANDDESIST
DESISTFROM:
FROM:
CEASE
11..

Failingand
and refusing
refusing to
to negotiate
negotiate with
with the
the UC-AFT
UC-AFTabout
aboutthe
the decision
decision to
to
Failing

change health
health benefits;
benefits;
change
2.
2.

Denying UC-AFT
UC-AFTthe
the right
righttotorepresent
represent Unit
Unit18
18 employees
employees in
in their
their
Denying

employment relations
relations with
with the
the University;
University;and
and
employment
3. Interfering
Interfering
the right
of Unit
18 members
to be
representedby
bytheir
their
3.
with with
the right
of Unit
18 members
to be
represented
chosen representative.
representative.
chosen
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B.
B.

TAKE THE
THE FOLLOWING
FOLLOWINGAFFIRMATIVE
AFFIRMATIVEACTIONS
ACTIONSDESIGNED
DESIGNEDTO
TO
TAKE
EFFECUT
ATE
THE
POLICIES
OF
THE
HEERA:
EFFECUTATE THE POLICIES OF THE HEERA:
11..

Unlessotherwise
otherwiseagreed
agreed to
to by
bythe
the parties,
parties, make
make employees
employees whole
whole for
for
Unless

losses suffered
suffered as
as a
a result
ofthe
the unilateral
unilateralchange
change ininhealth
healthbenefits
benefitsfor
forcalendar
calendaryears
years
losses
result of
2002 and
and 2003.
2003. The
The make
make whole
whole remedy
remedy shall
shall include,
include, but
but shall
shall not
notbe
be limited
limitedto:
to:
2002
(a) reimbursement
reimbursementfor
forthe
thedifference
differencebetween
betweenpremiums
premiumsthey
theyhave
havepaid
paidsince
sinceJanuary
January2003
2003and
and
(a)
of
the premiums
premiums they
they would
would have
have paid
paid had
had the
followed its
its benchmark
benchmark methodology
methodology of
the
the University
University followed
settingits
itscontribution
contributionbased
basedupon
uponthe
thelowest
lowestcost
costhealth
healthmaintenance
maintenance organization
organizationafter
afterrisk
risk
setting
adjustment, and
and (b)
(b) reimbursement
reimbursement for
forthe
thedifference
differencebetween
betweencopayments
copaymentsthey
theyhave
have paid
paid since
since
adjustment,
January 2002,
2002, when
when the
the University
made the
the discretionary
discretionary decision
decision to
to negotiate
negotiate higher
higher
January
University made
copayments not
not in
inconformance
conformancewith
withany
anypast
pastpractice,
practice,and
andthe
thecopayments
copaymentsthey
theywould
wouldhave
have
copayments
paidhad
hadthe
theUniversity
Universitynot
notmade
madethe
thedecision.
decision. The
Theperiod
periodcovering
coveringthe
themake
makewhole
wholeremedy
remedy
paid
shallbegin
beginwith
withthe
thedate
datethe
thechanges
changes were
were implemented
implementedand
and end
end with
withthe
theeffective
effectivedate
dateofofaa
shall
successor agreement
Allmonetary
monetarylosses
losses will
willinclude
includeinterest
interestatatthe
the
successor
agreement covering
covering health
health benefits.
benefits. All
rate of
of77percent
percentper
perannum.
annum.
rate
2.
2.

Withinten
ten(10)
(10)workdays
workdaysfollowing
followingthe
thedate
datethis
thisdecision
decisionisisno
nolonger
longer
Within

subjecttotoappeal,
appeal,post
postat
at all
allwork
worklocations
locationswhere
wherenotices
noticestotoemployees
employeescustomarily
customarilyare
areposted,
posted,
subject
copies of
ofthe
the Notice
Noticeattached
attached hereto
hereto as
as an
an Appendix.
TheNotice
Noticemust
mustbebesigned
signedby
byan
an
copies
Appendix. The
comply with
with the
the terms
terms of
authorized agent
agent of
authorized
of the
the University,
University, indicating
indicating that
that the
theUniversity
University will
will comply
of
this Order.
Order. Such
Suchposting
postingshall
shallbe
bemaintained
maintained for
foraaperiod
periodof
ofthirty
thirty(30)
(30)consecutive
consecutiveworkdays.
workdays.
this
Reasonable steps
steps shall
shall be
be taken
taken to
to ensure
ensure that
that the
the Notice
Noticeisisnot
notreduced
reducedininsize,
size,altered,
altered,defaced
defaced
Reasonable
or covered
covered with
withany
any other
othermaterial.
material.
or
3.
3.

Writtennotice
noticeofofthe
theactions
actions taken
taken to
to comply
comply with
withthis
thisOrder
Ordershall
shall be
be
Written

ofthe
the Public
Public Employment
Employment Relations
Relations Board
Board in
in
made to
to the
the San
San Francisco
Francisco Regional
made
Regional Director
Director of
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accord with
with the
the director's
director'sinstructions.
instructions.Continue
Continuetotoreport
reporttotothe
theregional
regionaldirector
director
directed.
accord
asasdirected.
Allreports
reportstotothe
theregional
regionaldirector
directorshall
shallbe
beconcurrently
concurrentlyserved
servedon
onUC-AFT.
UC-AFT.
All

Members Whitehead
Whitehead and
and Neima
Neima joined
joined in
inthis
thisDecision.
Decision.
Members

4
A

APPENDIX
APPENDIX
NOTICETO
TOEMPLOYEES
EMPLOYEES
NOTICE
BY
ORDER
OFTHE
THE
POSTED
POSTED BY ORDER OF
PUBLIC EMPLOYMENT
EMPLOYMENT RELATIONS
RELATIONS BOARD
BOARD
PUBLIC
An
Agency
of
the
State
of
California
An Agency of the State of California

Afteraahearing
hearingininUnfair
UnfairPractice
PracticeCase
Case No.
No. SF-CE-611-H,
SF-CE-611-H, University
UniversityCouncil
Council
After
of
Teachers
v.
Regents
of
the
University
of
California,
in
whichallall
American
Federation
American Federation of Teachers v. Regents of the University of California, in which
of
the
University
parties
had
the
right
to
participate,
it
has
been
found
that
the
Regents
parties had the right to participate, it has been found that the Regents of the University ofof
California(University)
(University)violated
violatedthe
theHigher
HigherEducation
EducationEmployer-Employee
Employer-EmployeeRelations
Relations Act
Act
California
(HEERA),
Government
Code
section
3571(a),
(b)
and
(c).
The
University
violated
HEERA
HEERA), Government Code section 3571(a), (b) and (c). The University violated HEERA
when
implemented significant
significantchanges
changes ininhealth
healthbenefits
benefitsfor
forcalendar
calendaryears
years2002
2002and
and2003
2003
when it
it implemented
of
Teachers
(UC-AFT),
the
without
affording
the
University
Council
American
Federation
without affording the University Council American Federation of Teachers (UC-AFT), the
an appropriate
oflecturers
lecturers (Unit
(Unit18),
18),notice
noticeand
andan
anopportunity
opportunity
exclusive representative
representative of
exclusive
of an
appropriate unit
unit of
to
negotiate.
to negotiate.
ofthis
this conduct,
conduct, we
we have
have been
been ordered
and we
As aa result
result of
As
ordered to
to post
post this
this Notice
Notice and
we will:
will:
A.

CEASE AND
AND DESIST
DESIST FROM:
FROM:
CEASE
11..

Failingand
andrefusing
refusingto
tonegotiate
negotiate with
withUC-AFT
UC-AFTabout
aboutthe
the decision
decision to
to
Failing

change health
healthbenefits;
benefits;
change

2.
DenyingUC-AFT
UC-AFTthe
theright
righttotorepresent
representUnit
Unit18
18employees
employees in
in their
their
2.
Denying
employment
relations
with
the
University;
and
employment relations with the University; and
3. Interfering
Interfering
the right
of Unit
18 members
to be
representedby
by their
their
3.
with with
the right
of Unit
18 members
to be
represented
chosen representative.
representative.
chosen
B.
B.

TAKE THE
THE FOLLOWING
FOLLOWING AFFIRMATIVE
AFFIRMATIVEACTIONS
ACTIONSDESIGNED
DESIGNED TO
TO
TAKE
EFFECTUATE
THE
POLICIES
OF
THE
HEERA:
EFFECTUATE THE POLICIES OF THE HEERA:

Unless otherwise
otherwise agreed
agreed to
and UC-AFT,
UC-AFT,make
makeemployees
employees whole
whole
Unless
to by
by the
the University
University and
of
the
unilateral
change
in
health
benefits
for
calendar
years
for
losses
suffered
as
a
result
for losses suffered as a result of the unilateral change in health benefits for calendar years
2002
The make
make whole
shall not
not be
be limited
to:
2002 and
and 2003.
2003. The
whole remedy
remedy shall
shall include,
include, but
but shall
limited to:
(a)
reimbursement
for
the
difference
between
premiums
they
have
paid
since
January
2003and
and
a) reimbursement for the difference between premiums they have paid since January 2003
of
the
its benchmark
benchmark methodology
methodology of
the premiums
premiums they
they would
would have
have paid
paid had
had the
theUniversity
University followed
followed its
setting
its
contribution
based
upon
the
lowest
cost
health
maintenance
organization
after
risk
setting its contribution based upon the lowest cost health maintenance organization after risk
adjustment; and
and (b)
(b)reimbursement
reimbursementfor
forthe
thedifference
differencebetween
betweencopayments
copaymentsthey
theyhave
havepaid
paidsince
since
adjustment;
January
2002,
when
the
University
made
the
discretionary
decision
to
negotiate
higher
January 2002, when the University made the discretionary decision to negotiate higher
copayments
in conformance
conformance with
withany
anypast
past practice,
practice, and
and the
the copayments
copayments they
they would
would have
have
copayments not
not in

paid
had the
not made
made the
the decision.
decision. The
Theperiod
periodcovering
coveringthe
themake
makewhole
wholeremedy
remedy
paid had
the University
University not
shall
begin
with
the
date
the
changes
were
implemented
and
end
with
the
effective
date
ofaa
shall begin with the date the changes were implemented and end with the effective date of
successor
agreement
covering
health
benefits.
All
monetary
losses
will
include
interest
the
successor agreement covering health benefits. All monetary losses will include interest atatthe
rate
7 percent
percent per
per annum.
annum.
rate of
of 7
Dated:
Dated:

---------

REGENTS OF
OF THE UNIVERSITY
OF
UNIVERSITY OF
CALIFORNIA
CALIFORNIA

By:
By:------------

Authorized Agent
Agent
Authorized

OFFICIAL NOTICE.
NOTICE. IT
ITMUST
MUSTREMAIN
REMAINPOSTED
POSTEDFOR
FOR AT
AT LEAST
LEAST THIRTY
THIRTY
THIS IS AN OFFICIAL
(30)
FROM THE
THE DATE
DATE OF
OF POSTING
POSTING AND
AND MUST
MUST NOT
NOT BE
BE
(30) CONSECUTIVE WORK.DAYS
WORKDAYS FROM
IN SIZE,
SIZE, DEFACED,
DEF ACED, ALTERED
ALTERED OR
OR COVERED
COVERED WITH
WITH ANY
ANYOTHER
OTHER
REDUCED IN
MATERIAL.
MATERIAL.
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STATEOF
OFCALIFORNIA
CALIFORNIA
STATE

PUBLICEMPLOYMENT
EMPLOYMENTRELATIONS
RELATIONSBOARD
BOARD
PUBLIC
UNIVERSITYCOUNCIL
COUNCILAMERICAN
AMERICAN
UNIVERSITY
FEDERATION
OF
TEACHERS,
FEDERATION OF TEACHERS,
ChargingParty,
Party,
Charging
VV..

REGENTS OF
OF THE
THE UNIVERSITY
UNIVERSITYOF
OF
REGENTS
CALIFORNIA,
CALIFORNIA,

UNFAIRPRACTICE
PRACTICE
UNFAIR
CASE
NO.
SF-CE-611-H
CASE NO. SF-CE-611-H
PROPOSED DECISION
DECISION
PROPOSED
(3/17
/04)
(3/17/04)

Respondent.
Respondent.
Appearances: Leonard
Leonard Carder,
Carder, by
University Council
Council American
American
Appearances:
by Arthur
Arthur Krantz,
Krantz, Attorney,
Attorney, for
for University
Federation
of
Teachers;
Hanson,
Bridgett,
Marcus,
Vlahos
and
Rudy,
by
Douglas
Barton
and
Federation of Teachers; Hanson, Bridgett, Marcus, Vlahos and Rudy, by Douglas Barton and
Allison
Woodall,
Attorneys,
for
Regents
of
the
University
of
California.
Allison Woodall, Attorneys, for Regents of the University of California.
FredD'Orazio,
D'Orazio,Administrative
AdministrativeLaw
LawJudge.
Judge.
BeforeFred
Before
PROCEDURALHISTORY
HISTORY
PROCEDURAL
The University
UniversityCouncil
CouncilAmerican
AmericanFederation
Federation of
ofTeachers
Teachers (UC-AFT)
(UC-AFT) initiated
initiatedthis
this
The
onMarch
March5,5,2002,
2002,by
byfiling
filingananunfair
unfair
practice
chargeagainst
againstthe
theRegents
Regentsofofthe
the
actionon
action
practice
charge
California(University).
(University).The
The
Office
GeneralCounsel
Counselofof
thePublic
Public
UniversityofofCalifornia
University
Office
of of
thethe
General
the
EmploymentRelations
RelationsBoard
Board(PERB
(PERB or
orBoard)
Board)issued
issued aa complaint
complaint on
on August
August 22,
22, 2002.
2002. The
The
Employment
complaint,as
asamended,
amended, alleges
alleges that
that the
the University
Universitychanged
changedhealth
health benefits
benefitsfor
forcalendar
calendaryears
years
complaint,
2002 and
and 2003
2003 without
without affording
affordingUC-AFT
UC-AFTnotice
noticeand
andan
anopportunity
opportunitytotonegotiate
negotiateabout
aboutthe
the
2002
decision or
or the
the effects
effects thereof.
alleged that
that the
the University,
University, by
by this
thisaction,
action,violated
violatedthe
the
decision
thereof. ItItisisalleged
HigherEducation
EducationEmployer-Employee
Employer-EmployeeRelations
Relations Act
Act(HEERA)
(HEERA)section
section3571(a),
357l(a),(b)
(b)and
and(c).'
(c). 1
Higher
1
HEERAis iscodified
codified
GovernmentCode
Codesection
section3560
3560etetseq.
seq. Unless
Unlessotherwise
otherwise
HEERA
at atGovernment
indicated,all
allstatutory
statutoryreferences
references herein
herein are
are to
to the
the Government
Government Code.
Code. In
Inrelevant
relevantpart,
part,
indicated,
section
3571
states:
section 3571 states:

shallbe
be unlawful
unlawfulfor
forthe
thehigher
highereducation
educationemployer
employertotododoany
any
ItItshall
of
the
following:
of the following:

The
answered the
the complaint
complaint on
on September
September 16,
16, 2002,
2002, generally
generallydenying
denyingthe
the
The University
University answered
allegations and
and setting
setting forth
a number
affirmative defenses.
defenses. Denials
Denialsand
and defenses
defenses will
be
allegations
forth a
number of
of affirmative
will be
addressed below,
below,as
asnecessary.
necessary.
addressed
PERB agent,
agent, but
but the
the matter
matterwas
was not
not
A
settlement conference
conference was
was conducted
conducted by
by aa PERB
A settlement
resolved. The
Theundersigned
undersigned conducted
conducted six
six days
days of
of formal
formal hearing
hearing ininOakland
Oaklandbetween
between
resolved.
15 and
With the
the receipt
receipt of
ofthe
the final
final brief
briefon
onJune
June17,
17,2003,
2003, the
the
January 15
January
and February
February 28,
28, 2003.
2003. With
matter was
was submitted
submitted for
for decision.
decision.
matter
FINDINGS OF
OF FACT
FACT
FINDINGS
Jurisdiction
Jurisdiction
UC-AFTisisan
anemployee
employee organization
organizationwithin
withinthe
themeaning
meaningofofsection
section3562(1)(1)
3562(f)(l)and
andthe
the
UC-AFT
of an
an appropriate
of the
the University's
University'snon-senate
non-senate instructional
instructional
exclusive representative
representative of
exclusive
appropriate unit
unit of
meaning of
of section
section 3562(i).
3562(i). The
The University
Universityisisaahigher
higher
employees (Unit
(Unit 18)
18) within
within the
the meaning
employees
education employer
employer within
within the
the meaning
meaning of
of section
section 3562(g).
3562(g). At
Atall
allrelevant
relevanttimes
timesthe
thecollective
collective
education
bargainingagreement
agreement between
between the
the parties
parties had
had expired
expired and
and the
the parties
parties were
were negotiating
negotiating for
foraa
bargaining
successor agreement.
agreement.
successor

(a)
Impose or
or threaten
threaten to
to impose
impose reprisals
reprisals on
on employees,
employees, to
to
(a) Impose
discriminate
or
threaten
to
discriminate
against
employees,
or
discriminate or threaten to discriminate against employees, or
coerceemployees
employeesbecause
because
otherwise to
to interfere
interfere with,
with,restrain,
restrain,ororcoerce
otherwise
of
their
exercise
of
rights
guaranteed
by
this
chapter.
For
of their exercise of rights guaranteed by this chapter. For
purposes of
"employee" includes
includes an
an applicant
applicant
purposes
of this
this subdivision,
subdivision, "employee"
for employment
employment or
or reemployment.
reemployment.
for
(b) Deny
Denytotoemployee
employeeorganizations
organizationsrights
rightsguaranteed
guaranteed to
to them
them by
by
(b)
this chapter.
chapter.
or fail
failtotoengage
engage in
in meeting
meeting and
and conferring
conferring with
with an
an
(c) Refuse
Refuse or
(c)
exclusive
representative.
exclusive representative.
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Background
Background
TheUniversity
Universityencompasses
encompassesten
tencampuses,
campuses,as
as well
wellasasseveral
severalmedical
medicalcenters
centersand
andthree
three
The
packagetotoeligible
eligibleemployees
employees
nationallaboratories.
laboratories.It Itoffers
offersa acomprehensive
comprehensivehealth
healthbenefits
benefitspackage
national
and retirees, regardless of their location within the system or their representation by an
and retirees, regardless of their location within the system or their representation by an
exclusiverepresentative.
representative. Employees
Employees ininall
allbargaining
bargainingunits
unitsparticipate
participateininthe
thehealth
healthbenefits
benefits
exclusive
system and have the same benefit options and costs as all other participants. The University's
system and have the same benefit options and costs as all other participants. The University's
Human Resource
Resource and
and Benefits
Division,headed
headed by
by Executive
Executive Director
DirectorMichele
MicheleFrench,
French,
Human
Benefits Policy
Policy Division,
manages policy and administration for all non-pension benefits.
manages policy and administration for all non-pension benefits.
The health benefits system covers approximately 145,000 active employees and
The health benefits system covers approximately 145,000 active employees and
retirees. With covered dependents, the system provides benefits for over 300,000 individuals.
retirees. With covered dependents, the system provides benefits for over 300,000 individuals.
number of
ofbenefit-eligible
benefit-eligibleUC-AFT
UC-AFT
membersis isless
lessthan
thanone
onepercent
percentofofthe
thetotal
totalnumber
number
The number
The
members
of employees in the University system. By virtue of their participation in the system, members
of employees in the University system. By virtue of their participation in the system, members
may choose coverage from a number of different health plans, including several health
may choose coverage from a number of different health plans, including several health
maintenance organizations (HMO), a preferred provider organization (PPO), a point of service
maintenance organizations (HMO), a preferred provider organization (PPO), a point of service
plan, and two fee for service plans. 2 The University's ability to offer a variety of plan choices
plan, and two fee for service plans." The University's ability to offer a variety of plan choices
arises from the large number of participants in the system.
arises from the large number of participants in the system.
All participants in the system have the opportunity to change their health care coverage
All participants in the system have the opportunity to change their health care coverage
once per year during an open enrollment process. Open enrollment occurs every November,
once per year during an open enrollment process. Open enrollment occurs every November,
with changes becoming effective January I for the following calendar year. During the open
with changes becoming effective January 1 for the following calendar year. During the open
enrollment, participants may switch to a new plan, change the dependents enrolled in a plan, or
enrollment, participants may switch to a new plan, change the dependents enrolled in a plan, or
2
An HMO offers a closed access program with a defined network of physicians and a
An HMO offers a closed access program with a defined network of physicians and a
primary physician who acts as a gatekeeper or manager of the patient's health care. A PPO
primary physician who acts as a gatekeeper or manager of the patient's health care. A PPO
provides greater flexibility than an HMO by providing a defined network of physicians without
provides greater flexibility than an HMO by providing a defined network of physicians without
the primary physician gatekeeper. A point of service plan provides different levels of benefits
the primary physician gatekeeper. A point of service plan provides different levels of benefits
by melding an HMO component with a PPO component or a fee for service component. A fee
by melding an HMO component with a PPO component or a fee for service component. A fee
for service plan has no gatekeeper component and no defined network.
for service plan has no gatekeeper component and no defined network.
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make no
no change
change to
to prior
prior selections.
selections. The
Theability
abilityofof
employeestotomake
makeannual
annualchanges
changesthrough
through
make
employees
open enrollment
enrollmentisisimportant
importantbecause
because the
the benefits
benefits and
and costs
costs of
ofthe
the plans
plans change
change every
every year
year for
for
open
variety of
ofreasons,
reasons, including
includingcyclical
cyclicalswings
swingsboth
bothininthe
thehealth
healthcare
caremarket
marketand
andininthe
the
aa variety
University'sbudgetary
budgetaryresources.
resources.
University's
The Process
Process for
for Setting
Setting Health
Health Benefits
Benefits
The
The process
process leading
leading to
to the
the open
open enrollment
period in
inNovember
Novemberisisaalengthy
lengthyone
one
The
enrollment period
involvingUniversity
Universitycommittees
committeesininareas
areassuch
suchas
as planning,
planning, administration,
administration,communications
communications
involving
and systems.
systems. ItItgenerally
generallybegins
begins soon
soon after
after the
the open
open enrollment
period in
in November
November with
withaa
and
enrollment period
goal of completion the following August. According to French, preliminary steps in dealing
goal
of completion the following August. According to French, preliminary steps in dealing
with health plans are taken in the calendar year prior to an enrollment period. She said "you'd
with health plans are taken in the calendar year prior to an enrollment period. She said "you'd
probably begin thinking about it the year before, but you'd begin to actually sit down and
probably begin thinking about it the year before, but you'd begin to actually sit down and
hammer them
them out
out in
in the
the first
first quarter
quarter of
ofthe
the year
year at
at least
least an
an initial
take on
on where
where you
you think
think. ...
hammer
initial take
..
you want to go or what you need to know in order to determine where you go."
you want to go or what you need to know in order to determine where you go."
The University sends a request for renewal to each health plan in approximately midThe University sends a request for renewal to each health plan in approximately midApri 1.The
The
requestconcerning
concerningbenefits
benefitsfor
forthe
the2002
2002calendar
calendaryear,
year,for
forexample,
example,was
wasissued
issuedon
on
April.
request
April 13, 2001, and required a written response by May 1, 2001. Among other things,
April 13, 2001, and required a written response by May 1, 2001. Among other things,
response typically includes proposals for premium rates, plan designs and related matters. At
response typically includes proposals for premium rates, plan designs and related matters. At
about this time, negotiations between numerous University teams and the various health plan
about this time, negotiations between numerous University teams and the various health plan
vendors commence on a number of issues. The University typically schedules a meeting for
vendors commence on a number of issues. The University typically schedules a meeting for
July with representatives from the various plans who have final decision-making authority.
July with representatives from the various plans who have final decision-making authority.
French testified that all non-financial decisions (anything that is not limited to the final

French testified that all non-financial decisions (anything that is not limited to the final
ratenegotiations
negotiationswith
withthe
thevendor)
vendor)must
mustbe
bemade
made by
byabout
about August
August31.
31.Other
Otherdecisions
decisionsare
are
rate
made shortly thereafter. For example, she said the final date for setting the 2002 benefits,
made shortly thereafter. For example, she said the final date for setting the 2002 benefits,
includingthe
thevendor's
vendor'srate
rateand
and the
the University's
University'srate,
rate, was
was September
September 25,
total
including
25, 2001.
2001. AA total
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premiumordinarily
ordinarily
establishedatatabout
aboutthat
thattime,
time,and
andrates
ratesare
aresent
senttotothe
thepayroll
payroll
premium
is is
established
department so
so they
they can
typicallyisiscompleted
completed
department
can be
be programmed
programmedfor
fordeductions.
deductions. That
That function
function typically
by October
October 15,
15, and
and the
the process
process moves
changesinin
by
moves to
to the
the open
openenrollment
enrollment stage.
stage. Notification
Notification ofofchanges
Octoberororearly
early
health benefits
benefits typically
typicallyisisforwarded
forwardedtotoemployee
employeeorganizations
organizationsininlate
lateOctober
health
November. Changes
Changesininhealth
healthbenefits
benefitsbecome
becomeeffective
effectiveJanuary
January1.1.
November.
thenegotiations
negotiationsleading
leadingtotoadoption
adoptionofofaafinal
finalbenefit
benefitpackage,
package,the
theUniversity
Universityand
andthe
the
InInthe
with rising
risinghealth
healthcare
care costs.
costs. One
Oneoption
option
varioushealth
healthplans
plans have
have several
several options
in dealing
dealing with
various
options in
to increase
increase copayments,
copayments, which
what the
the University
did ininthe
the2001
2001 negotiations
negotiationsleading
leadingup
up
isis to
which is
is what
University did
to the
the 2002
2002 changes.
changes. The
Theplans
plans had
had proposed
proposed aa double
double digit
digitincrease
increase ininpremiums,
premiums,and
andthe
the
to
Universitywas
wasable
abletotokeep
keepthe
theincrease
increase lower
lowerby
byproposing
proposingplan
plandesign
designchanges
changes that
that included
included
University
Other options
optionsinclude
include
copayment increases.
increases. The
The proposal
proposal was
was accepted
accepted by
copayment
by the
the plans.
plans. Other
increasing the
the University's
University'scontribution
contributionififfunding
fundingisisavailable
availableand
andadopting
adoptingsalary-related
salary-related
increasing
contributions, otherwise known as transitional allowances. 3 Establishing a multiple tier system
contributions,
otherwise known as transitional allowances." Establishing a multiple tier system
made ininincreasing
increasingamounts
amounts inin
yetanother
another option.
option. Under
Underthis
thisapproach,
approach,contributions
contributionsare
aremade
isisyet
with the
the following
followingorder:
order:single
singleemployee,
employee, employee
employee with
withone
one or
ormore
more children,
children,
accordance with
accordance
withone
one adult,
adult, and
and an
an employee
employee with
an adult
adult and
and one
Underthis
this
employee with
employee
with an
one or
or more
more children.
children. Under
option, the University's aggregate cost does not change, it merely is allocated differently
option, the University's aggregate cost does not change, it merely is allocated differently
across the
the tiers.
tiers.
across
moneyfrom
from
other
areas,such
such
Stillanother
anotheroption
optionavailable
availabletotothe
theUniversity
University
takemoney
Still
is istoto
take
other
areas,
as salaries and cost of living increases, and use it to fund health care increases. In fact, the
as salaries and cost of living increases, and use it to fund health care increases. In fact, the
Universityuses
uses aa "total
"totalcompensation
compensation approach."
approach." According
AccordingtotoFrench,
French,this
thisterm
termmeans
meansthat
that
University
3
Thetransitional
transitionalallowance
allowanceconcept
conceptpermits
permits the
the University
University to
to vary
varyits
itscontribution
contributionfor
for
The
different
groups
of
employees
based
on
salary.
As
more
fully
discussed
below,
the
different groups of employees based on salary. As more fully discussed below, the
contributionfor
forcalendar
calendaryear
year2003
2003 was
was higher
higherfor
foremployees
employees whose
whose annualized
annualized salaries
salaries were
were
contribution
less
than
$40,000,
while
the
contributions
were
lower
for
employees
whose
annualized
salaries
less than $40,000, while the contributions were lower for employees whose annualized salaries
were higher
higherthan
than$40,000.
$40,000.
were
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the University
Universitylooks
looksatat"the
"theentire
entirecompensation
compensationto
to an
an individual,
individual,that
thatincludes
includessalary,
salary,health
health
the
and welfare
welfare benefits,
benefits, pension,
pension, can
can include
include fringe
fringe benefits,
benefits,depending
depending on
onhow
howbroad
broadaadefinition
definition
and
youwant
wanttotowrap
wrapthat
thatup,
up,it's
it'sanything
anythingthat
thatcan
canbe
belooked
lookedatatas
as compensation,
compensation, things
things like
like
you
[ [that]."
that]."

AccordingtotoFrench,
French,the
theUniversity
Universitydecides
decideswhich
whichoptions
optionsititplans
planstotouse
useininan
an
According
"interactiveprocess"
process"that
thattakes
takes into
intoaccount
accountthe
the marketplace,
marketplace,resources
resources and
and the
the overall
overall
"interactive
thebenefit
benefitprogram.
program.French
Frenchsaid
saidshe
shemeets
meets with
withseveral
severalgroups
groups ininthe
the
competitiveposition
positionofofthe
competitive
process and
and seeks
These include
the faculty
faculty welfare
welfare committee
committee(an
(anarm
armofofthe
thefaculty
faculty
process
seeks input.
input. These
include the
senate that
that has
has aa constitutional
constitutional right
right to
to shared
shared governance),
governance), various
various administrative
administrativegroups,
groups, and
and
senate
employee organizations
organizations to
to the
the extent
extent that
that University's
University'slabor
laborrelations
relationsrepresentatives
representativeswant
wanttoto
employee
4
involvethe
theunions
unionsinininformational
informationalmeetings."
meetings.
involve

The process
process for
for setting
setting the
the University's
University'scontribution
contributionrate
ratefor
forhealth
healthbenefits
benefitshas
has
The
·changed over
overthe
years. Prior
Prior to
to 1982,
I 982, the
the University
University did
did not
not set
set its
its own
own rate.
rate. ItItestablished
establishedan
an
changed
the years.
annual contribution
contributionbased
based on
on the
the rate
rate paid
paid by
by the
the Public
PublicEmployee
EmployeeRetirement
RetirementSystem
SystemororPERS
PERS
annual
forState
State of
ofCalifornia
California(State)
(State) employees.
employees. From
From 1982
1982 to
to 1993,
1993, the
the University
Universitycontinued
continuedto
to
for
followthe
theState's
State'sformula,
formula,which
whichwas
wastotodevelop
developa acontribution
contributionbased
basedon
onthe
theweighted
weightedaverage
average
follow
ofthe
thefour
fourlargest
largestplans;
plans;that
thatis,is,the
theaverage
averagewas
wasweighted
weightedbased
basedononhow
howmany
many
members
those
of
members
those
plans had.

plans had.

In1993,
1993,the
the University
Universityadopted
adoptedaabenchmark
benchmark methodology,
methodology,which
whichisisdesigned
designedtoto
In
provide a contribution equal to the cost of lowest priced HMO at all nine University campuses.
provide a contribution equal to the cost of lowest priced HMO at all nine University campuses.
Asthe
theUniversity
Universitystated
statedininits
itsopen
openenrollment
enrollmentannouncement
announcement for
for 1994,
1994, itit"adopted
"adoptedthe
the
As
4
2002,for
forexample,
example,French
Frenchsaid
said she
she met
met with
with the
the faculty
faculty welfare
welfarecommittee
committee
"InIn2002,
sometime
during
the
first
six
months
of
2002
to
consult
about
the
transitional
allowance. The
The
sometime during the first six months of 2002 to consult about the transitional allowance.
committee has
has medical
medical experts
experts who
input regarding
regarding "risk
"risk rating"
rating"and
andpoint
pointofofservice
service
committee
who offered
offered input
plans.
plans.
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principle of setting the employer contribution close to the level of the most cost-efficient plan."
principle of setting the employer contribution close to the level of the most cost-efficient plan."
Under this
this methodology,
methodology, the
the University
University offered
offered at
at least
least one
one fully
fullypaid
paidHMO,
HMO,assuming
assumingthe
the
Under
methodology continued
continued until
until2002.
2002.Even
Evenwhen
whenthe
the
resources were
This methodology
resources
were available
available to
to fund
fund it.
it. This
commencedusing
usingthe
the so-called
so-called"risk
"riskadjustment"
adjustment"concept
conceptinin2000,
2000,the
thebenchmark
benchmark
Universitycommenced
University
methodology was
was followed,
followed, with
withthe
the University
Universitysetting
settingits
itscontribution
contributionequal
equaltotothe
theprice
priceofofthe
the
methodology
HM0. 5
lowestrisk-adjusted
risk-adjusted HMO.
lowest
The State
State Budget
BudgetProcess
Process
The
Atabout
aboutthe
thetime
timethe
thehealth
healthbenefit
benefitprocess
process between
between the
the University
Universityand
andthe
thevarious
various
At
onaaseparate
separate track
track to
to adopt
adoptan
an overall
overall
health plans
plans is
is unfolding,
unfolding,the
theUniversity
Universityproceeds
proceedson
health
budget. InInNovember,
November, the
the University
Universitysubmits
submits its
its budget
budget for
for the
the following
followingfiscal
fiscalyear
yeartotothe
the
budget.
Regents. After
Afterthe
theRegents
Regents approve
approve the
the budget,
budget, the
the University
Universitysubmits
submitsits
itsproposed
proposedbudget
budgettoto
Regents.
Governorproposes
proposesaaState
Statebudget
budgetininJanuary
Januaryand
and
the Legislature
Legislature and
and the
the Governor.
Governor. The
TheGovernor
the
budget isis to
to be
be completed
completed by
by July
July1,I, but
butinin
announces revisions
Ideally,the
theState
Statebudget
announces
revisions in
in May.
May. Ideally,
Governorsigns
signs it,
it,the
the University's
University's
realitythe
the budget
budget frequently
frequently is
is finalized
finalized later.
later. After
Afterthe
theGovernor
reality
budget isis sent
sent to
to the
the Regents
Regents for
approval of
of any
any changes
changes from
its original
originalproposal.
proposal.
budget
for approval
from its
Budgeting for
forhealth
healthbenefit
benefitcosts
costs is
is difficult
difficultbecause
becausethe
thebudget
budget process
process involving
involvingthe
the
Budgeting
Universityand
andthe
theState
Stateoperates
operates on
on aa fiscal
fiscalyear
yearbasis,
basis, while
whilethe
thebenefit-setting
benefit-settingprocess
process
University
between the
the University
Universityand
andhealth
healthplans
plans operates
operates on
on aa calendar
calendar year.
year. The
Thecalendar
calendaryear
year
between
premiumincreases
increases for
for health
health benefits
benefits must
must by
by matched
matched up
the University's
University'sbudget
budgetyear.
year.
premium
up with
with the
premium increases
increases fall
fall into
intotwo
twoseparate
separate budget
budgetcycles.
cycles.
Consequently, the
the premium
Consequently,
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Frenchdescribed
describedrisk
riskadjustment
adjustmentasasan
anattempt
attemptto
toprevent
preventany
anygiven
givenplan
planand
and any
any
French
ordisadvantaged
disadvantagedbased
based on
on
employee that
that chooses
chooses that
that plan
plan from
from being
beingeither
eitheradvantaged
advantagedor
employee
health
risk.
She
said
the
University's
means
of
accomplishing
that
goal
is
to
increase
its
health risk. She said the University's means of accomplishing that goal is to increase its
planthat
thathas
has more
moreunhealthy
unhealthypeople
people ininit.it.
contributionfor
forthose
thoseemployees
employeeswho
whoare
arepart
partofofaaplan
contribution
The
University
ends
up
making
higher
contributions
for
groups
of
employees
that
havemore
more
The University ends up making higher contributions for groups of employees that have
as
compared
to
groups
of
employees
who
have
fewer
health
problems.
health
problems
health problems as compared to groups of employees who have fewer health problems.
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Forseveral
several years
years the
the University
Universityand
andthe
theState
Statehave
haveoperated
operatedunder
underaaPartnership
Partnership
For
Agreement where the State provides the University with a 4 percent annual increase in funds
Agreement where the State provides the University with a 4 percent annual increase in funds
for salaries,
salaries, benefits
benefits and
and other
other expenditures.
expenditures. In
Inbrief,
brief,the
thePartnership
PartnershipAgreement
Agreementmoney
moneyisis
for
envisionedas
asaa44percent
percent increase
increase each
each year
year on
on a
a base
base budget
envisioned
budget from
from the
the Legislature;
Legislature; ititisis
appropriated in a lump sum, but it is justified in certain categories. Funds from the Partnership
appropriated in a lump sum, but it is justified in certain categories. Funds from the Partnership
Agreement are pooled and must be allocated by the University to cover various costs.
Agreement are pooled and must be allocated by the University to cover various costs.
budgethow
how
it expectstotospend
spendthe
themoney.
money.
However,the
theUniversity
Universityidentifies
identifiesininitsitsbudget
However,
it expects
Under the established budget process, the University has the discretion to determine its
Under the established budget process, the University has the discretion to determine its
contributiontotohealth
healthbenefits
benefitsbecause
because ititdetermines
determines how
how much
much ititwill
willpay
payforforthe
thebenefits
benefitsasas
contribution
compared with payments for other items, such as salaries. University Vice President for
compared with payments for other items, such as salaries. University Vice President for
Budget Larry Hershman, testified that the amount projected for health benefit increases is
Budget Larry Hershman, testified that the amount projected for health benefit increases is
based on two factors: "One is staying within this total pot of 4 percent and what the priorities
based on two factors: "One is staying within this total pot of 4 percent and what the priorities
thecost
costincrease
increase
arefor
forsalaries,
salaries,what
whatwe
weestimate
estimatecosts
costs for
forother
otherinflation,
inflation,and
andananestimate
estimateofofthe
are
that4 4percent
percent
forhealth
healthbenefits,
benefits,yes.
yes. So
Sowe
welook
lookatatallallthose
thoseand
andfigure
figureout
outan
anallocation
allocationofof
for
that
and that would be included in the plan, absolutely."
and that would be included in the plan, absolutely."
Within the framework of the Partnership Agreement, the University tells the Legislature
Within the framework of the Partnership Agreement, the University tells the Legislature
and the
the Governor
Governor how
how much
much itit plans
plans to
to spend
spend for
for health
health benefits.
benefits. Hershman
Hershman testified
testified"since
"since
and
the partnership hasn't been fully funded, we're behind on salaries. So we're behind on a lot of
the partnership hasn't been fully funded, we're behind on salaries. So we're behind on a lot of
things, given what's happened recently. And so we have to make a judgment within the
things, given what's happened recently. And so we have to make a judgment within the
amount of
ofmoney
money that
that we
we would
would hope
hope to
to get
get how
how to
to distribute
distribute that."
that."Hershman
Hershmansaid,
said,for
for
amount
budgetrequest
requestaaline
lineitem
itemofof1010percent
percent
example, the
theUniversity
Universitymay
maydecide
decidetotoinclude
includeininitsitsbudget
example,
forhealth
healthbenefits,
benefits,but
butanticipated
anticipatedhealth
healthbenefit
benefitincreases
increases are
are 20
20 percent.
percent. InInview
viewofof
the
for
the
University'sother
otherpriorities
prioritiesemployees
employeeswould
wouldhave
havetotopay
payfor
forthe
theincrease
increase or
or benefits
benefits would
would
University's
havetotobe
bechanged.
changed.
have
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Althoughthe
the University
Universityattempts
attemptstotospend
spend the
the money
money in
inits
itsbudget
budgetrequest
request in
in accord
accord
Although
ofthe
the request,
request, this
this does
does not
not mean
mean that
the University
University lacks
lacks discretion
discretionininthe
the
withthe
the terms
terms of
with
that the
manner that
addition to
to the
the discretion
discretion the
the University
Universityhas
has
manner
that itit eventually
eventually allocates
allocates the
the money.
money. In
In addition
in presenting
presenting its
its request
request in
the first
first place,
place, once
once the
the University
Universityreceives
receives its
itsmoney
moneyfrom
fromthe
the
in
in the
Legislature, itit isis legally
legallyfree
free to
to spend
spend the
the money
money as
as itit wishes.
wishes. However,
However, the
the University
University
Legislature,
ordinarilychooses
chooses not
not to
to deviate
deviate from
the original
request, in
order to
to maintain
maintain credibility
credibilitywith
with
ordinarily
from the
original request,
in order
the Governor
Hershman summarized
summarized the
"[I]nterms
terms
the
Governor and
and the
the Legislature.
Legislature. Hershman
the process
processas
asfollows:
follows: "[IIn
of how
how we
we get
get money
money from
from the
the Governor
Governor and
and the
the partnership,
a lump
sum, if
you
of
partnership, we
we got
got a
lump sum,
if you
would,aapercentage
percentage increase.
increase. But
Butwe
we always
always presented
presented aa plan
plan for
for how
howwe
wewere
weregoing
goingtotospend
spend
would,
that money."
money."
that
An example
example of
of the
the University's
University'sdiscretion
discretionininthe
thebudget
budgetprocess
process lies
lies in
in its
its action
action during
during
An
fiscal year
year 2002-2003.
2002-2003. The
The University's
University'soriginal
originalbudget
budgetrequest
requestindicated
indicatedthat
thatititplanned
plannedtoto
fiscal
allocate part
part of
ofthe
the 44 percent
percent Partnership
Partnership Agreement
Agreement funding
fundingtotoaa10IOpercent
percentincrease
increaseininitsits
allocate
health benefits
benefits contribution.
When the
the State
State provided
provided the
the University
University with
withonly
only1.5
1.5percent
percent
health
contribution. When
fundingunder
underthe
the Partnership
Partnership Agreement,
Agreement, rather
rather than
than 44 percent,
percent, the
the University
Universitydecided
decided to
to
funding
reduce its
its increase
increase in
7 percent.
discretion
reduce
in health
health benefits
benefitscontributions
contributions to
to 6.
6.7
percent. The
The University's
University's discretion
furtherevident
evidentininthat
thatthe
thedecrease
decrease was
was not
in proportion
proportionto
tothe
theState's
State'sreduction;
reduction;that
thatis,
is,the
the
isis further
not in
State's 1.5
1.5 percent
percent funding
funding represented
represented almost
the full
full 44 percent
percent funding,
funding,
State's
almost aatwo-thirds
two-thirds cut
cut from
from the
but the
the University
Universityresponded
responded by
by planning
planning to
to cut
cut its
its increase
increase in
in health
health benefits
benefits contributions
contributionsby
by
but
onlyone-third.
one-third.
only
When the
the University
University decided
decided that
that aa 6.7
6. 7 percent
percent increase
increase in
its health
health benefits
benefits would
would not
not
When
in its
be enough
enough to
fund salary
salary increases
increases for
and staff,
staff, itit implemented
implementedanother
another plan
plan to
to raise
raise
be
to fund
for faculty
faculty and
additionalrevenue
revenue by
byincreasing
increasing non-resident
non-residenttuition
tuitionand
andusing
usingthe
theincreased
increasedrevenues
revenuestoto
additional
supplement health
health benefit
benefit programs.
programs. Thus,
Thus, inin2003,
2003,the
theUniversity
Universitychose
chosetotoincrease
increaseits
itsnonnonsupplement
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resident tuition by 16 percent and to put 6 percent of that money toward health benefit
resident tuition by 16 percent and to put 6 percent of that money toward health benefit
contributions.
contributions.
The Negotiations for a Successor Agreement
The Negotiations for a Successor Agreement
UC-AFT and the University have been parties to a series of collective bargaining
UC-AFT and the University have been parties to a series of collective bargaining
agreements beginning in 1986. Each contract contained a waiver clause providing that, during
agreements beginning in 1986. Each contract contained a waiver clause providing that, during
the term of the agreement, the University had the right to make changes to health benefits for
the term of the agreement, the University had the right to make changes to health benefits for
Unit 18 employees, provided that the changes were identical to those made for senate faculty.
Unit 18 employees, provided that the changes were identical to those made for senate faculty.
(The relevant contract provision is set out in its entirety below.) Prior to 2000, there was only
(The relevant contract provision is set out in its entirety below.) Prior to 2000, there was only
one hiatus between contracts, in 1993, and the University made no health benefit changes
one hiatus between contracts, in 1993, and the University made no health benefit changes
during that time. The most recent contract expired in June 2000. As of the conclusion of the
during that time. The most recent contract expired in June 2000. As of the conclusion of the
hearing in this matter, the parties had not reached agreement on a successor agreement.
hearing in this matter, the parties had not reached agreement on a successor agreement.
The parties began negotiations for a successor agreement early in 2000 against a
The parties began negotiations for a successor agreement early in 2000 against a
background of what the University describes as a "growing volatility in the health care
background of what the University describes as a "growing volatility in the health care
marker." Proposals were exchanged, but it does not appear that detailed discussions about
marker." Proposals were exchanged, but it does not appear that detailed discussions about
health benefits occurred in the early negotiations. In October 2000, the University announced
health benefits occurred in the early negotiations. In October 2000, the University announced
changes to health benefits, effective January 1, 2001. The changes were implemented without
changes to health benefits, effective January 1, 2001. The changes were implemented without
affording UC-AFT notice and an opportunity to bargain. However, UC-AFT declined to file
affording UC-AFT notice and an opportunity to bargain. However, UC-AFT declined to file
an unfair practice charge because the changes were minimal, consistent with the University's
an unfair practice charge because the changes were minimal, consistent with the University's
benchmark methodology and generally acceptable to employees. The 2001 changes are not at
benchmark methodology and generally acceptable to employees. The 2001 changes are not at
issue here.

issue here.

In December 2000, as the negotiations continued, the University proposed a benefits
In December 2000, as the negotiations continued, the University proposed a benefits
article that was similar to the prior agreements. UC-AFT followed with proposals in January
article that was similar to the prior agreements. UC-AFT followed with proposals in January
and April 2001 which abandoned an initial proposal in favor of language that is similar to the
and April 2001 which abandoned an initial proposal in favor of language that is similar to the
prior agreements. Thus, proposals covering health benefits were on the table at this time.
prior agreements. Thus, proposals covering health benefits were on the table at this time.
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Nonetheless, it
appears there
detailed discussion
discussion about
about the
the benefits
benefits article
articleand
and the
the
Nonetheless,
it appears
there was
was little
little detailed
initialproposals
proposals during
during negotiations
negotiations in
in early
early 2001
2001 with
withone
one exception,
exception, aa proposal
proposal by
by UC-AFT
UC-AFT
initial
to expand
expand benefits
benefits eligibility
forpart-time
part-timelecturers.
lecturers.
to
eligibility for
Duringthe
the summer,
summer, the
the University
University published
published articles
articles in
in its
its HR/Benefits
HR/BenefitsReview
Review
During
newsletter that
that described
described aa managed
managed care
care crises
the health
health care
care industry
industryand
andthe
the
newsletter
crises facing
facing the
University. It Itadvised
advisedemployees
employeesthat
thatthey
theycould
couldexpect
expectchanges
changes which
whichincluded
includedpremium
premiumand
and
University.
copayment increases.
increases.
copayment
Notably,plan
plandesign
designchanges
changes that
that revise
revise the
the copayment
copayment structure
structure
Notably,
ofUC's
UC'smedical
medicalplans
plansare
are being
being examined
examined in
in an
an effort
effort to
tokeep
keep the
the
of
closer
to
what
employees
and
retirees
are
used
net
monthly
costs
net monthly costs closer to what employees and retirees are used
modestincrease
increase
to paying.
paying. Ideally,
Ideally,the
theresult
resultfor
for2002
2002will
willbebea amodest
to
copayments for
for medical
medical
in net
net monthly
monthly costs
costs and
and slightly
slightly higher
highercopayments
in
services.
services.
The fall
fall 2001
2001 HR/Benefits
HR/Benefits Review
Review similarly
similarlyadvised
advisedemployees
employees that
that the
the University
University had
had
The
maintained aa balance
balance between
between holding
down premium
premiumcosts
costs and
and modestly
modestlyincreasing
increasing
maintained
holding down
copayments. UC-AFT
UC-AFTpresident
presidentand
and negotiator
negotiator Jeremy
Jeremy Elkins
Elkins testified
testifiedthat
thathe
he did
didnot
notrecall
recall
copayments.
readingthese
these articles.
articles.
reading
In October
October 2001,
2001, University
UniversityLabor
LaborRelations
RelationsManager
ManagerPeter
Peter Chester
Chester took
took over
over as
as chief
chief
In
negotiator. The
Thenegotiations
negotiationshad
hadbeen
beenstalled
stalledfor
forsome
sometime
timeand
andChester
Chesterwanted
wantedtotoget
getthem
them
negotiator.
moving. InInananinformal
informalmeeting,
meeting,the
theparties
partiesdiscussed
discussedseveral
severaloutstanding
outstandingsubstantive
substantiveissues,
issues,
moving.
as well
wellas
as the
the idea
idea of
of resuming
resuming full
full team
team negotiations.
negotiations. During
Duringone
oneofofthose
thosemeetings,
meetings,Chester
Chester
as
suggested extending
through at
at least
least June
He testified
testifiedthat
thathe
heproposed
proposed the
the
suggested
extending the
the contract
contract through
June 2002.
2002. He
extensionbecause,
because, among
among other
other things,
things, the
the no-strike
no-strikeclause,
clause,management
management rights
rightsclause
clauseand
and
extension
various contractual
contractual waivers
waivers were
were no
no longer
longer in
in effect,
effect, and
and the
the University
Universitywished
wishedtotoreinstate
reinstate
various
them. "In
"Interms
termsofofdoing
doingbusiness,"
business,"Chester
Chestertestified,
testified,"we
"weneeded
neededtotomake
makechanges
changesininthe
the
them.
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terms and
and conditions
of employment."
employment." One
Oneofofthe
theclauses
clausesthat
thatthe
the University
Universitywanted
wantedtoto
terms
conditions of
reinstate was
was the
the waiver
waiver permitting
permittingchanges
changestotohealth
healthbenefits.
benefits.
reinstate
Elkinsresponded
responded that
that UC-AFT
UC-AFTwas
was not
not interested
interested in
in aa full
fullcontract
contractextension,
extension,but
butthe
the
Elkins
union would
would be
be willing
willingtotodiscuss
discuss extending
extendingcertain
certainarticles.
articles.Chester
Chesterresponded
responded that
that aa contract
contract
union
permitthe
the University
Universitytotopass
pass through
through an
an
extension would
would benefit
benefit the
the union,
union, because
because it
would permit
extension
it would
across-the-board cost
livingsalary
salaryincrease
increase that
that had
had been
been provided
providedto
toother
otheremployees
employees inin
across-the-board
cost of
of living
2000. The
Theparties
partiesthen
thendiscussed
discussed extending
extendingthe
the contract
contractininreturn
returnfor
forthe
thesalary
salaryincreases.
increases.
2000.
Inan
an October
October 25,
25, 2001,
2001, letter
letter to
to Elkins,
Elkins,the
theUniversity
Universityannounced
announcedthe
thehealth
healthbenefits
benefits
In
for calendar
calendar year
year 2002,
2002, including
includingaa number
number of
ofspecific
specificchanges
changes ininthe
thebenefits
benefitsprovided
providedthe
the
for
previous year.
year. The
Theletter
letterstated
statedthat
thatmaterials
materialswere
werebeing
beingsent
senttotoemployees
employees regarding
regarding the
the open
open
previous
enrollment,and
and employees
employees who
who want
want detailed
detailed information
informationcan
canaccess
access the
the information
informationthrough
through
enrollment,
open enrollment
enrollment website.
website. The
The letter
letter was
was the
the first
first notice
notice to
to UC-AFT
UC-AFTof
ofthe
the
the University's
the
University's open
calendar year
year 2002.
(The details
details of
of
specific changes
changes in
for calendar
specific
in benefits
benefits offered
offered by
by the
the University
University for
2002. (The
the changes
changes are
addressed below.)
below.)
the
are more
more fully
fully addressed
November7,7,2001,
2001,requesting
requestingtotomeet
meetand
and confer
confer
Elkins responded
responded in
in aa letter
letterdated
dated November
Elkins
over the
the changes.
changes. He
He also
also requested
requested five
categories of
ofinformation
informationtotoprepare
preparefor
forthe
the
over
five categories
bargaining. "We
"Wethought
thoughtthat
thatwe
weshould
shouldbebepart
partofofthe
theprocess
processofofbargaining
bargainingover
overthese
thesekinds
kinds
bargaining.
of changes,"
changes," Elkins
testified. No
Nowritten
writtenproposals
proposalswere
wereoffered
offeredby
bythe
theunion
unionatatthis
thistime.
time.
of
Elkins testified.
On November
November 26,
26, 2001,
2001, Chester
Chester responded
responded to
November77letter
letterregarding
regarding
On
to Elkins'
Elkins' November
health benefits.
benefits.
health
of law,
law, the
the University
Universityhas
has no
no obligation
obligationtotobargain
bargain
As aa matter
matter of
As
these annual
to health
healthcare
care coverage
coverage through
throughthe
the
these
annual modifications
modifications to
open
enrollment
process,
as
these
adjustments
do
not
constitute
open enrollment process, as these adjustments do not constitute aa
unilateral
change in
employment. On
On
unilateral change
in the
the terms
terms and
and conditions
conditions of
of employment.
the
open enrollment
enrollmentprocess
process isis an
an
the contrary,
contrary, the
the University's
University's open
established
past
practice
under
the
dynamic
status
quo
principle.
established past practice under the dynamic status quo principle.
Indeed, the
has implemented
implemented health
health benefit
benefit plan
plan
Indeed,
the University
University has
12
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modifications(including
(includingadjustments
adjustmentsininhealth
healthbenefits
benefitsand
and
modifications
employee monthly
monthly contributions
contributionstotoreflect
reflectthe
thehealth
healthplan
planchanges
changes
employee
and
costs
assessed
by
the
health
carriers),
through
the
open
and costs assessed by the health carriers), through the open
enrollment process
process for
enrollment
for over
overthirteen
thirteenyears.
years.By
By allowing
allowing AFT
AFT
represented
employees
to
participate
in
the
November,
2001 open
open
represented employees to participate in the November, 2001
enrollment
process,
which
is
open
to
all
UC
employees,
the
enrollment process, which is open to all UC employees, the
University
is simply
simply maintaining
maintainingthe
the status
status quo.
quo.
University is
Chester testified
request to
negotiate was
He said
said that
that the
the University
University
Chester
testified that
that UC-AFT's
UC-AFT's request
to negotiate
was untimely.
untimely. He
was not
not going
going to
to negotiate
negotiate over
over the
the changes
changes because
Hesaid
said
was
becausethey
theywere
were"essentially
"essentially finalized."
finalized." He
further that
that "if
"ifwe
wegot
gotaademand
demand to
tobargain
bargain and
and that
that demand
demand to
to bargain
bargain was
was aa timely
timely one,
one, we
we
further
bargain over
over the
the benefits.
benefits. That
Thatisis my
myunderstanding
understanding of
ofwhat
whatour
ourposition
positionis."
is."
would
would bargain
Atthe
thenext
nextbargaining
bargainingsession,
session, November
November30,
30,2001,
2001,Chester
Chester responded
responded with
with aa written
written
At
livingincrease
increase ififUC-AFT
UC-AFTagreed
agreedtotoextend
extendthe
the
proposal agreeing
agreeing to
to pass
pass through
the cost
cost of
proposal
through the
of living
contract to
June 30,
2000-2001. Elkins
Elkinswas
was
contract
to June
30, 2002,
2002, and
andwithdraw
withdraw its
its earlier
earlier salary
salary proposal
proposal for
for 2000-2001.
reluctant to
to accept
accept the
the proposal,
proposal, but
but the
the UC-AFT
UC-AFTcaucused
caucusedand
and prepared
prepared aa counterproposal.
counterproposal.
reluctant
The
counterproposal was
was presented
presented orally
at the
the bargaining
bargainingsession
session and
and later
laterinine-mail
e-mailand
andhard
hard
The counterproposal
orally at
copy. Among
Amongother
otherthings,
things,UC-AFT
UC-AFTagreed
agreedtotoaccept
accept the
the University's
University's2002
2002health
healthbenefit
benefit
copy.
strike until
untilatatleast
least March
March2002
2002ininreturn
returnfor
forthe
thesame
samesalary
salaryincrease
increaseprovided
provided
changes and
changes
and not
not strike
other non-senate
non-senate employees
employees and
participate in
in at
at least
least eight
eight
other
and an
an agreement
agreementthat
thatthe
theUniversity
University participate
bargaining sessions
sessions and
and eight
informal sessions
sessions prior
prior to
to March
March 1,1,2002.
2002.
bargaining
eight informal
Elkinsand
andChester
Chestercontinued
continuedto
todiscuss
discuss aa possible
possible interim
interim agreement.
agreement. Proposals
Proposals were
were
Elkins
exchanged, but
but no
no agreement
agreement was
was reached.
UC-AFThad
hadpresented
presented no
no specific
specificproposals
proposals
exchanged,
reached. UC-AFT
regarding health
health benefits,
benefits, other
includepart-time
part-timelecturers.
lecturers.
regarding
other than
than expanding
expanding benefit
benefit eligibility
eligibility totoinclude
Meanwhile,as
asthe
thediscussions
discussions continued,
continued,the
the changes
changes in
in health
health benefits
benefitswere
were
Meanwhile,
on January
January 1,
1, 2002,
2002, without
without agreement
agreement by
brief,the
thechanges
changes
implemented on
implemented
by UC-AFT.
UC-AFT. InInbrief,
included the
the following:
following:(1)(1)
I 00percent
percentincreases
increasesinincopayments
copayments for
for office
officevisits,
visits,home
homevisits,
visits,
included
100
eye examinations,
examinations, hearing
hearing examinations,
examinations, allergy
allergytesting
testingand
andtreatment,
treatment,abortion,
abortion,podiatry,
podiatry,
eye
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outpatientmental
mentalhealth
healthand
andsubstance
substance abuse
abuse visits,
visits, inoculations,
inoculations,and
and other
otheroutpatient
outpatientservices;
services;
outpatient
(2) 43
43 percent
percent increase
increase in
in emergency
emergency room
roomcopayments;
copayments;(3)
(3)establishment
establishmentofof
new$250.00
$250.00
(2)
a anew
peroccurrence
occurrence hospitalization
hospitalizationcopayment
copaymentfor
forallallinpatient
inpatientservices,
services,maternity
maternity
servicesand
and
per
services
mentalhealth/substance
health/substance abuse
abuse inpatient
inpatient care;
care; and
and (4)
( 4) approximately
approximately100
I 00percent
percentincrease
increase in
in
mental
prescriptiondrug
drugcopayments.
copayments.
prescription
notdisputed
disputedthat
thatthe
theUniversity
Universitymade
madechanges
changesinincopayments
copaymentsduring
duringseveral
severalyears
years
ItItisisnot
priortotothe
the2002
2002changes.
changes. Prior
Priortotothe
the2002
2002changes,
changes, however,
however, the
the University
Universityhad
hadnever
never
prior
implementedchanges
changes in
in health
health benefits
benefitsduring
duringaacontract
contracthiatus,
hiatus,except
exceptfor
forthe
thechanges
changes in
in
implemented
2001. As
Asnoted
notedabove,
above,UC-AFT
UC-AFT
challenge
2001
changesbecause
becausethe
theunion
union
2001.
diddid
notnot
challenge
thethe
2001
changes
concludedthey
theywere
werebeneficial
beneficialtotoitsitsmembers.
members.
concluded
Inearly
early 2002,
2002, Labor
Labor Relations
Relations Director
Director Gayle
Gayle Cieszkiewicz
Cieszkiewicz joined
joined the
the negotiations.
negotiations. At
At
In
about this
thistime,
time,she
sheproposed
proposedtotopass
passthrough
throughthe
the2000-2001
2000-200 Iand
and2001-2002
2001-2002across-the-board
across-the-hoard
about
salary increases
increases if
UC-AFTwould
wouldagree
agree to
to the
the already-implemented
already-implemented 2002
2002 health
health benefit
benefit
salary
if UC-AFT
changes and
and the
2003 health
health benefit
benefit changes
changes that
that would
would become
become effective
effectiveJanuary
January1,1,2003.
2003.
changes
the 2003
The proposal
proposal also
also sought
sought UC-AFT
agreement that
that itit would
would not
not litigate
litigatethe
the2002
2002benefit
benefit
The
UC-AFT agreement
changes, and
and would
would also
also agree
agree to
to the
the benefit
benefitproposal
proposalwhether
whetherorornot
notthe
theparties
partiesagreed
agreedon
onaa
changes,
completecontract.
contract.
complete
ane-mail
e-mailtotoCieszkiewicz,
Cieszkiewicz,Elkins
Elkinsconveyed
conveyedhis
hisconcern
concern about
about waiving
waivingfuture
future
InInan
bargainingrights
rightswithout
withoutaacomprehensive
comprehensivecontract.
contract. However,
However,he
hewrote
wrotethat
thathe
he"could
"couldsell
sellthe
the
bargaining
team on
on agreeing
agreeing to
to the
the health
health care
care changes
changes for
for 2001-2002
2001-2002 in
inreturn
returntoto[sic]
[sic]the
thepass
passthrough
through
team
on the
the outstanding
outstanding COLAs."
COLAs." InInanother
anothere-mail
e-mailtotoCieszkiewicz,
Cieszkiewicz,Elkins
Elkinswrote
wroteon
onFebruary
February 20,
20,
on
2002, that
that
2002,
UC-AFTisis
As I Iindicated
indicatedininthe
theemail
emailI Isent
sentyou
youlast
lastweek,
week,UC-AFT
As
meet
andconfer
conferinin
uncomfortable
agreeing
to
waive
any
rights
to
uncomfortable agreeing to waive any rights to meet and
waiverisispart
partofofaacomprehensive
comprehensivecontract.
contract.
the future,
future, unless
unless that
that waiver
the
14
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However, we
we continue
continue to
to be
be willing
willingtotodiscuss
discuss aa side
side letter
letter that
that
However,
would provide
provide our
ourconsent
consent to
to the
the 2001-2002
2001-2002 health
healthcare
care cost
cost
would
increases
in
exchange
for
"pass
through"
of
past
COLAs.
think
increases in exchange for "pass through" of past COLAs. IIthink
that we
also be
toconsider
consideraa side
side letter
letter on
on
that
we would
would also
be very
very willing
willing to
of
an
agreement
on
health
care
increases
for
the
future
as
part
health care increases for the future as part of an agreement on
implementationof
ofan
anoverall
overallsalary
salaryscale.
scale.
implementation
By letter
letter of
ofFebruary
February 24,
24, 2002,
2002, Elkins
Elkins reiterated
reiterated the
the union's
proposal to
to withdraw
withdraw its
its earlier
earlier
By
union's proposal
salary proposal
proposal and
and to
to accept
accept the
the health
health benefits
benefits changes
changes for
for the
the 2002
2002calendar
calendaryear
yearininreturn
return
salary
for aa pass-through
pass-through of
of the
the 2000-2001
2000-2001 cost
increase of
3-4 percent.
UC-AFTreceived
received
for
cost of
of living
living increase
of 3-4
percent. UC-AFT
no response,
response, and
and itit appears
appears that
that the
the negotiations
negotiations slowed
slowed down
downfor
forseveral
severalmonths.
months.
no
On June
June 26,
26, 2002,
2002, the
the parties
meeting with
with French
French to
to
On
parties participated
participated in
in an
an informational
informational meeting
discuss some
under consideration
consideration by
by the
the University
Universitywith
withrespect
respecttotohealth
health
discuss
some of
of the
the possibilities
possibilities under
benefitchanges
changes for
for the
the next
next calendar
calendar year,
year, 2003.
Atthe
the time
timeofofthe
themeeting,
meeting,the
the University's
University's
benefit
2003. At
negotiations with
withhealth
healthplan
planvendors
vendorswere
wereunderway
underwayand
andFrench
Frenchwas
wasnot
notcertain
certainofofthe
the
negotiations
outcome, although
although she
she had
had aa general
general notion
notion that
that health
health care
care costs
costs were
were rising
risingand
and the
the
outcome,
Universitymight
mightnot
notbe
beable
able to
to deliver
deliveraa free
free HMO
HMOplan.
plan. French
Frenchexplained
explainedthat
thatthe
theGovernor
Governor
University
had cut
the University's
University'srequest
request for
forhealth
healthbenefits
benefits money
money from
from10
10percent
percenttoto6.7
6.7percent.
percent.
had
cut the
Elkins responded
responded that
that the
the cut
cut should
should not
not determine
determine the
the cost
cost to
to employees.
employees. He
Heargued
argued that
thatthe
the
Elkins
University's
maximumcontribution
contributionwas
wasthe
theequivalent
equivalenttotowhat
whatitithad
hadbeen
beenten
ten years
years earlier,
earlier,
University's maximum
the University
Universityhad
had saved
saved the
the money
money in
in the
the interim
interimand
and ititshould
shouldnow
nowrestore
restoreit.it.
the
Elkin'scharacterized
characterized the
the history
historyof
ofcontributions.
contributions.
French did
did not
not agree
agree with
the way
way Elkin's
French
with the
She believed
statement regarding
regarding University
Universitycontributions
contributionsinin
pastyears
yearsrepresented
representedaa
She
believed Elkins'
Elkins' statement
past
narrow view
viewand
and was
was made
made out
out of
of context.
context. Elkins
Elkinstestified:
testified:"And
"And
therewas
wasa abit
bitofofa aheated
heated
narrow
sosothere
argument about
about that.
But we
we were
were certainly
certainlyvery
veryconcerned
concerned that
that they
they not
not try
try to
to paint
paint this
thisas
as ifif
argument
that. But
theirhands
hands were
were tied
tiedand
andthey
theyhad
hadtotopass
passalong
alongthese
these increases
increases to
to employees."
employees."
their
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Nospecific
specificproposals
proposalswere
werepresented
presentedatatthe
themeeting,
meeting,but
butFrench
Frenchmentioned
mentionedthe
the
No
Chestertestified
testifiedthat
thatFrench
Frenchsaid
said
possibilitythat
thatthe
thefree
freehealth
healthplan
planwould
wouldbe
beeliminated.
eliminated.Chester
possibility
ofthe
the free
free plan
plan was
was "very
likely."Elkins
Elkins
testified
that
partiesdiscussed
discussed
elimination of
elimination
"very likely."
testified
that
thetheparties
eliminationofofa afree
freeplan,
plan,but
buthehesaid
saidthe
thediscussion
discussionofofthis
thistopic
topicwas
wasmarked
markedbyby
phrasessuch
such
elimination
phrases
as "it
wasn't definite"
definite"and
and"there
"therewas
was no
no precise
precise plan."
plan." Elkins
Elkinstestified
testified"there
"therewas
wasno
no
as
"it wasn't
indicationof
ofthe
thedetails."
details."Even
EvenFrench
Frenchtestified
testified
that
shewas
wasnot
notsure
surewhat
whatthe
thecost
costofof
benefits
indication
that
she
benefits
ofthe
the date
date of
of the
the meeting;
meeting; while
while she
she had
had aa "directional
sense" or
oraa "pretty
"prettygood
good
would be
be as
as of
would
"directional sense"
sure yet."
Asked
sense" that
would not
not be
be able
able to
free plan,
sense"
that the
the University
University would
to offer
offer aa free
plan, she
she "wasn't
"wasn't sure
yet." Asked
specificallyby
byUC-AFT
UC-AFTcounsel
counsel°if if
shewas
wassure
surethe
the University
Universitywould
wouldnot
notbebeable
abletotooffer
offera a
specifically
she
free plan,
plan, she
she testified
testified "no."
"no."
free
Chester'snotes
notes of
ofthe
the meeting
meetingindicate
indicatethat
thatFrench
Frenchwas
wasasked
asked about
aboutactual
actualmonthly
monthly
Chester's
payments by employees and responded "we are still looking at what the costs are per plan.
payments by employees and responded "we are still looking at what the costs are per plan.
Then we
we break
break out
out for
for the
the individual
individual contributions.
contributions. So,
So,the
theanswer
answerisiswe
we don't
don'tknow
knowyet."
yet."
Then
wouldbe
beaa free
free plan,
plan,the
thenotes
notesindicate,
indicate,she
sheresponded
responded
When French
French was
was asked
asked whether
whether there
there would
When
"We have
have asked
asked each
provide a
a no
planthat
thatwould
wouldinvolve
involvenonocost
costtotothe
the
"We
each HMO
HMO to
to provide
no frill
frill plan
employee. The
Theplans
plans refused.
refused. We
Weasked
asked again
again what
what their
their no
no frills
frillslooked
lookedlike.
like.We
Wehave
havealso
also
employee.
higher front
front end."
end." Asked
Askedabout
aboutthe
thecoverage
coverage of
ofaa no
no frills
frillsplan,
plan,
asked a
a PPO
asked
PPO provided
provided for
for aa higher
away at
at benefits.
benefits. There
There won't
won'tbe
beaa total
total UC
UCpaid
paid
French responded
French
responded"we
"we don't
don't want
want to
to whittle
whittle away
plan. We are still wrestling with the numbers but I can't throw any out. The managed care
plan. We are still wrestling with the numbers but I can't throw any out. The managed care
market is unraveling."
market is unraveling."
Frenchand
andElkins
Elkinsover
overChester's
Chester'snotes
notestotothe
theextent
extent that
that
creditthe
thetestimony
testimonyofofFrench
I Icredit
French told
told UC-AFT
UC-AFTon
onJune
June 26
26 that
that she
she wasn't
wasn't sure
sure ififthe
the University
Universitywould
wouldprovide
providea ano-cost
no-cost
French
HMO.Chester's
Chester'snotes
notesare
arenot
notthe
the most
most reliable
reliableaccount
account of
ofthe
the meeting.
meeting. They
Theyare
areincomplete,
incomplete,
HMO.
internallyinconsistent
inconsistentand
and not
notaa verbatim
verbatim account
account of
ofthe
the discussion.
discussion. InIncontrast,
contrast,French
French
internally
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forthrightlytestified
testifiedatathearing
hearingthat,
that,ininfact,
fact,there
therewas
was merely
merely aa possibility
possibilitythat
thatthe
the free
free HMO
HMO
forthrightly
would not
not be
be offered,
offered, but
but she
she wasn't
sure at
testimony isis in
in accord
accord with
with that
that
would
wasn't sure
at the
thetime.
time. Elkins'
Elkins' testimony
given by
by French.
French. Hence,
Hence,I Iconclude
concludethat
thatFrench
Frenchtold
toldUC-AFT
UC-AFTrepresentatives
representativeson
onJune
June26
26that
that
given
HMO might
mightbe
be eliminated,
eliminated,but
butshe
shewasn't
wasn'tsure
sure
she had
had a
a directional
sense that
the no-cost
no-cost HMO
she
directional sense
that the
about it.it.
about
Also on
on June
June 26,
26, the
the University
University presented
presented to
to UC-AFT
UC-AFT aa two-part
two-partproposal
proposalregarding
regarding
Also
benefits. The
Thefirst
firstpart
part
wasthe
thesame
sameas
asthe
thelanguage
language in
inthe
the expired
expiredcontract,
contract,stating
statingthat
thatthe
the
benefits.
was
Universitywould
wouldhave
havethe
theright
righttotomake
makechanges
changestotohealth
healthbenefits,
benefits,provided
providedthe
thechanges
changeswere
were
University
"Thislanguage
languageisissubmitted
submitted
the same
same as
as the
senate faculty.
Thesecond
second part
part stated
stated "This
the
the changes
changes for
for senate
faculty. The
as the
the language
language that
that UC
UC proposes
proposes ififwe
wereach
reach impasse."
impasse." The
Thesecond
secondpart
partofofthe
theproposal
proposalwas
was
as
essentially the
the same
same as
as the
and included
dollar maximums
maximums the
the
essentially
the expired
expired contract
contract and
included specific
specific dollar
was willing
willingtotocontribute
contributetoward
towardbenefit
benefitpremiums
premiumsbeginning
beginninginin2003.
2003.
University was
University
University'sproposal
proposalififthe
theparties
partiesagreed
agreed on
on
Cieszkiewicz testified
testified that
that the
the first
first offer
offerwas
was the
the University's
Cieszkiewicz
would implement
implementat
at
contract, while
while the
the second
second offer
contained the
the terms
aa contract,
offer contained
terms the
the University
University would
impasse. She
She testified
testified that
that the
the University
Universitypreferred
preferredthe
the offer
offerthat
thatdid
didnot
notinclude
includespecific
specificrates.
rates.
impasse.
There was
was no
no agreement
agreement on
on these
these proposals.
proposals.
There
As discussed
discussed below,
below, neither
neither offer
offer was
was ever
ever implemented.
implemented. No
Noother
otherUniversity
Universityproposal
proposal
As
or other
other specifics
specifics regarding
regarding coverage.
coverage. The
The dollar
dollar
contained
contribution amounts
amounts or
contained specific
specific contribution
amounts that
that were
were included
included in
in the
the University's
University'stwo-part
two-partproposal
proposalare
arenot
notthe
thesame
sameasasthose
those
amounts
2003.
eventuallyimplemented
implementedon
onJanuary
January1,1,2003.
eventually
In addition,
addition,during
duringthe
thediscussions
discussions ininJune
June 2002,
2002, Elkins
Elkins reiterated
reiterated to
to Cieszkiewicz
Cieszkiewiczthat
that
In
any changes
changes the
the University
University wanted
wanted to
to make
make must
must be
be negotiated.
negotiated. According
AccordingtotoElkins,
Elkins,she
she
any
responded that
positionwas
was that
that ititwould
wouldnot
notnegotiate
negotiate annual
annual changes
changes within
responded
that the
the University's
University's position
within
its systemwide
system wide plan,
plan, but
but rather
rather would
would engage
engage in
UC-AFTwas
was willing
willingtoto
its
in negotiations
negotiations only
only if
if UC-AFT
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take its
its members
members out
out of
ofthe
the University's
University'ssystemwide
system wideplan.
plan.However,
However,she
sheconceded
concededininher
her
take
testimony that
that taking
takingaa group
group of
ofemployees
employees out
out of
ofthe
the University
Universitysystem
systemwas
was not
notthe
the only
onlyway
way
testimony
to negotiate
negotiate about
aboutbenefits.
benefits.
to
Afterthe
theUniversity's
University'sJune
June26
26two-part
two-partproposal
proposalbrought
broughtno
noagreement,
agreement,the
the parties
parties
After
ofsalary
salaryincreases
increases
resumed discussing
discussing aa possible
possible interim
interim agreement
agreement by
by trading
tradingaapass-through
pass-through of
resumed
returnfor
forUC-AFT's
UC-AFT'sagreement
agreementtotothe
the2002
2002and
andupcoming
upcoming2003
2003health
healthbenefit
benefitchanges.
changes.
ininreturn
Elkins
reiterated that
that UC-AFT
UC-AFTcould
couldnot
notagree
agree to
to any
any forthcoming
forthcomingchanges
changessight
sightunseen,
unseen, and
and
Elkins reiterated
morespecific
specificinformation
informationasassoon
soonas
as itit
Cieszkiewicz promised
promised the
the University
University would
wouldprovide
providemore
Cieszkiewicz
had it.
it. However,
However, the
the University
Universitynever
never complied
complied with
with this
this promise.
promise. Elkins
Elkinsleft
leftthe
thenegotiations
negotiations
had
in August
August2002.
2002.
in
The parties
parties continued
continued discussions
discussions through
throughJuly
Julyand
andOctober,
October,2002,
2002,and
andproposals
proposalswere
were
The
discussed that
However, no
no agreement
agreement was
By letter
letter dated
dated
discussed
that relate
relate to
to health
health benefits.
benefits. However,
was reached.
reached. By
October 25,
25, 2002,
2002, the
the University
Universityannounced
announced to
to UC-AFT
UC-AFTthe
thespecific
specificaspects
aspectsofofthe
thechanges
changes
October
1, 2003.
2003. Prior
Priorto
toreceiving
receivingthe
theletter,
letter,the
theUniversity
Universityhad
had
that would
would become
become effective
effective January
January 1,
that
providedno
nospecifics
specificsregarding
regardingthe
thechanges.
changes.
provided
The health
health benefit
benefit changes
changes for
for 2003
2003 contained
contained aa different
differentapproach
approach to
toestablishing
establishingthe
the
The
University'scontribution.
contribution.For
For
thefirst
first
time,
theUniversity
University
establisheditsitscontribution
contributionbased
based
University's
the
time,
the
established
on budgetary
budgetary constraints
constraints rather
rather than
than premiums
premiums charged
charged by
a specific
plan. Previously,
Previously,the
the
on
by a
specific plan.
under which
whichits
itsannual
annualcontribution
contribution
University had
had followed
followedits
itsbenchmark
benchmarkmethodology,
methodology, under
University
near the
cost of
ofthe
the lowest
lowest priced
priced HMO
HMO
toward employee
employee health
health benefits
benefits was
was equal
equal to
toward
to or
or near
the full
full cost
available at
at every
every major
major University
University location.
location. French
Frenchtestified
testifiedthat
thatthe
the University
Universitynow
now
available
on what
what ititfeels
feels ititcan
canpay,
pay,rather
ratherthan
thanon
onaa
determines its
its bench
bench mark
mark contribution
contributionbased
based on
determines
specific plan's
plan'spremium.
premium. As
Asnoted
notedearlier,
earlier,under
under this
this methodology,
methodology, the
the University
University historically
historically
specific
had provided
provided at
at least
least one
one cost-free
cost-free plan
plan to
to employees.
employees. Under
Underthe
the2003
2003changes,
changes, there
there was
was no
no
had
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cost-free plan.
plan. AAchronology
chronologyofof
major
healthand
andwelfare
welfareprogram
programchanges
changesprepared
preparedby
bythe
the
cost-free
major
health
University states
states for
for January
January 1,
1, 2003:
2003: "Employer
"Employercontributions
contributionstargeted
targetedtotobudget
budgetrequirements
requirements
University
rather than
than to
to aa specific
specific plan's
plan's premium."
premium."
rather
The 2003
2003 changes
changes also
under which
which the
the
The
also established
established aatransitional
transitional allowance,
allowance, under
University's contribution
contributiontoward
towardhealth
healthbenefits
benefitswas
wasbased
based on
on employee
employee earnings.
earnings. The
The
University's
contribution
was higher
higher for
foremployees
employees whose
whose annualized
annualized salary
salary is
is less
less than
The 2003
2003
contribution was
than $40,000.
$40,000. The
changes
care reimbursement
account and
and aa four-tier
rate structure
structure
changes also
also included
included aa new
new health
health care
reimbursement account
four-tier rate
rather that
that three-tier
three-tierrate
rate structure.
structure. Under
Underthe
thehealth
healthcare
carereimbursement
reimbursementaccount,
account,employees
employees
rather
are permitted
to pay
pay out-of-pocket
out-of-pocket health
health care
care expenses,
expenses, excluding
with pre-tax
pre-tax
are
permitted to
excluding premiums,
premiums, with
dollars. Under
Underthe
the four-tier
four-tierrate
ratestructure,
structure, medical
medical coverage
coverage for
for an
an employee
employee with
children
dollars.
with children
would be
be less
less expensive
expensive than
than coverage
coverage for
adults or
or a
a family.
family.
would
for two
two adults
In February
February 2003,
2003, as
as the
the bargaining
bargaining continued,
continued, UC-AFT
UC-AFTnegotiator
negotiatorRebecca
Rebecca Rhine
Rhine
In
requested to
In aa letter
letter to
to Cieszkiewicz,
Cieszkiewicz,Rhine
Rhine
requested
to negotiate
negotiate changes
changesininhealth
healthbenefits
benefitsfor
for 2004.
2004. In
wrote:
ordertotoput
puttotorest
restyour
yoursupposed
supposed confusion
confusionon
on
In any
any event,
event, in
inorder
In
[UC-AFT'
s
desire
to
negotiate
about
benefits],
the
this
point
this point [UC-AFT's desire to negotiate about benefits], the
Union
hereby demands
demands that
be afforded
afforded an
an opportunity
opportunityto
tomeet
meet
Union hereby
that it
it be
and
confer
over
any
and
all
material
changes
in
health
benefits
and confer over any and all material changes in health benefits
may contemplate
contemplate making
Since
that the
the University
that
University may
making in
in the
the future.
future. Since
the
University
begins
making
its
plans
for
the
next
year
quite
the University begins making its plans for the next year quite
early, we
we wish
wishto
tobegin
beginimmediate
immediate meeting
meeting and
and conferring.
conferring.
early,
Herletter
letterstates
states in
in relevant
relevant part:
part:
Cieszkiewicz responded
responded by
by letter
letter aa few
few days
days later
later .. Her
Cieszkiewicz
you are
are now
nowasking
askingagain
againtotobargain
bargainabout
aboutannual
annualplan
planchanges
changes
IfIfyou
that will
willbe
be negotiated
negotiated with
withthe
thecarriers
carriersthis
thisyear
yearbefore
beforethey
they are
are
that
implemented
for
the
next
open
enrollment,
we
do
continue
to
implemented for the next open enrollment, we do continue to
AFTisisnow
nowasking
askingtoto
decline to
to do
do that.
that. If,If,on
onthe
theother
otherhand,
hand, AFT
decline
about aa separate
separate set
set of
arrangements for
AFT members
members
bargain about
bargain
of arrangements
for AFT
with
respect
to
medical
plan
design,
options
offered,
or
theway
way
with respect to medical plan design, options offered, or the
which the
the resulting
resultingcosts
costs are
are to
to be
be allocated,
allocated, that
that is
is aa surprising
surprising
in
in which
AFT's
position
on
such
issues
up
to
now.
departure
from
the
departure from the AFT's position on such issues up to now.
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At the
the hearing
hearing in
in this
this matter,
matter, UC-AFT
UC-AFTcounsel
counsel questioned
questioned Cieszkiewicz
Cieszkiewicz about
about her
her letter
letter to
to
At
Rhine.
Rhine.

Q
thiscase,
case, the
the request
request to
to bargain
bargain for
for changes
changes that
that would
would
Q
InInthis
become effective
January 1,
1, 2004,
2004, was
was in
in fact
fact made
made with
with quite
quiteaa
become
effective January
of
lead
time,
yes?
bit
bit of lead time, yes?
.......

A
A

Yes.
Yes.

Q
O

Okay. But
Butnevertheless,
nevertheless,you
youare
are refusing
refusingtotobargain.
bargain.
Okay.

Well,no.
no. If If
youread
readthe
thenext
nextsentence,
sentence, IIclarify
clarifyand
andsay
say
Well,
you
on the
the other
otherhand,
hand, the
the AFT
AFTisisasking
askingtotobargain
bargainabout
aboutaa
if, on
if,
of
arrangements
for
AFT
members
with
respecttoto
separate
set
separate set of arrangements for AFT members with respect
plan design,
design, the
the options
options offered
offered or
or the
the way
way the
the resulting
resulting
medical plan
medical
costs
are
to
be
allocated,
it
would
be
a
surprising
departure,
but itit
costs are to be allocated, it would be a surprising departure, but
something
I'm
willing
to
do.
The
bargain
about
the
might
be
might be something I'm willing to do. The bargain about the
planchanges
changes that
that are
are negotiated
negotiated with
withthe
thecarriers,
carriers,that
thatisisa a
annual plan
annual
over
broaddifferent
process,
I
think.
We
negotiate
with
carriers
different process, I think. We negotiate with carriers over broadofCalifornia
Californiaemployees.
employees. I am
I am
based plans
University of
based
plans for
for University
offering
an
alternative
to
that,
as
I
have
to
the
unions
before.
offering an alternative to that, as I have to the unions before.
A
A

Q
Q

Letme
mesee
seeififI Iunderstand.
understand. I Idon't
don'twant
wanttotoput
putwords
wordsinin
Let
your
mouth,
so
correct
me
if
I'm
wrong,
please.
You're
saying
your mouth, so correct me if I'm wrong, please. You're saying
AFT isis interested
interested in
in taking
taking the
the lecturers
lecturers out
the pool
of
that if
that
if AFT
out of
of the
pool of
other
employees
who
are
covered
under
UC
benefits,
then
you
other employees who are covered under UC benefits, then you
would be
be able
able to
to start
start negotiating
negotiating that?
that?
would
A
A

We would
would look
lookat
atthat.
that.
We

Q
ButififUCAFT
UC AFTisisproposing
proposingtotokeep
keepits
itsmembers
members that
that itit
Q
But
employeesand
and
represents in
in the
the pool
pool with
with all
allthe
the other
otherUniversity
Universityemployees
represents
to
actually
negotiate
concerning
the
annual
changes
that
will
take
to actually negotiate concerning the annual changes that will take
effectnext
nextJanuary,
January, then
then you're
you're not
not willing
willingtotobargain?
bargain?
effect
A
A

Yes.And
And
reasonI say
I saythat
thatisisititwas
wasaasurprising
surprising
Yes.
thethe
reason
we've already
already received
received counterproposals
counterproposals
departure isis because
because we've
departure
from
the
AFT
agreeing
to
the
coverage
that
the
University
from the AFT agreeing to the coverage that the University
provides for
forthe
theAFT,
AFT,being
beingthe
thesame
same that
that we
we provide
provide for
for
provides
termsand
and
everybody
else.
The
same
plan,
the
same
carrier,
same
everybody else. The same plan, the same carrier, same terms
conditions.
conditions.
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As more
more fully
fullydiscussed
discussed below,
below, II find
find that
that Cieszkiewicz
Cieszkiewicz took
took the
the position
position with
withUC-AFT
UC-AFTthat
that
As
the University
Universitywould
wouldnot
notnegotiate
negotiateabout
aboutannual
annualchanges
changes in
in health
health benefits
benefits ififthe
the union
union
the
proposed to
to keep
keep its
its members
members in
in the
the pool
pool with
withother
otherUniversity
Universityemployees.
employees.
proposed
The CUE/UPTE
CUE/UPTE Negotiations
Negotiations
The
The Coalition
ofUniversity
UniversityEmployees
Employees(CUE)
(CUE)isisthe
theexclusive
exclusiverepresentative
representativeofofaaunit
unit
The
Coalition of
ofapproximately
approximately 18,000
18,000 clerical
clerical employees
employees in
in the
the University
University system.
system. InIn2002,
2002,CUE
CUEwas
was
of
engaged in
the University
for aa new
new collective
collective bargaining
bargaining agreement.
agreement. CUE's
CUE's
engaged
in negotiations
negotiations with
with the
University for
expiredcontract,
contract, like
likethe
thecontract
contractbetween
between the
the University
University and
and UC-AFT,
UC-AFT,contained
contained aa provision
provision
expired
permittingthe
theUniversity
Universitytotomake
makehealth
healthbenefit
benefitchanges
changes during
during the
the life
lifeofofthe
theagreement.
agreement. The
The
permitting
waiverininthe
theCUE
CUEcontract,
contract,ininfact,
fact,was
wasalmost
almostidentical
identicaltotothe
thewaiver
waiverininthe
theUC-AFT
UC-AFTcontract.
contract.
waiver
Pursuant to
to the
the waiver,
waiver, the
the University
Universityhas
has traditionally
traditionallymade
madechanges
changes to
to health
health benefits
benefits for
for
Pursuant
CUEmembers,
members, just
justas
as itithas
has done
done with
withrespect
respect to
to UC-AFT
UC-AFTmembers.
members.
CUE
On June
June 5,
5, 2002,
2002, University
Universitychief
chiefnegotiator
negotiatorSharon
SharonHayden
Haydenproposed
proposed aa side
side letter
letter to
to
On
CUE, under
under which
which the
the contract
contract waiver
waivergiving
givingthe
theUniversity
Universitythe
theright
righttotomake
makechanges
changestoto
CUE,
health benefits
benefits would
would continue
continueuntil
untilthe
theeffective
effectivedate
dateofof
successoragreement.
agreement. Hayden
Hayden
health
a asuccessor
testified that she made the proposal because "we were looking at some changes coming down
testified that she made the proposal because "we were looking at some changes coming down
thearea
area of
ofbenefits.
benefits. We'd
We'dalready
alreadybeen
beenthrough
throughsome
somechanges
changes for
forthe
thewinter
winterand
andI Iwas
was
ininthe
proposing to the Union that we have their agreement as to the benefits for the rest of the year
proposing to the Union that we have their agreement as to the benefits for the rest of the year
since it was looking like it was going to take us a long time to finish this contract." Hayden
since it was looking like it was going to take us a long time to finish this contract." Hayden
testifiedfurther
furtherthat
thatininproposing
proposingthe
theside
sideletter
lettershe
sheexplained
explainedtotoCUE
CUErepresentatives
representatives that,
that, inin
testified
herview,
view,the
theparties
parties were
were operating
operatingunder
under aa dynamic
dynamic status
status quo.
quo. Yet
YetHayden
Haydentestified
testifiedthat
thatshe
she
her
wanted to
to tell
tellFrench,
French, who
whowas
was dealing
dealing with
withthe
thevarious
varioushealth
healthplan
planvendors
vendorsatatthe
the time,
time,that
that
wanted
CUE was
was "on
"onboard"
board"with
withrespect
respecttotohealth
healthbenefits.
benefits.Hayden
Haydensaid
saidshe
shenever
nevertold
toldCUE
CUEthat
thatthe
the
CUE

21
21

University
believed ititneeded
needed CUE's
CUE's agreement
agreement to
with the
the open
open enrollment
enrollment period,
period,
University believed
to go
go forward
forward with
and CUE
CUE demanded
demanded no
no concessions
concessions to
to agree
agree to
to the
the side
side letter.
letter.
and
CUE's
chiefnegotiator,
negotiator, Margy
MargyWilkinson,
Wilkinson,testified
testifiedabout
abouther
herexchange
exchangewith
withHayden.
Hayden.
CUE's chief
She said
was about
about to
negotiations with
with benefit
benefit
She
said Hayden
Hayden told
told her
her that
that "the
"the University
University was
to enter
enter into
into negotiations
plan
providers, and
not quoting
quoting her,
her, but
but the
the general
general gist
what
plan providers,
and that
that in
in order
order to,
to, you
you know,
know, I'm
I'm not
gist of
of what
she
those negotiations
in the
the strongest
strongest possible
possible position,
position, the
the
she said
said was
was that
that in
in order
order to
to go
go into
into those
negotiations in
University
needed the
At18,000
18,000employees,
employees, the
the bargaining
bargaining
University needed
the buy-in
buy-in of
of our
our bargaining
bargaining unit."
unit." At
unit represented
represented by
by CUE
CUE is
is the
the largest
largest in
in the
the University
Universitysystem.
system.
unit
Wilkinsonalso
also testified
testifiedthat
thatthe
theUniversity's
University'sproposal
proposalcarried
carriedaasense
sense of
ofurgency.
urgency. She
She
Wilkinson
testifiedthat
thatHayden
Haydensaid
saidthe
theagreement
agreementwas
was "extremely
"extremelyurgent"
urgent"and
andshe
sheneeded
neededagreement
agreementby
by
testified
the end
end of
of the
the bargaining
bargaining session
session (which
(whichwas
was June
June 7)
7) because
because negotiations
negotiations with
withthe
thehealth
health
the
providers
was imminent.
Wilkinsontestified
testifiedfurther
furtherthat
thatCUE
CUEagreed
agreedtotothe
the proposal
proposal after
after
providers was
imminent. Wilkinson
gaining concessions
concessions in
in the
the hours
hours of
ofwork
workarticle
articlewhich
whichthe
theunion
unionhad
hadbeen
beenseeking
seekingand
andthe
the
gaining
Universityhad
hadrejected.
rejected.
University
The parties
parties reached
reached agreement
The agreement
agreement permitted
permitted the
the
The
agreement on
on aa side
sideletter
letter on
on June
June 7.7. The
Universitytotomake
makechanges
changes ininhealth
healthbenefits
benefitsand
andincluded
includedan
analternative
alternativework
workschedule
schedule
University
provision CUE
CUE had
had "wanted
"wanted for
for aa long
long time,"
time,"according
according to
to Hayden.
Hayden.
provision
As noted,
noted, Hayden
Hayden testified
testified that
thatCUE
CUEdemanded
demanded no
no concessions
concessions in
in exchange
exchange for
for signing
signing
As
the side
side letter,
letter, but
but the
the record
record undercuts
undercuts that
that claim
claim for
for several
several reasons.
reasons. Hayden's
Hayden'stestimony
testimonywas
was
the
based in
part on
on research
research performed
by her
her assistant
assistant on
history notes,
notes, but
but Hayden
Hayden
based
in part
performed by
on bargaining
bargaining history
conceded that
that she
she never
never told
toldthe
theassistant
assistanttotoresearch
research whether
whetherconcessions
concessionswere
weremade.
made.
conceded
Wilkinson
was aa credible
credible witness
witness who
who testified
testified that
that CUE
CUEagreed
agreed to
to the
the side
side letter
letter in
in return
return for
for
Wilkinson was
the agreement
agreement on
on hours,
hours, and
and the
the record
record evidence
evidence supports
that given
given by
by
the
supports her
her testimony,
testimony, not
not that
Hayden. The
Therecord
recordshows
showsthat
thatthe
theparties
partiessigned
signed aa side
side letter
letter that
that contains
contains the
the agreement
agreement on
on
Hayden.
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June 7,
7, the
the end
end of
ofthe
session, just
as Wilkinson
testified.And
Andthe
theparties
partiesononJune
June7 7agreed
agreedtoto
June
the session,
just as
Wilkinson testified.
as Wilkinson
Wilkinson testified.
testified.
provision in
in the
the hours
hours article
article that
that CUE
CUE had
had sought
sought earlier,
earlier, just
aa provision
just as
shetold
toldCUE
CUEthat
thatagreement
agreementwas
wasurgent,
urgent,
AlthoughHayden
Hayden testified
testifiedthat
thatshe
she could
couldnot
notrecall
recallififshe
Although
she conceded
conceded that
wanted it."
Thereisisno
noapparent
apparent reason
reason for
for CUE
CUE
she
that she
shetold
toldthe
theunion
union"I"I really
really wanted
it." There
to have
have agreed
to
agreedtotoaaside
sideletter
letterregarding
regardingbenefits
benefitsififititreceived
receivednothing
nothingininreturn.
return. Accordingly,
Accordingly, II
theagreement
agreementbetween
between CUE
CUEand
and the
the University
Universitydoes
doesnot
notrepresent
representmere
mere
find the
the timing
timingofofthe
find
coincidence. InInthis
thiscontext,
context,the
themost
mostlogical
logicalinference
inferencetotobe
bedrawn
drawnfrom
fromHayden's
Hayden's
coincidence.
explanation for
forproposing
proposingthe
the side
side letter
letter ("I
("Iwas
wasproposing
proposingtotothe
the Union
Unionthat
thatwe
wehave
havetheir
their
explanation
agreement as
as to
to the
the benefits
for the
the rest
rest of
the year
year since
was looking
likeititwas
wasgoing
goingtoto
agreement
benefits for
of the
since it
it was
looking like
take us
us aa long
long time
time to
to finish
finishthis
thiscontract.")
contract.")isisthat
thatshe
shebelieved
believedshe
she needed
needed to
to bring
bring CUE
CUE "on
"on
take
board"before
beforethe
thechanges
changes were
were implemented
implemented
board"
In addition,
addition, Hayden
Hayden testified
testifiedthat
thatshe
she served
served as
as the
chiefnegotiator
negotiator during
during
In
the University's
University's chief
negotiations with
with the
the University
UniversityProfessional
Professionaland
and Technical
TechnicalEmployees
Employees(UPTE)
(UPTE)inin2002.
2002.
negotiations
UPTE isis the
the exclusive
exclusive representative
representative of
ofan
an appropriate
appropriate unit
unit of
ofUniversity
Universityprofessional
professionaland
and
UPTE
OnOctober
October16,
16,2002,
2002,UPTE
UPTEproposed
proposedspecific
specificchanges
changestotothe
the
technical employees.
employees. On
technical
University'scontributions
contributionstotovarious
varioushealth
healthplans.
plans. The
Theproposal
proposalenvisioned
envisionedUPTE
UPTEremaining
remaining
University's
systemwidebenefits
benefitsprogram.
program. InInresponse,
response,the
the University
Universityon
onDecember
December12
12
in the
the University's
University'ssystemwide
in
presented aa counterproposal.
The multi-faceted
multi-facetedproposal
proposal included,
included,among
amongother
otherthings,
things,aa
presented
counterproposal. The
specific contribution
contributionfor
forall
allbenefit
benefitplans
plansand
anddid
didnot
notinclude
includethe
thestandard
standard waiver
waiverlanguage
language that
that
specific
was in
in the
the prior
prior agreement.
agreement. (The
(The prior
priorUPTE
UPTEcontract
contractincluded
includedlanguage
language similar
similartotothat
thatininthe
the
was
UC-AFTagreement.)
agreement.) Instead,
Instead,the
theUniversity
Universityproposed
proposedretaining
retainingthe
theright
righttotoincrease
increase
UC-AFT
"byan
an amount
amount determined
determined by
by the
the University
Universitybased
based on
on the
the identified
identified
contributionrates
rates "by
contribution
allocationininthe
theState
State Budget
Budget for
for the
the University
UniversityofofCalifornia,
California,asasadditional
additionalfunds
fundsare
are
allocation
identifiedininthe
theState
State Budget
Budget to
to contribute
contribute toward
toward the
the cost
cost of
benefits." Hayden
Hayden testified
testified that
that
identified
of benefits."
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UPTEhad
hadaccepted
accepted the
the proposal
proposal its
its members
members would
wouldhave
haveremained
remainedininthe
thesystemwide
system wide
ififUPTE
benefits program.
program.
benefits
ISSUE
ISSUE
Didthe
the University
Universityimplement
implementchanges
changes in
in health
health benefits
benefits for
for2002
2002 and/or
and/or 2003
2003 without
without
Did
affording UC-AFT
UC-AFTnotice
noticeand
and an
an opportunity
opportunity to
to negotiate,
negotiate, in
violation of
ofits
its duty
duty to
to bargain
bargain in
in
affording
in violation
good faith
faith under
under HEERA?
HEERA?
good
CONCLUSIONS OF
OF LAW
CONCLUSIONS
LAW
The Contract
Contract Clause
Clause
The parties'
parties' expired
expired collective
collectivebargaining
bargainingagreement
agreement contains
contains aa provision
provision that
that gave
gave the
the
The
University the
the right
right to
to alter
alter health
health benefits
benefits "during
the term
agreement." UC-AFT
UC-AFT
University
"during the
term of
of this
this agreement."
argues that
terms of
ofthe
the agreement,
agreement, the
the University's
righttotomake
makechanges
changestoto
argues
that under
under the
the explicit
explicit terms
University's right
health benefits
benefits expired
expired with
with the
the contract.
contract. As
Asaa matter
matter of
oflaw,
law, UC-AFT
UC-AFTargues,
argues, contract
contract
health
waivers do
do not
not continue
continuebeyond
beyondthe
the expiration
expirationofofthe
theagreement,
agreement,unless
unlessthe
theparties
partiesagree
agree
waivers
otherwise. And
Andthere
therewas
wasno
nosuch
suchagreement
agreement here.
here.
otherwise.
The University
Universitydoes
does not
not contend
contend that
that the
the mere
mere existence
existence of
of the
the benefits
benefits, article
article in
inthe
the
The
agreement permitted
permitted implementation
implementationofofthe
thechanges
changes at
at issue
issue here.
here. Rather,
Rather,ititargues
arguesthat
thatthe
the
agreement
actual practice
practice of
ofannual
annual change
change under
under both
both the
the benefits
benefits article
article and
and the
the years
years ·preceding
the first
first
actual
preceding the
contract with
withUC-AFT
UC-AFTallowed
allowedthe
theUniversity
Universitytototreat
treatmembers
membersof
ofUC-AFT
UC-AFTthe
thesame
sameas
as all
all
contract
other participants
participants in
inthe
the health
health benefits
benefits system.
system.
other
Article11,
11,section
sectionA,
A,ofofthe
theexpired
expiredcontract
contractprovides:
provides:
Article
Faculty/instructors in
in the
the unit
unit who
who are
are eligible
eligible to
to participate
participate in
in
Faculty/instructors
AppendixB.1
B. l
University-sponsored benefit
programs listed
listed in
in Appendix
University-sponsored
benefit programs
participate
to
the
same
extent
as
other
eligible
faculty,
including
participate to the same extent as other eligible faculty, including
Senate faculty,
of the
the University.
University.Costs
Costsininexcess
excessofofthe
the
Senate
faculty, of
University'scontributions
contributionsare
are to
to be
be paid
paid by
by the
the faculty/instructor
faculty/instructor
University's
in
the
unit,
normally
through
payroll
deduction.
Thecoverage(s)
coverage(s)
in the unit, normally through payroll deduction. The
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and the
the carrier(s)
carrier(s) of
of the
the benefit
benefit plans
plans listed
in Appendix
Appendix B.
B.1I shall
shall
and
listed in
be
the
same
as
for
other
faculty
at
the
same
location.
be the same as for other faculty at the same location.
During the
the term
term of
ofthis
this agreement
agreement the
the University
may alter
alter ininany
any
During
University may
way, at
at its
its sole
sole discretion,
discretion, any
any aspect
aspect of
these plans,
but
way,
of these
plans, including
including but
not
limited
to
coverages,
benefit
schedules,
carriers,
contribution
not limited to coverages, benefit schedules, carriers, contribution
rates, and/or
criteriaduring
duringthe
theterm
term of
ofthis
thisAgreement
Agreement
rates,
and/or eligibility
eligibility criteria
and ififthe
the University
Universitydoes
does so,
so, such
such changes
changes will
applyto
to
and
will apply
faculty/instructors
in
the
unit
eligible
for
benefits
to
the
same
faculty/instructors in the unit eligible for benefits to the same
extent as
as they
other eligible
eligible faculty,
faculty,including
includingSenate
Senate
extent
they apply
apply to
to other
faculty,
at
the
same
campus.
Benefits
identified
in
Appendix
faculty, at the same campus. Benefits identified in Appendix B.B.1,
1,
includingcoverages,
coverages, schedules,
schedules, carriers,
carriers, contribution
contributionrates
rates and/or
and/or
including
eligibilitycriteria
criteriashall
shallnot
notbe
bedifferentiated
differentiatedamong
among eligible
eligible
eligibility
faculty
titles.
faculty titles.
20years.
years.
Similar language
language has
has been
been included
in the
the parties'
parties' contracts
contractsfor
forthe
thepast
past20
Similar
included in
Accordingto
tothe
the plain
plainlanguage
language of
ofthe
the agreement,
agreement, the
the University
Universityhad
had the
the right
righttotomake
make
According
changes in
the term
term of
of the
the agreement.
The National
NationalLabor
LaborRelations
Relations
changes
in health
health benefits
benefits during
during the
agreement. The
Board (NLRB)
(NLRB)has
hasheld
heldthat
thatmanagerial
managerialauthority
authorityover
overmatters
mattersinina acontract
contractdoes
doesnot
notauthorize
authorize
Board
ofthe
the contract,
contract, concluding
concluding that
that "a
"acontractual
contractual reservation
reservation of
of
unilateral action
action upon
upon expiration
expiration of
unilateral
managerialdiscretion
discretiondoes
does not
notextend
extendbeyond
beyond the
the expiration
expirationofofthe
thecontract
contractunless
unlessthe
th_econtract
contract
managerial
provides for it to outlive the contract." (Blue Circle Cement Company (1995) 319 NLRB 954
provides for it to outlive the contract." (Blue Circle Cement Company (1995) 319 NLRB 954
[151 LRRM
LRRM1356].)
1356].)It is
It the
is the
practice
that
develops
under
agreement
that
setsthe
thestatus
status
[151
practice
that
develops
under
thethe
agreement
that
sets
quo and
and defines
defines the
the post-expiration
actions the
to take
take unilaterally.
unilaterally.
quo
post-expiration actions
the employer
employer is
is permitted
permitted to
th
(California State
State Employees
Employees Association
923[59
[59Cal.Rptr.2d
Cal.Rptr.2d
(California
Association v.
v. PERB
PERB (1996)
(1996) 51
51 Cal.App.4
Cal.App.4 923

(CSEA v.
v. PERB).
PERB). InInthat
thatcase,
case,the
thecollective
collectivebargaining
bargainingagreement
agreementprovided
providedthat
thatthe
the
488] (CSEA
488]
CaliforniaState
State University
University (CSU)
(CSU) would
wouldgrant
grantmerit
meritsalary
salaryadjustments
adjustments (MSA)
(MSA)"for
"forthe
the
California
ofthis
this agreement."
agreement." AAlongstanding
longstandingpractice
practiceexisted
existed under
under which
whichMSAs
MS Aswere
weregranted
granted
duration of
duration
or denied
denied based
based on
criteria such
such as
as merit
and effective
performance. During
Duringpostpostor
on fixed
fixed criteria
merit and
effective performance.
expirationnegotiations
negotiations and
and prior
prior to
to impasse,
impasse, CSU
CSU unilaterally
stopped paying
paying MSAs.
MSAs. InIn
expiration
unilaterally stopped
response to
to the
the allegation
allegation of
ofbad
bad faith
faith bargaining,
bargaining,CSU
CSUasserted
asserted that
that the
the union
union had
had
response
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contractually waived
waived its
its right
rightto
topayment
payment of
ofMSAs
MS Asafter
afterexpiration
expirationofofthe
theagreement.
agreement. The
The
contractually
court concluded
concluded that
that the
the "duration
"durationof
ofthis
thisagreement"
agreement"language
language did
did not
notconstitute
constituteaaclear
clearand
and
court
unmistakable waiver
waiver of
ofthe
the right
righttotonegotiate
negotiateabout
aboutany
any post-expiration
post-expirationchanges
changes in
inthe
thepractice
practice
unmistakable
whichMSAs
MSAswere
weregranted.
granted.
under which
under
Nor is
is the
the general
general phrase
this Agreement"
Agreement" -- the
the
Nor
phrase- - "duration
"duration of
of this
equivalent of
ofstating
stating ininclear
clearand
and unmistakable
unmistakable terms
terms the
the parties
parties
equivalent
were
expressly
waiving
the
right
to
have
the
provisions
for
were expressly waiving the right to have the provisions for
MSA'scontinue
continueatatexpiration
expirationofofthe
theagreement
agreement while
whileall
allother
other
MSA's
terms could
could continue
continue during
during negotiations.
negotiations. Moreover,
Moreover, to
to interpret
interpret
terms
agreement
on
mere
"duration"
language
as
a
waiver
of
the
agreement on mere "duration" language as a waiver of the
statutory right
right to
to bargain
bargain would
wouldseverely
severelyundermine
undermine the
the principles
principles
statutory
of
collective
bargaining
by
allowing
widespread
unilateral
of collective bargaining by allowing widespread unilateral
ofcollective
collectivebargaining
bargainingagreements
agreements
changes after
changes
after expiration
expiration of
containing such
such general
general and
and innocuous
innocuous language
language while
bargaining
containing
while bargaining
over
a
successor
agreement.
To
give
this
term
a
significance
not
over a successor agreement. To give this term a significance not
clearly intended
intended or
or expressed
expressed by
by the
the parties
parties could
could wreak
wreak havoc,
havoc,
clearly
rather
than
promote
harmony,
in
employer-employee
labor
rather than promote harmony, in employer-employee labor
[CSEAv.v.PERB
PERBatat
relations contrary
contrary to
to the
the purposes
purposes of
relations
of HEERA.
HEERA. [CSEA
p. 939;
939; fn.
fn. omitted.]
omitted.]
p.
The court
court noted
noted that
that "[a]
"[a] collective
collectivebargaining
bargainingagreement
agreement isis not
notan
an ordinary
ordinarycontract.
contract.
The
of employment
employment after
after expiration
expirationofofsuch
suchan
an
Employers may
may not
not change
change terms
Employers
terms or
or conditions
conditions of
changes." (Ibid.;
(Ibid.;see
see
agreement until
affords the
the union
union an
an opportunity
opportunity to
to bargain
bargain over
over those
those changes."
agreement
until itit affords
California (Department
(Department of
ofPersonnel
Personnel Administration)
Administration)(1998)
( 1998)PERB
PERBDecision
Decision
also State
State of
also
of California
No. 1296-S,
1296-S, p.
p. 3,
3, adopting
adopting proposed
proposed decision
law judge
at pp.
pp. 23-26
23-26 ["for
["forthe
the
No.
decision of
of administrative
administrative law
judge at
ofthis
this agreement"
agreement" language
language insufficient
to constitute
constitute waiver
waiver of
ofright
righttotonegotiate
negotiate
duration of
duration
insufficient to
about post-expiration
post-expiration changes];
changes); State
State of
(Department of
Mental Health)
Health) (1990)
(1990)
about
of California
California (Department
of Mental
PERB Decision
DecisionNo.
No.840-S,
840-S,p.
p. 2,
2,adopting
adopting proposed
proposed decision
decision of
ofadministrative
administrativelaw
lawjudge
judgeatat
PERB
p. 15.)
15.)
p.

Inthis
thiscase,
case, the
the plain
plain terms
terms of
ofthe
the contract
contract provide
provide that
that the
the waiver
waiver to
tonegotiate
negotiate about
about
In
health benefits
benefits existed
existed during
during the
the life
lifeofofthe
theagreement.
agreement. The
Thecases
casescited
citedabove
aboveestablish
establishthat
thataa
health
contract-based management
management right
right ends
ends with
with the
the expiration
expirationofofthe
theagreement,
agreement, and
and an
an employer
employer
contract-based
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may not
not unilaterally
unilaterallyalter
alterthe
thestatus
statusquo
quoestablished
establishedby
bythe
theexpired
expiredcontract
contractorora apast
pastpractice
practice
may
under that
that contract.
contract. Therefore,
Therefore,the
thequestion
questiontotobe
beaddressed
addressed here
here is
is not
not whether
whetherArticle
Article1 11
under
1
permitted the
the University
Universitytotoimplement
implementthe
thechanges
changes at
at issue
issue here.
here. The
The question
questionisiswhether
whetherthe
the
permitted
Universitybreached
breached its
its duty
duty to
to bargain
bargain during
during the
the post-contract
post-contract period
period by
by implementing
implementing
University
changes in
health benefits
benefits that
that went
went beyond
beyond the
the parameters
parameters of
of the
the dynamic
dynamicstatus
statusquo
quothat
that
changes
in health
developed during
during the
the life
lifeofofthe
theagreement.
agreement.
developed
The Unilateral
UnilateralChanges
Changes
The
UC-AFTargues
argues that
that the
the University
Universityhas
has unilaterally
unilaterallyimplemented
implementedchanges
changes ininhealth
health
UC-AFT
benefits for
forcalendar
calendaryears
years 2002
2002 and
and 2003
2003 that
that were
were inconsistent
inconsistent with
withthe
the dynamic
dynamicstatus
statusquo.
quo.
benefits
Relying on
on PERB
PERB and
and NLRB
NLRB case
case law,
law, the
the union
union contends
contends the
unlawfullydeparted
departed
Relying
the University
University unlawfully
from the
the dynamic
dynamicstatus
status quo
quo when
when ititexercised
exercised its
itsdiscretion
discretiontotoimplement
implementthe
thechanges
changesatatissue
issue
from
here. According
AccordingtotoUC-AFT,
UC-AFT,
a practice
underthe
thedynamic
dynamicstatus
statusquo
quoconcept
conceptisisnot
notcreated
created
here.
a practice
under
merely because
because the
has changed
withinthe
the
merely
the University
University has
changedhealth
healthbenefits
benefitseach
eachyear.
year. To
To fit
fit within
dynamic status
status quo,
quo, the
the union
union asserts,
asserts, changes
formula or
orcriteria,
criteria,and
and
dynamic
changesmust
mustconform
conform to
to aa fixed
fixed formula
the employer's
employer'ssubsequent
subsequent changes
changes must
the same
same pattern
to lawfully
lawfully
the
must follow
follow the
pattern for
for the
the employer
employer to
make the
the changes
changes without
withoutbargaining.
bargaining.
make
Inthis
thiscase,
case, UC-AFT
UC-AFTcontinues,
continues,the
theevidence
evidenceshows
shows that
that the
the University
Universityhas
has
In
implementedaaradical
radical shift
shiftininthe
themethodology
methodologyused
usedtotoprovide
providehealth
healthbenefits,
benefits,and
andhas
has acted
acted
implemented
in areas
areas where
where itit enjoyed
enjoyed vast
vast discretion.
discretion. These
These include,
include, for
forexample,
example, setting
settingcontribution
contribution
in
rates, determining
determining the
the amount
amount of
ofmoney
money for
forhealth
healthbenefits,
benefits,and
andallocating
allocatingcost
costincreases
increases
rates,
between copayments
copayments and
It is
is the
the union's
union's position
position that
that the
the University,
University,by
by
between
and premiums.
premiums. It
unilaterallyexercising
exercisingitsitsdiscretion
discretionininthese
theseand
andother
otherareas,
areas, breached
breached its
its duty
dutytotobargain.
bargain.
unilaterally
The University
Universityresponds
responds that
that the
the factors
factors to
to determine
determine ififan
anemployer
employerhas
hasdeparted
departed from
from
The
the dynamic
dynamic status
status quo
quo include
include expectations
expectations of
of the
the parties,
parties, the
the longevity
longevity of
ofthe
thepractice
practiceand
andthe
the
the
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employer'sdiscretion
discretiontotoimplement
implementthe
thechange
change in
inquestion.
question. Applying
Applyingthese
thesefactors
factorsininthe
the
employer's
context of this record, the University contends that there has been no unlawful change. It
context of this record, the University contends that there has been no unlawful change. It
asserts that
has provided
health benefits
benefits for
foremployees
employees since
since 1962
1962 under
underaa complex
complexsystem
system
asserts
that it
it has
provided health
thatpermits
permitsitittotomake
makechanges
changeson
onan
anannual
annualbasis,
basis,and
andthe
thetype
typeand
andnature
natureofofthe
thechanges
changeshave
have
that
variedfrom
fromyear
yeartotoyear.
year.Moreover,
Moreover,the
theUniversity
University
contendsthere
thereis isa areasonable
reasonableexpectation
expectation
varied
contends
among employees not only that they will be permitted to participate in the system, but also that
among employees not only that they will be permitted to participate in the system, but also that
they will
willbe
be treated
treated the
the same
same as
even UC-AFT
UC-AFT
they
as other
other employees.
employees. According
According to
to the
the University,
University, even
has developed
developed the
the expectation
participation in
in the
the system.
system. As
Asevidence
evidenceofofthe
theunion's
union's
has
expectation of
of participation
expectation, the
the University
Universitypoints
pointstotoUC-AFT's
UC-AFT's
acceptanceofofthe
the2001
2001changes
changesininhealth
health
expectation,
acceptance
benefits without
withoutprotest,
protest, admission
admission that
that ititdid
didnot
notexpect
expectthe
the enrollment
enrollmentprocess
process to
to stop
stop pending
pending
benefits
negotiations ininlate
late2001,
2001, and
and its
its failure
failuretotofollow
followthrough
throughon
onitsitsdemand
demandtotobargain
bargaininin
negotiations
November 2001.
2001. The
TheUniversity
Universityfurther
furtherasserts
assertsthat
thatUC-AFT
UC-AFTmade
madeno
nospecific
specificproposals
proposalsafter
after
November
itsmeeting
meetingwith
withFrench
FrenchininJune
June2002,
2002,and
andany
anyproposals
proposalsmade
made by
bythe
theunion
unionwere
weremere
meretactics
tactics
its
designed to
to obtain
obtainleverage
leverageand
andaafavorable
favorableagreement.
agreement.
designed
addition,the
theUniversity
Universitycontends
contends UC-AFT's
UC-AFT'sclaim
claimthat
thatitithas
hasunfettered
unfettered discretion
discretion in
in
InInaddition,
setting health
health benefits
benefits ignores
ignores the
the actual
actual constraints
constraints under
under which
which the
the University
Universityoperates,
operates,
setting
includingthe
the cyclical
cyclicalswings
swingsininthe
thehealth
healthcare
care market
market and
and resource
resource limits.
thisregard,
regard,the
the
including
limits. InInthis
Universityargues
argues that
that even
even ififitithas
has some
some discretion
discretion in
in providing
providinghealth
healthbenefits,
benefits,the
themere
merefact
fact
University
can make
make choices
choices among
among certain
certain options
options does
does not
not defeat
defeat its
its dynamic
dynamicstatus
status quo
quo defense.
defense.
that itit can
that
anemployer's
employer'sability
abilitytotoexercise
exercisediscretion,
discretion,standing
standingalone,
alone,could
coulddefeat
defeatthe
thedynamic
dynamicstatus
status
IfIfan
quo defense,
defense, then
then the
the very
very concept
concept of
ofthe
the dynamic
dynamicstatus
statusquo
quowould
wouldbeberendered
renderedmeaningless,
meaningless,
quo
the University
Universityargues.
argues.The
Thekey
keyquestion,
question,according
accordingtotothe
theUniversity,
University,is iswhether
whetherthere
thereexists
existsa a
the
"recognizablepattern
patternofofchange"
change"ininbenefits
benefitsand
andcosts,
costs,and
andsuch
sucha apattern
patternexists
existshere.
here.
"recognizable
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Unilateral changes are considered per se violations of the duty to bargain if certain
Unilateral changes are considered per se violations of the duty to bargain if certain
criteriaare
are met.
met. Those
Thosecriteria
criteriaare:
are: (1)
( 1)the
theemployer
employerimplemented
implementeda achange
changeininpolicy
policy
criteria
concerning a matter within the scope of representation, (2) the change had a generalized impact
concerning a matter within the scope of representation, (2) the change had a generalized impact
on employees and (3) the change was implemented before the employer notified the exclusive
on employees and (3) the change was implemented before the employer notified the exclusive
representative and gave it an opportunity to request negotiations. (Walnut Valley Unified
representative and gave it an opportunity to request negotiations. (Walnut Valley Unified
School District
District(1981)
(1981) PERB
PERB Decision
Decision No.
No. 160;
160; Grant
Grant Joint
Joint Union
Union High
High School
School District
District(1982)
(1982)
School
PERBDecision
DecisionNo.
No.196.)
196.)
PERB
Atthe
thecenter
centerofofthis
thiscase
caseisiswhether
whetherthe
theUniversity
Universityhas
hasimplemented
implementeda achange
changeininthe
the
At
practice under
under which
whichitithas
hasprovided
providedhealth
healthbenefits
benefitsininthe
thepast.
past. The
Thestatus
statusquo
quoagainst
againstwhich
which
practice
an employer's conduct is evaluated must take into account the regular and consistent past
an employer's conduct is evaluated must take into account the regular and consistent past
patterns of changes in the conditions of employment, and changes consistent with such a
patterns of changes in the conditions of employment, and changes consistent with such a
pattern are not violations of the status quo. (Pajaro Valley Unified School District (1978)
pattern are not violations of the status quo. (Pajaro Valley Unified School District (1978)
PERB Decision No. 51, p. 6 (Pajaro).) In Pajaro, for example, the employer's practice was to
PERB Decision No. 51, p. 6 (Pajaro).) In Pajaro, for example, the employer's practice was to
pay a set dollar amount toward the total health insurance premium. When the carrier increased
pay a set dollar amount toward the total health insurance premium. When the carrier increased
its premium, the employer's practice was to pass along the entire amount of such increase to
its premium, the employer's practice was to pass along the entire amount of such increase to
employees. There was no exercise of discretion by the district. PERB held that because the
employees. There was no exercise of discretion by the district. PERB held that because the
employer had historically passed along increases in premiums to employees pending
employer had historically passed along increases in premiums to employees pending
negotiations, it was privileged to act in accordance with that practice, and such conduct did not
negotiations, it was privileged to act in accordance with that practice, and such conduct did not
amount to a change in a term of employment. Thus, PERB found that a dynamic status quo
amount to a change in a term of employment. Thus, PERB found that a dynamic status quo
existed which permitted the employer's action. (Paiaro at pp. 9-1 O; see also Yuba Community
existed which permitted the employer's action. (Pajaro at pp. 9-10; see also Yuba Community
College District (1990) PERB Decision No. 855; Regents of the University of California
College District (1990) PERB Decision No. 855; Regents of the University of California
(1996) PERB Decision No. 1169-H (UPTE).)
(1996) PERB Decision No. 1169-H (UPTE).)
In contrast, the Board has declined to recognize a dynamic status quo defense wherethe
the
In contrast, the Board has declined to recognize a dynamic status quo defense where
employer retains discretion in adopting the changes. In the leading case of Regents of the
employer retains discretion in adopting the changes. In the leading case of Regents of the
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UniversityofofCalifornia
California(1983)
(1983)PERB
PERBDecision
DecisionNo.
No.356-H
356-H
(Regents),the
theBoard
Boardfound
foundthat
thatthe
the
University
(Regents),
Universityunilaterally
unilaterallyimplemented
implementedparking
parkingfee
fee increases
increases without
without negotiating
negotiating with
withthe
theunion.
union.
University
The University
Universityargued
argued that
thatititdid
didnot
notchange
changethe
the dynamic
dynamicstatus
status quo
quo regarding
regarding parking
parking
The
increases, but rather continued the practice of imposing annual increases across the board.
increases, but rather continued the practice of imposing annual increases across the board.
Relyingon
onPajaro,
Paiaro,the
theUniversity
Universityargued
arguedthat
thatitithad
hadan
anestablished
established formula
formulaunder
under which
whichitit
Relying
contributed aa set
set amount
amount from
from its
itsbudget
budgetand
and charged
charged consumers
consumers of
of parking
parking services
services for
forany
any
contributed
increasedcosts.
costs.
increased
The Board
Board concluded
concluded that
that the
the University's
University'sreliance
relianceononPajaro
Paiaroand
andsimilar
similar
caseswas
was
The
cases
misplaced.
misplaced.
. .. In the instant case, the amount of increase in parking system
. . . In the instant case, the amount of increase in parking system
costs was
was not
not set
set by
by aa clear
clear formula.
formula. ItItwas
wasnot
notkeyed
keyedtotosome
some
costs
standard
method
computation
such
as
a
cost-of-living
increase
standard method computation such as a cost-of-living increase oror
a regular percentage step increase. Nor was the amount of the
a regular percentage step increase. Nor was the amount of the
increased cost
cost established
established by
by aa third
thirdparty
party(such
(suchas
asthe
thehealth
healthcare
care
increased
insurer in Pajaro Vallev, supra). Further, the increase was not
insurer in Pajaro Valley, supra). Further, the increase was not
passed along on a uniform percentage basis or by a set amount.
passed along on a uniform percentage basis or by a set amount.
Different sorts of parking fees exist in the system (metered,
Different sorts of parking fees exist in the system (metered,
quarterly, hourly, daily, etc.), and different sorts of consumers
quarterly, hourly, daily, etc.), and different sorts of consumers
utilize them (staff, students, the public) .... It is clear that UC
utilize them (staff, students, the public). . . . It is clear that UC
exercises
vast amount
amount of
ofdiscretion
discretioninincomputing
computingananannual
annual
exercises aa vast
operating budget for its parking system. Further, UC clearly
operating budget for its parking system. Further, UC clearly
exercises virtually unfettered discretion in determining how it
exercises virtually unfettered discretion in determining how it
willextract
extractincreased
increasedcosts.
costs. ItItdetermines
determinesthe
theextent
extenttotowhich
which
will
of
parking
facility
and
each
group
of
consumers
will
each
type
each type of parking facility and each group of consumers will
bear the
the increased
increased burden.
burden. .. .. .. [Regents
[Regentsatatpp.
pp.15-16.]
15-16.]
bear
The Board
Board concluded
concluded that
that
The
Wherethe
the employer
employerhas
has traditionally
traditionallyexercised
exercisedaalarge
large
. ...
. . Where
measure of discretion in making such changes, it is impossible for
measure of discretion in making such changes, it is impossible for
the exclusive representative to know whether or not there has
the exclusive representative to know whether or not there has
been a substantial departure from past practice, and therefore the
been a substantial departure from past practice, and therefore the
exclusive representative may properly insist that the employer
exclusive representative may properly insist that the employer
negotiate regarding such changes. [Regents at pp. 16-1 7; fn.
negotiate regarding such changes. [Regents at pp. 16-17; fn.
omitted.]
omitted.]
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Thus, in
in distinguishing
distinguishingcases
cases such
such as
as Pajaro,
Pajaro, the
the Board
Board has
has determined
determined that
that employer
employer
Thus,
discretion isis the
the key
key factor
factorinindetermining
determiningwhether
whetherthe
thedynamic
dynamic
status
quo
has
beenchanged.
changed.
discretion
status
quo
has
been
In cases
cases dealing
unilateral changes
changes in
health benefits,
NLRB decisions
decisions are
are in
in accord.
accord. (See
(See
In
dealing with
with unilateral
in health
benefits, NLRB
e.g., Dynatron/Bondo
Dynatron/Bondo Corp.
Corp. (1997)
( 1997) 323
323 NLRB
NLRB 1263
1263 [155
[ 155 LRRM
LRRM 1225]
1225] (Dynatron);
(Dynatron); Maple
Maple
e.g.,
Grove Health
Health Care
Care Center
164 LRRM
1020]; Garrett
Garrett Flexible
Flexible
Grove
Center (2000)
(2000) 330
330NLRB
NLRB 775,
775, 780
780 [[164
LRRM 1020];
Products (1985)
(1985) 276
276 NLRB
NLRB 704,
704, 706
706 [120
[120 LRRM
LRRM1 1124].)
Products
124].)
Priortoto1982,
1982,the
theUniversity
Universityestablished
establishedits
itsannual
annualcontribution
contributionbased
basedon
onthe
thePERS
PERS
Prior
contributionfor
forState
Stateemployees.
employees. From
From 1982
1982 to
to 1993,
1993, the
the University
University continued
continued to
to follow
followthe
the
contribution
State's formula,
formula,which
whichwas
wastotodevelop
developaacontribution
contributionbased
basedon
onthe
theweighted
weightedaverage
average of
ofthe
thefour
four
State's
largest plans.
plans.
largest
methodology,under
underwhich
whichitsitsannual
annual
In1993,
1993,the
the University
Universityadopted
adoptedaabenchmark
benchmark methodology,
In
contributionwas
wasequal
equaltotothe
thecost
costof
ofthe
thelowest
lowestpriced
pricedHMO
HMOatatthe
thenine
nineUniversity
University
campuses.
contribution
campuses.
Under the
the benchmark
benchmark methodology,
always offered
offered at
at least
least one
one fully
paid HMO,
HMO,
Under
methodology, the
the University
University always
fully paid
assuming the
the resources
resources were
This methodology
methodology continued
continued until
until2002.
2002.
assuming
wereavailable
availabletotofund
fundit.it. This
Even when
when the
the University
Universitycommenced
commencedusing
usingrisk
riskadjustment
adjustmentinin2000,
2000,the
thebenchmark
benchmark
Even
methodologywas
was used,
used, with
with the
the University
Universitysetting
settingits
itscontribution
contributionequal
equaltotothe
theprice
priceofofthe
the
methodology
lowest risk-adjusted
risk-adjusted HMO.
HMO.
lowest
Beginningwith
withcalendar
calendaryear
year 2003,
2003, however,
however, the
the University
Universityadopted
adopted aa significantly
significantly
Beginning
For the
the first
first time,
time, the
the University
Universitydid
didnot
not
differentapproach
approach to
to establishing
establishing its
different
its contribution.
contribution. For
establish its
its contribution
contributionbased
based on
on the
the cost
cost of
or aa specific
specific plan's
plan's
establish
of the
the lowest
lowest priced
priced HMO
HMO or
premium.Rather,
Rather,ititbased
based its
its contribution
contributionon
on budgetary
budgetary considerations.
considerations. A
A chronology
chronology of
of
premium.
majorhealth
healthand
andwelfare
welfareprogram
programchanges
changesprepared
prepared by
bythe
the University
Universitystates
statesfor
forJanuary
January1,1,
major
2003: "Employer
"Employercontributions
contributions
targetedtotobudget
budgetrequirements
requirementsrather
ratherthan
thantotoaaspecific
speci fieplan's
plan's
2003:
targeted
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premium."The
Thechange
changeinvolved
involvedananexercise
exerciseofofdiscretion
discretionthat
thatrendered
renderedititnegotiable
negotiableunder
underthe
the
premium."
rationaleset
setforth
f 01ihininRegents.
Regents.
rationale
Under the
the established
established budget
budget process,
process, the
has significant
significant discretion
discretionto
to
Under
the University
University has
determine its
its contribution
contribution to
to health
health benefits
benefits because
because itit determines
will pay
pay for
forthe
the
determine
determines how
how much
much itit will
benefits as
as compared
compared with
with payments
payments for
for other
other items,
items, such
such as
as salaries.
salaries. And
And the
the University
Universitydoes
does
benefits
not have
have to
to negotiate
negotiate the
with health
health plan
plan vendors.
vendors. While
Whileevery
every
not
the amount
amount of
of its
its contribution
contribution with
example of
ofUniversity
Universitydiscretion
discretionneed
neednot
notbe
beset
setforth
forthhere,
here,aafew
feware
are noteworthy.
noteworthy.
example
The Legislature
Legislature provides
provides a
a particular
amount of
of money
money to
to the
the University
University for
forhealth
health
The
particular amount
benefits, but
butthe
the amount
amountdevoted
devoted to
to employee
employee health
health benefits
benefitsisisnot
notset
setininconcrete.
concrete.Under
Underthe
the
benefits,
Partnership Agreement
Agreement with
withthe
theState,
State, the
the University
Universitymay
mayallocate
allocatethe
the44percent
percentallotment
allotment
Partnership
amongvarious
varioustypes
types of
ofcost
costincreases.
increases. As
AsHershman
Hershman testified,
testified,the
the amount
amount projected
projected for
for health
health
among
benefitincreases
increases is
is based
based on
"One isis staying
staying within
withinthis
thistotal
totalpot
potofof
percentand
and
benefit
on two
two factors:
factors: "One
4 4percent
what the
the priorities
prioritiesare
are for
forsalaries,
salaries,what
whatwe
weestimate
estimate costs
costs for
for other
otherinflation,
inflation,and
andan
anestimate
estimate
what
ofthe
the cost
cost increase
increase for
for health
health benefits,
benefits, yes.
yes. So
So we
we look
lookatatall
allthose
thoseand
andfigure
figureout
outan
anallocation
allocation
of
ofthat
that44 percent
percent and
and that
that would
would be
be included
included in
in the
the plan,
plan, absolutely."
absolutely." Hershman
Hershmanalso
alsosaid
said
of
"sincethe
the partnership
partnership hasn't
hasn't been
been fully
fully funded,
funded, we're
we'rebehind
behindon
onsalaries.
salaries. So
Sowe're
we'rebehind
behindon
on
"since
a lot of things, given what's happened recently. And so we have to make a judgment within
a lot of things, given what's happened recently. And so we have to make a judgment within
the amount of money that we would hope to get how to distribute that."
the amount of money that we would hope to get how to distribute that."
Granted, under
under the
the Partnership
tellsthe
theLegislature
Legislature
Granted,
Partnership Agreement,
Agreement, the
the University
University initially
initially tells
and the
the Governor
Governor how
how much
much itit plans
plans to
to spend
spend for
for health
health benefits.
benefits. However,
However,ininaddition
additiontotothe
the
and
discretion the
the University
Universityhas
has ininpresenting
presenting its
itsrequest
request in
in the
the first
firstplace,
place,after
afterthe
theUniversity
University
discretion
receives its
its money
money from
from the
the Legislature,
Legislature, ititisislegally
legallyfree
freetotoexercise
exercisediscretion
discretionininthe
theway
wayitit
receives
spends the money. While the University ordinarily does not deviate from the original request,
spends the money. While the University ordinarily does not deviate from the original request,
triestotostick
sticktotothe
thespending
spending plan
plan to
to maintain
maintain credibility
credibilitywith
withthe
theGovernor
Governorand
andthe
the
itittries
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Legislature. Hershman
Hershmandescribed
described the
the process
process as
wepresent
present aa plan,
plan, we
we try
try to
to stick
stick
Legislature.
as follows:
follows: "if
"if we
to that
that plan.
plan. IfIfwe
wedeviate
deviatefrom
fromthat
thatplan,
plan,we
we will
willget
getseverely
severelycriticized
criticizedwhen
whenwe
wego
goback
back the
the
to
we'dbebevery
veryhard-pressed
hard-pressedtotodo
dothat."
that."
nextyear.
year. I mean,
I mean,we'd
next
Inaddition,
addition,the
theUniversity
Universityuses
usesaa"total
"totalcompensation"
compensation"approach
approachunder
underwhich
whichitit
In
evaluates the entire employee compensation package, including salary, health benefits, and
evaluates the entire employee compensation package, including salary, health benefits, and
retirement. The
Thepackage
packagemay
mayinclude
includeanything
anythingthat
that
canbebeconsidered
consideredcompensation,
compensation,such
suchasas
retirement.
can
ofdifferent
differentforms
formsofofcompensation
compensationare
are pooled
pooled so
so that
that
vacation. Under
Underthis
thisapproach,
approach, the
the cost
cost of
vacation.
an increase
increase in
in health
health benefits
benefits can
can be
be funded
funded by
by decreasing
decreasing another
another form
form of
ofcompensation,
compensation,such
such
an
as salaries.
salaries. And,
And,as
as French
French testified,
testified,the
theUniversity
Universitysets
setsits
itsactual
actualcontribution
contributiontoward
toward
as
employee health
health benefits
benefits without
negotiation with
with the
the health
health benefit
benefit providers.
providers. Hershman
Hershman
employee
without negotiation
similarlytestified
testifiedthat
thatalthough
althoughthe
theUniversity
University
presentsa aspending
spendingplan
plantotothe
theLegislature,
Legislature,it it
similarly
presents
legallyhas
has options
optionssuch
such as
as giving
givingdifferent
differentsalary
salaryincreases
increases to
to different
differentemployee
employeegroups
groupsoror
legally
treating employees
employees differently
differentlywith
withrespect
respecttotobenefits
benefitsbased
basedon
onthe
theamount
amountofofmoney
moneythey
they
treating
earn. Salaries,
Salaries, health
health benefits
benefits and
and retirement
retirement benefits
benefits clearly
clearlyare
are matters
matters within
withinthe
thescope
scope of
of
earn.
representation. ItItfollows
followsthat
thatthe
thediscretion
discretiontotoallocate
allocateresources
resources within
withinan
anoverall
overall
representation.
compensation package that includes such benefits is similarly negotiable and is further
compensation package that includes such benefits is similarly negotiable and is further
of the
the University's
University'sdiscretion
discretionininareas
areaswithin
withinthe
thescope
scopeofofrepresentation.
representation.
evidence of
evidence
ofthe
the University's
University'sdiscretion
discretionisisfound
foundininitsitsconduct
conductduring
duringfiscal
fiscalyear
year20022002Evidence of
Evidence
2003. The
TheUniversity's
University'soriginal
originalbudget
budgetrequest
requestindicated
indicatedthat
thatit itplanned
plannedtotoallocate
allocatepart
partofofthe
the
2003.
percent Partnership
Partnership Agreement
Agreement funding
fundingtotoaa10
10percent
percentincrease
increase ininits
itshealth
healthbenefit
benefit
44 percent
underthe
the
contribution. When
Whenthe
theState
Stateprovided
providedthe
the University
Universitywith
withonly
only1.5
1.5percent
percentfunding
fundingunder
contribution.
Partnership Agreement,
Agreement, rather
rather than
than 44 percent,
percent, the
the University
Universitydecided
decidedtotoreduce
reduceits
itsincrease
increaseinin
Partnership
health benefits
benefits contributions
contributions to
to 6.7
6.7 percent.
percent. As
AsHershman
Hershman testified,
testified, "[that
"[t]hatwas
wasour
ourestimate
estimate
health
and that's
that'sbased
based on
on aa priority
prioritydecision
decisionthat
thatwe
wemade
madethat
thatwe
wehad
hadtotofund
fundmerit
meritincreases
increasesatatleast
least
and
33
33

at the
the minimum
minimumlevel
levelfor
forfaculty
facultyand
anddodoequivalent
equivalentfor
forthe
thestaff,
staff,and
andthat
thatwe
wecut
cutway
wayback
backonon
at
what we
we were
were going
going to
todo
do for
forother
otherinflationary
inflationaryincreases
increasesand
andput
puttogether
togetheraapackage
package and
and try
tryto
to
what
do the
the best
best we
we could
could for
for health
health benefits
benefits at
at that
that time
time and
and that
that was
was 6.7
6. 7 percent."
percent." ItItisisnoteworthy
noteworthy
do
ofdiscretion
discretionthat
thatthe
thedecrease
decrease adopted
adopted by
was not
not in
in
as further
further evidence
evidence of
as
by the
the University
University was
State's reduction.
reduction. The
TheState's
State's1.5
1.5percent
percentfunding
fundingrepresented
representedalmost
almostaatwotwoproportionto
tothe
the State's
proportion
thirds cut
cutfrom
fromthe
thefull
full44percent
percentfunding,
funding,but
butthe
theUniversity
Universityresponded
respondedby
byplanning
planningtotocut
cutits
its
thirds
increase in
in health
health benefits
benefits contributions
contributions by
by only
only one-third.
one-third.
increase
When the
the University
Universitydecided
decidedthat
thataa6.7
6. 7percent
percent increase
increase in
in its
its health
health benefits
benefits would
wouldnot
not
When
be enough
enough to
to fund
fundan
anadequate
adequate salary
salary increase
increase for
for faculty
faculty and
and staff,
staff,the
theUniversity
University
be
implemented another
another plan
plan to
to raise
raise additional
additionalrevenue
revenueby
byincreasing
increasingnon-resident
non-residenttuition
tuitionand
and
implemented
using the
the increased
increased revenues
revenues to
While the
the University
University
using
to supplement
supplement health
health benefit
benefit programs.
programs. While
discussed this
this increase
increase with
so primarily
forpolitical
political
discussed
with the
the Governor
Governor and
and the
the Legislature,
Legislature, itit did
did so
primarily for
reasons to maintain credibility in Sacramento, not because it did not have the legal authority to
reasons to maintain credibility in Sacramento, not because it did not have the legal authority to
fact,Hershman
Hershmantestified
testifiedthat
thatthe
theRegents
Regents had
had the
the legal
legal authority
authority to
to
make the
the decision
decision itself.
itself. InInfact,
make
take the
the action.
action. No
Noone
oneininSacramento
Sacramentoobjected
objectedand
and the
the University
Universitywent
wentahead
ahead with
withitsitsplan.
plan.
take
16percent
percentand
and to
toput
put
Thus, in
in 2003,
2003, the
the University
Universitychose
chose to
toincrease
increase its
its non-resident
non-resident tuition
tuitionby
by16
Thus,
ofthat
thatmoney
money toward
toward health
health benefit
benefit contributions.
contributions.
percent of
66percent
of the
the University's
University'sdiscretion
discretionlies
liesininits
itsauthority
authoritytotovary
varyitsitshealth
health
Another example
example of
Another
benefitcontribution
contributionfor
fordifferent
differentemployees
employeesgroups.
groups. As
AsFrench
Frenchtestified,
testified,for
forcalendar
calendaryear
year
benefit
past practice
practice when
when for
forthe
the first
firsttime
timeit itestablished
establishedaa
2003, the
the University
Universitydeparted
departed from
from past
2003,
transitionalallowance,
allowance, under
under which
which the
the University's
University'shealth
healthbenefit
benefitcontribution
contributionwas
washigher
higherfor
for
transitional
employees whose
whose annualized
annualized salaries
salaries are
are less
less than
than $40,000.
$40,000. As
AsHershman
Hershmantestified,
testified,the
the
employees
Universitymade
madeaa decision
decision that
that we
we would
would"deviate
"deviatefrom
fromhistory
historyhere
hereand
anddo
doeven
evenextra
extrafor
for
University
lower-paidpeople
peoplebecause
because of
ofthis
this fear
fear of
ofreduction
reductioninintake-home
take-homepay."
pay."French
Frenchsaid
saidthe
the
lower-paid
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Universityarrived
arrived at
at these
these figures
University
figures after
after an
an"interactive
"interactive process"
process"with
with the
thebudget
budgetoffice.
office. "[I]t
"[Ijt
ofassessing
assessing what
we can
can fund,
fund, what's
what's competitive
competitiveand
andwhat
whatdo
dowe
wewant
wanttoto
was a
a combination
was
combination of
what we
lookatatininterms
termsof
ofthe
the relativity
relativityfrom
fromyear
yeartotoyear,"
year,"French
Frenchsaid.
said.The
Thedecision
decisiontotoset
setthe
the
look
ofcontribution
contributionand
and the
the cut-off
cut-offpoint
pointwas
wassomewhat
somewhatsubjective
subjectiveand
and discretionary,
discretionary, and
and
amount of
amount
University'sdiscretion.
discretion.
based on
on "equity
"equityconsiderations,"
considerations,"French
French said,
said, underscoring
underscoring the
the University's
based
notasasgreat
greatas
as
Althoughthe
thechanges
changes ininhealth
healthbenefits
benefitsfor
forcalendar
calendaryear
year2002
2002were
werenot
Although
those for
for 2003,
2003, they
they were
were nevertheless
formula or
or criteria
criteria
those
neverthelesssignificant,
significant, conformed
conformed to
to no
no fixed
fixed formula
and involved
involved the
the exercise
exercise of
by the
the University.
Theallocation
allocationofofcost
costincreases
increases
and
of discretion
discretion by
University. The
between copayments
copayments and
and premiums
premiums in
inthe
the 2002
2002changes
changes to
to health
health benefits
benefitswas
wasnot
notinin
between
As French
French testified,
testified, inindealing
dealingwith
withincreased
increased
conformance with
the dynamic
dynamic status
status quo.
conformance
with the
quo. As
health care
care costs
costs the
Universityhas
has the
the discretion
discretiontotoraise
raisepremiums,
premiums,increase
increasecopayments
copaymentsoror
health
the University
modifythe
theplan
plandesign.
design. InInfact,
fact,during
duringthe
thedealing
dealingwith
with
vendors
2002
changesthe
the
modify
vendors
forfor
thethe
2002
changes
Universityagreed
agreed to
to increased
increased copayments
copayments in
return for
for smaller
smaller premium
premiumincreases.
increases. During
During
University
in return
that year,
year, the
the health
health plans
idea
that
plans proposed
proposedaadouble
doubledigit
digit increase
increaseininpremiums.
premiums. The
The University's
University's idea
ofcopayment
copaymentincreases
increases in
in order
ordertotodecrease
decrease premiums
premiums inin2002
2002was
wasaccepted
accepted by
bythe
theplans.
plans.
of
Whilethere
therehad
hadbeen
been increases
increases in
in copayments
copayments ininthe
thepast,
past,the
theevidence
evidencedoes
does not
notsupport
supportthe
the
While
conclusion that
that they
they were
were implemented
implemented in
in accord
accord with
withan
an established
established methodology
methodology that
that
conclusion
restricted the
the University's
University's discretion.
discretion. Thus,
Thus,even
evenfor
forcalendar
calendaryear
year 2002,
2002, when
when the
the University
University
restricted
had not
not abandoned
abandoned its
its benchmark
benchmark approach,
had discretion
in making
making decisions
decisions that
that
had
approach, itit had
discretion in
determine employee
employee copayments.
copayments.
determine
Granted, negotiations
negotiations with
withhealth
healthplan
planvendors
vendorsisiscomplex
complexand
andmust
mustbe
beaccomplished
accomplished
Granted,
withinaafixed
fixedtime
timeframe
frameinintandem
tandemwith
withState
Statebudget
budgetnegotiations.
negotiations. However,
However,the
therecord
record
within
supports the
the conclusion
conclusion that
that the
the procedure
procedure does
does not
not preclude
preclude meaningful
meaningful bargaining
bargainingover
over
supports
health benefits.
benefits. French
Frenchtestified
testifiedthat,
that,while
whileit itmay
maynot
notbebepossible
possibletotochange
changethe
theopen
open
health
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enrollmentas
as late
late as
as October
October or
November, with
with enough
enough lead
lead time
time ititwould
wouldbe
beimpossible
impossibletoto
enrollment
or November,
negotiate about
about changes
changes in
With respect
respect to
to the
the timing
timing of
ofRhine's
Rhine's
negotiate
in the
the health
health benefits
benefits plan.
plan. With
February2003
2003request
request to
to negotiate
negotiate about
about health
healthbenefits
benefitsfor
for2002,
2002,French
Frenchtestified
testifiedthat
thatsuch
suchanan
February
early request
request gives
gives the
the parties
parties "the
option,"but
but"[ijt
"[i]t
really
dependsononwhat
what
partiesagree
agreetoto
early
"the option,"
really
depends
thethe
parties
whether or
or not
not itit can
can be
be implemented
implemented for
for 2004."
2004."
and how
how soon
soon they
they agree
agree to
it, as
as to
to whether
and
to it,
UC-AFTdoes
doesnot
notargue
arguethat
thatthe
theopen
openenrollment
enrollmentperiod
periodshould
shouldhave
havebeen
beenstopped.
stopped.
UC-AFT
out in
inits
itsbrief
briefseveral
severalexamples
examplesofofissues
issuesthat
thatcould
couldhave
havebeen
been
However, the
the union
unionhas
has set
set out
However,
priorto
tothe
the open
open enrollment
enrollment period.
period. While
Whileallall
theseneed
neednot
notbebeset
setforth
forthhere,
here,aa
negotiated prior
negotiated
ofof
these
few are
are noteworthy.
noteworthy. Because
Because the
the University
Universitymay
mayset
set its
its contribution
contributionrate
ratewithout
withoutnegotiating
negotiating
few
withhealth
healthplan
planvendors,
vendors, establishment
establishment of
ofthe
the contribution
contributionamount
amountisisoutside
outsidethe
thelengthy
lengthyand
and
with
University'sdiscretion
discretionand
andisis
complexprocess
process involving
involvingthe
the vendors
vendors and
and thus
thus falls
within the
the University's
complex
falls within
subject to
to negotiations.
negotiations. Further,
Further, ititisispossible
possiblefor
forthe
theUniversity
Universitytotomake
makebenefit
benefitchanges
changesthat
that
subject
Forexample,
example,as
as UC-AFT
UC-AFTpoints
points
apply only
onlyto
to lecturers,
lecturers, as
as the
the UPTE
UPTE negotiations
negotiations indicate.
indicate. For
apply
out in
in its
its brief,
brief,the
theunion
unionmay
mayhave
havewanted
wantedtototrade
tradea adecrease
decreaseininsalaries
salariesininexchange
exchangefor
for
out
alsopossible
possibletotonegotiate
negotiateabout
aboutvarious
variousaspects
aspects of
of
increased health
health benefit
benefit contributions.
contributions. ItItisisalso
increased
the transitional
transitional allowance
allowance concept.
concept. For
Forinstance,
instance, Elkins
Elkinstestified
testifiedthat
thatmany
manypart-time
part-timelecturers
lecturers
the
earn less
less that
that $40,000
$40,000 per
per year,
year, but
but because
because their
annualized salary
salary would
wouldbe
bemore
morethan
than
earn
their annualized
not eligible
eligiblefor
forthe
thetransitional
transitionalallowance.
allowance.
$40,000 per
per year
year ititappears
appears that
that they
they are
are not
$40,000
Accordingly,I Ifind
findthat
thatthere
thereare
areseveral
severalareas
areas that
that lend
lend themselves
themselves to
to resolution
resolution within
within
Accordingly,
the collective
collectivebargaining
bargainingprocess.
process. The
TheBoard
Boardhas
hasheld
heldthat
thatininorder
ordertotoestablish
establisha abusiness
business
the
necessity defense
defense to
unilateral action
action an
an employer
employer must
must show
show aa crises
crises offering
necessity
to an
an allegation
allegation of
of unilateral
offering
"no real
real alternative
alternative and
and no
meaningful negotiations."
negotiations." (Compton
(Compton Community
Community
"no
no opportunity
opportunity for
for meaningful
College
(1989) PERB
PERB Decision
Decision No.
No. 720,
720, p.
p. 23
23 (Compton).)
(Compton).) The
TheUniversity
Universityhas
hasnot
not
College District
District (1989)
metits
itsburden
burdenhere.
here.
met
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The University
Universityargues
argues that
thatits
itsactions
actionsinin2002
2002and
and2003
2003were
wereconsistent
consistentwith
withpast
past
The
ofUPTE,
UPTE,aacase
case the
the University
Universitycontends
contends
practice and
and thus
thus were
were permitted
permitted under
under the
the reasoning
reasoning of
practice
is controlling
controlling here.
here. InInUPTE,
UPTE,during
duringnegotiations
negotiations for
foran
an initial
initialcollective
collectivebargaining
bargaining
is
ofupcoming
upcomingchanges
changes in
inhealth
health benefits.
benefits. The
The
agreement, the
notified the
the union
unionof
agreement,
the University
University notified
union demanded
demanded to
The University
Universitydeclined
declinedtotonegotiate
negotiateon
onthe
theground
groundthat
thatthe
the
union
to bargain.
bargain. The
changes were
The union
union filed
filedan
anunfair
unfairpractice
practicecharge,
charge,the
the
changes
were consistent
consistentwith
with past
past practice.
practice. The
regional attorney
attorney dismissed
dismissed the
the charge
charge and
and the
the Board
Board upheld
upheld the
the regional
regionalattorney
attorneyon
onappeal.
appeal.
regional
The Board
Board held
held that
that the
the alleged
alleged unlawful
unlawful changes
changes were
were consistent
consistent with
with aa longstanding
longstanding practice
practice
The
ofreevaluating
reevaluatinghealth
healthcare
carecosts
costs and
and benefits
benefitson
onaayearly
yearlybasis.
basis.
of
The University
Universitycontends
contends UPTE
UPTEcannot
cannotbe
bedistinguished
distinguishedfrom
fromthe
theinstant
instantcase,
case,
The
emphasizing that
that this
this dispute
dispute and
and the
the UPTE
UPTEcase
case have
have many
many factors
factors in
incommon.
common.Both
Bothcases
cases
emphasizing
involvethe
thesame
same health
health benefit
benefit system,
system, with
with the
the same
same overriding
overriding goals
goals of
ofchoice,
choice, quality,
quality,
involve
planrenewal
renewaland
andopen
open
access and
and affordability.
Bothcases
casesconcern
concernthe
theidentical
identicalprocess
processfor
forplan
access
affordability. Both
enrollment. InIn1995,
1995,just
justas
asinin2001
200 Iand
and2002,
2002,the
the University
Universitysent
sentrequests
requests for
forrenewal
renewal to
to the
the
enrollment.
plans, received
received their
their renewal
renewal proposals
proposals and
and engaged
engaged in
in complex
complex negotiations
negotiationstotoachieve
achievethe
the
plans,
best array
array of
plans available.
Followingcompletion
completionofofthe
therenewal
renewalnegotiations,
negotiations,the
the University
University
best
of plans
available. Following
Novembertotoallow
allowemployees
employeesananopportunity
opportunity
changetheir
theircoverage
coverage
heldopen
open enrollment
enrollmentininNovember
held
toto
change
and cost
cost options.
options. Moreover,
Moreover,both
bothcases
cases involve
involvechanges
changes ininbenefits
benefitsoffered
offeredthrough
throughvarious
various
and
plans, as
as well
as changes
and the
the employees'
employees' contribution
contributiontotothe
theplans.
plans.
plans,
well as
changes in
in the
the University's
University's and
The University
Universitywould
wouldreject
rejectthe
theUC-AFT
UC-AFTclaim
claimthat
thatthe
theBoard
BoardininUPTE
UPTEconsidered
considered
The
only aa formulaic
formulaicchange
change to
to the
the benchmark
benchmark methodology,
methodology, noting
noting that
that the
the underlying
underlyingunfair
unfair
only
practice charge alleges a unilateral change in "benefit plan modifications," "benefit changes"
practice charge alleges a unilateral change in "benefit plan modifications," "benefit changes"
and costs,
costs, as
as aa change
The University
Universitythus
thuswould
wouldconstrue
construeUPTE
UPTE
and
as well
well as
changeinin the
themethodology.
methodology. The
as upholding
upholding its
itsbroad
broad right
righttotomake
makethe
thechanges
changesatatissue
issuehere.
here.
as
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The University argues further that PERB, in UPTE, recognized its longstanding
The
University argues further that PERB, in UPTE, recognized its longstanding
practice of annually changing health benefits and costs and determined that those changes
practice of annually changing health benefits and costs and determined that those changes
constituted the status quo. In short, the University concludes, the UPTE decision encompassed
constituted the status quo. In short, the University concludes, the UPTE decision encompassed
theregular
regularand
andconsistent
consistentpattern
patternofofchanges
changesboth
bothininbenefits
benefitsand
andcosts
costsimplemented
implementedeach
eachyear
year
the
forall
allparticipants
participantsininthe
thehealth
healthbenefits
benefitssystem.
system.
for
In response, UC-AFT argues that not only is UPTE not controlling in this matter, the
In response, UC-AFT argues that not only is UPTE not controlling in this matter, the
University presented arguments in that case that undercut its position here. In that case, UCUniversity presented arguments in that case that undercut its position here. In that case, UCAFTasserts,
asserts, the
the University
Universityrelied
reliedon
onits
its"established
"establishedformula"
formula"totoconvince
convincethe
theBoard
Boardthat
that
AFT
dynamic status
status quo
quo principles
principles permitted
permitted itit to
to continue
continue following
followingthe
theformula
formulaininmaking
making
dynamic
changes, even after UPTE was certified as the exclusive representative. UC-AFT contends that
changes, even after UPTE was certified as the exclusive representative. UC-AFT contends that
theregional
regionalattorney
attorneyand
andthe
the Board
Boardrelied
reliedon
onthe
theUniversity's
University'srepresentations
representationsinindismissing
dismissingthe
the
the
unfair practice charge. Thus, UC-AFT concludes, according to both the University's
unfair practice charge. Thus, UC-AFT concludes, according to both the University's
arguments in UPTE and PERB' s decision, the dynamic status quo principle prevented the
arguments in UPTE and PERB's decision, the dynamic status quo principle prevented the
University from unilaterally changing health benefits as alleged in the amended complaint in
University from unilaterally changing health benefits as alleged in the amended complaint in
thiscase.
case.
this
Forthe
thefollowing
following
reasons,I find
I find
that
University
has
advancedananoverly
overlybroad
broad
For
reasons,
that
thethe
University
has
advanced
UPTE.While
While
there
aresome
somesimilarities
similaritiesbetween
betweenthis
thiscase
caseand
and UPTE,
UPTE,I I
interpretationofofUPTE.
interpretation
there
are
co~clude that UC-AFT's argument is more persuasive and thus UPTE may be distinguished
conclude that UC-AFT's argument is more persuasive and thus UPTE may be distinguished
fromthe
theinstant
instantcase.
case.
from

It is important to note initially that the decision in UPTE was based on a dismissal of
It is important to note initially that the decision in UPTE was based on a dismissal of
the unfair practice charge by the regional attorney. There was no hearing and thus no
the unfair practice charge by the regional attorney. There was no hearing and thus no
evidentiary record that is comparable to the record in this matter. UPTE's claim rested on
evidentiary record that is comparable to the record in this matter. UPTE's claim rested on
bare-boned allegations in the underlying unfair practice charge. The regional attorney gave
bare-boned allegations in the underlying unfair practice charge. The regional attorney gave
UPTE the opportunity to amend the charge, but UPTE did not do so. The regional attorney
UPTE the opportunity to amend the charge, but UPTE did not do so. The regional attorney
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and the Board concluded that UPTE failed to state even a prima facie case. Moreover, as
and
the Board concluded that UPTE failed to state even a prima facie case. Moreover, as
discussed below, the centerpiece of UPTE is that the University had not changed its
discussed below, the centerpiece of UPTE is that the University had not changed its
methodology of setting its contribution at or near the lowest-cost HMO. The present dispute is
methodology of setting its contribution at or near the lowest-cost HMO. The present dispute is
set in a wholly different context and thus presents different legal and factual questions that
set in a wholly different context and thus presents different legal and factual questions that
were not present in UPTE and thu.s were not considered by the Board.
were not present in UPTE and thus were not considered by the Board.
The decision of the Board and the warning letters of the regional attorney, read
The decision of the Board and the warning letters of the regional attorney, read
together, suggest that the Board addressed a narrow issue in UPTE. The regional attorney's
together, suggest that the Board addressed a narrow issue in UPTE. The regional attorney's
warning letter of May 14, 1996, indicates that the informational packet provided by the
warning letter of May 14, 1996, indicates that the informational packet provided by the
University to UPTE outlines the policy on contributions to health care premiums. The letter
University to UPTE outlines the policy on contributions to health care premiums. The letter
describes the University's explanation of its contribution as follows:
describes the University's explanation of its contribution as follows:
The maximum UC contributions are set close to the price of the
The maximum UC contributions are set close to the price of the
lowest cost HMO plan, which varies from year to year. Your
lowest cost HMO plan, which varies from year to year. Your
monthly cost is based on the difference between the cost of your
monthly cost is based on the difference between the cost of your
plan and UCs maximum contributions. Your medical plan cost
plan and UCs maximum contributions. Your medical plan cost
will go up, down, or remain the same as a result of these two
will go up, down, or remain the same as a result of these two
changing factors .... Generally, UC contributions are set so that
changing factors. . . . Generally, UC contributions are set so that
there is at least one HMO plan at each major UC location with no
there is at least one HMO plan at each major UC location with no
cost to employees. If you want one of the more expensive plans
cost to employees. If you want one of the more expensive plans
you will need to pay the difference in premium. The amount UC
you will need to pay the difference in premium. The amount UC
contributes is also subject to state appropriate, which may change
contributes is also subject to state appropriate, which may change
or be discontinued in future years.
or be discontinued in future years.
Later in the dismissal letter, the regional attorney noted that "the University clearly states that
Later in the dismissal letter, the regional attorney noted that "the University clearly states that
its contribution will be near or equal to, the premiums of the lowest-costing HMO. No
its contribution will be near or equal to, the premiums of the lowest-costing HMO. No
evidence has been provided by UPTE to demonstrate that this is a new policy or the revision of
evidence has been provided by UPTE to demonstrate that this is a new policy or the revision of
a prior policy. Nor has evidence been provided that the University is failing to adhere to its
a prior policy. Nor has evidence been provided that the University is failing to adhere to its
stated policy. Without such evidence, UPTE cannot establish that the University has changed a
stated policy. Without such evidence, UPTE cannot establish that the University has changed a
policy within the scope of representation." (Regional attorney warning letter of May 14,
policy within the scope of representation." (Regional attorney warning letter of May 14,
1996.)
1996.)
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Clearly,the
thewarning
warningletter
letteraddressed
addressedaanarrow
narrowaspect
aspect of
ofthe
the alleged
alleged unilateral
unilateralchange
change in
in
Clearly,
whetherthere
therehad
hadbeen
beenaa change
change in
in the
the methodology
methodologyofofsetting
setting
health benefits;
benefits;that
thatis,
is,whether
health
contributionsequal
equaltotoorornear
nearthe
the cost
cost of
ofthe
the lowest-cost
lowest-costplan.
plan. It Itisisthis
thisletter
letterthat
thatthe
theBoard
Board
contributions
affirmed,for
forUPTE
UPTEdeclined
declinedtoto
presentadditional
additionalevidence
evidence
whenrequested
requestedtotododoso.
so.
affirmed,
present
when
The regional
regional attorney,
attorney, in
inthe
the dismissal
dismissal letter
letterthat
thatfollowed,
followed,reiterated
reiteratedthe
theabove-quoted
above-quoted
The
language from
fromthe
thewarning
warningletter,
letter,concluding
concludingthat
that"any
"anychanges
changesmade
made ininthe
the health
healthbenefits
benefits
language
provided to
to University
Universityemployees
employeesand
and any
any modifications
modificationsinincosts,
costs,are
are consistent
consistent with
withthe
the
provided
University'spast
pastpractice
practiceofofreevaluating
healthcare
carecosts
costsand
andbenefits
benefitson
onaayearly
yearlybasis."
basis."
University's
reevaluating health
(Regional attorney
attorney letter
letter of
ofMay
May28,
28, 1996,
1996, p.
p. 2.)
2.)
(Regional
The Board
Board adopted
adopted the
the conclusions
conclusionsreached
reached by
by the
the regional
regional attorney
attorneyas
as the
the decision
decisionofof
The
the Board
Board itself.
itself.
the
Whilethe
theUniversity
University
mustcontinue
continuetotonegotiate
negotiatewith
withUPTE
UPTE
....
. While
must
over
the
mandatory
subject
of
health
benefits,
it
may
act
in
over the mandatory subject of health benefits, it may act in
with its
itspast
past practice
practice of
ofadjusting
adjusting health
health benefits
benefits until
until
accordance with
accordance
have
completed
negotiations
for
their
first
contract
or
the
parties
the parties have completed negotiations for their first contract or
they
have
completed
impasse
procedures.
UPTE
has
failed
to
they have completed impasse procedures. UPTE has failed to
whichdemonstrate
demonstrate that
that the
the University's
University'sactions
actionsinin
allege facts
facts which
allege
health
care
benefits
and
the
University's
contribution
adjusting
adjusting health care benefits and the University's contribution
contrary to
to the
the established
established past
Accordingly,
rate were
were contrary
rate
past practice.
practice. Accordingly,
argument
is
without
merit.
[UPTE,
al
pp.
5-6.]
this
this argument is without merit. [UPTE, at pp. 5-6.]
While the underlying unfair practice charge in UPTE may have included various
While
the underlying unfair practice charge in UPTE may have included various
allegationsthat
thatthe
the University
Universitymade
made"benefit
"benefitchanges"
changes"ororchanges
changesinin"health
"healthcare
carebenefits,"
benefits,''the
the
allegations
of aa general
general nature
nature with
no supporting
supporting evidence.
evidence. The
The only
onlyspecific
specificallegation
allegation
allegations were
were of
allegations
with no
addressed in
the regional
attorney's letters,
letters, which
whichwere
wereaffirmed
affirmedby
bythe
theBoard,
Board,concerned
concernedthe
the
addressed
in the
regional attorney's
methodology under
under which
which the
the University
Universityset
setits
itscontribution
contributionrate.
rate. The
Theregional
regionalattorney
attorney
methodology
dismissed that
that charge
charge because
The regional
regional
dismissed
becausethe
themethodology
methodology was
was not
not changed
changedin
in 1996.
1996. The
attorney and
and the
the Board
Board found
found the
the allegation
allegationdid
didnot
notstate
stateaa prima
primafacie
facie case,
case, noting
noting that
that UPTE
UPTE
attorney
was invited
invited but
but failed
failedtotoamend
amend the
the charge
charge to
to include
include sufficient
sufficientfacts
facts to
to support
support its
its claim.
claim.
was
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Simply put,
put, UPTE
UPTEfailed
failedtotostate
stateaaprima
primafacie
faciecase,
case, and
and IIdecline
declinetotoread
read UPTE
UPTEas
as broadly
broadlyas
as
Simply
the University
Universityconstrues
construesthe
the decision.
decision.
the
The instant
instant case
different inincritical
criticalrespects.
respects. As
Asdiscussed
discussedelsewhere
elsewhere inin
The
case isis significantly
significantly different
this proposed
proposed decision,
decision, the
the University
changed its
its methodology
methodology in
in 2003.
2003. UC-AFT
UC-AFThas
has
this
University changed
presented evidence
discretion in
in making
makingspecific
specificchanges
changes inin
presented
evidenceestablishing
establishingthe
theUniversity's
University's discretion
benefits in
in 2002
2002 and
and 2003,
2003, along
along with
withlegal
legalargument
argumentininsupport
supportofofitsitsclaim
claimthat
thatthe
thechanges
changes
benefits
ofthese
these issues
issues were
For
fall
outside the
the dynamic
dynamic status
status quo.
None of
fall outside
quo. None
were before
before the
theBoard
Board in
in UPTE.
UPTE. For
these reasons,
conclude that
is controlling
controllinghere.
here.
these
reasons,itit would
would be
be inappropriate
inappropriate to
to conclude
that UPTE
UPTE is
Inaddition,
addition,ititisisworth
worthnoting
notingthat
thatUniversity's
University's
argumentspresented
presentedtotothe
theBoard
Boardininits
its
In
arguments
opposition
to the
the appeal
appeal of
ofthe
the dismissal
dismissal ininUPTE
UPTEundercut
undercutits
itsposition
positionhere
hereand
andtend
tendtoto
opposition to
of UPTE
UPTE set
set forth
forth above.
above. Specifically,
Specifically,ininarguments
argumentssubmitted
submittedto
to
support the
the interpretation
interpretation of
support
PERB the
the University
University argued
argued that
that its
its
PERB
....
maximum monthly
monthlycontribution
contributionisisbased
basedupon
uponthe
the lowest
lowest
. . . maximum
HMO
available
to
members
at
all
major
University
locations,
cost
cost HMO available to members at all major University locations,
which may
may vary
vary from
from year
year to
A member's
member's monthly
monthly cost
cost for
for
which
to year.
year. A
his
or
her
health
plan
depends
upon
the
difference
between
the
his or her health plan depends upon the difference between the
cost of
ofthe
the member's
member's chosen
chosen plan
maximum
cost
plan and
and the
the University's
University's maximum
contribution.
Thus,
each
year,
a
member's
monthly
health
plan
contribution. Thus, each year, a member's monthly health plan
cost
may
increase,
decrease,
or
remain
the
same,
depending
upon
cost may increase, decrease, or remain the same, depending upon
the employee's
employee's choice
choice of
ofcoverage
coverage and
and the
the price
price of
ofthe
the lowest
lowest
the
cost
HMO
available
at
all
major
University
locations.
cost HMO available at all major University locations.

establishedpractice,
practice,which
whichbegan
beganinin
Under
Under the
the University's
University's established
1993, maximum
contributions are
are set
set so
so that
that one
known as
as
1993,
maximum contributions
one HMO,
HMO, known
the
"benchmark
plan,"
is
available
to
members
at
no
cost.
...
The
the "benchmark plan," is available to members at no cost. . . . The
establishedpast
past practice
practice of
ofsetting
settingthe
the
University followed
followeditsitsestablished
University
benchmark
contribution by
by
benchmark plan
plan and
and the
theUniversity's
University's maximum
maximum contribution
the
lowest
cost
HMO
plan
available
at
all
major
University
the lowest cost HMO plan available at all major University
locations. [Italics
[Italics added.]
added.]
locations.
Later in
inits
itssubmission
submissionto
to PERB,
PERB,the
the University
Universityargued:
argued:
Later
maximum monthly
monthly
The
The determination
determination of
of the
the University's
University's maximum
member and
and the
the identity
identity of
ofthe
the benchmark
benchmark plan
plan
contributionper
per member
contribution
has
been
established
since
1993
by
a
clearly
defined,
set
formula
has been established since 1993 by a clearly defined, set formula
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-- the
the price
price of
of the
the lowest
lowest cost
plan available
major
cost HMO
HMO plan
available at
at all
all major
University
locations.
Moreover,
the
price
of
the
benchmark
plan
University locations. Moreover, the price of the benchmark plan
is determined
determined essentially
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bythe
theinsurance
insurancecarrier,
carrier,asasthe
thecarriers
carriers
is
have
the
ultimate
authority
to
set
their
prices
at
a
given
level.
have the ultimate authority to set their prices at a given level.
added.)
(Italicsadded.)
(Italics
The University
Universityfurther
furtherasserted
asserted that
that
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under the
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dynamic status
status quo
quo as
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under
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past practice, the University must provide an unspecified
benchmark plan
plan at
at no
no cost
cost to
to employees
employees and
and offer
offer other
other health
health
benchmark
employees. UPTE
UPTEdid
didnot,
not,and
and
planoptions
optionsatatsome
somecost
costtotoemployees.
plan
cannot,
provide
any
evidence
that
the
University
acted
contrary
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[Italicsadded.]
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aa written
. . . [Italics
PERB relied
reliedon
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these arguments
arguments in
in rendering
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decision ininUPTE.
UPTE.
PERB
Therefore, according
accordingtotothe
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own
arguments,the
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establishedpractice
practice
Therefore,
arguments,
included the
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plan and
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Universitywas
wasrequired
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principles,
based
upon the
the benchmark
benchmark methodology
relied on
on in
in UPTE.
UPTE. The
TheUniversity
Universitydid
didnot
notdodososoininthe
the
upon
methodology it
it relied
changes at
at issue
issue here.
here. 6
changes
Based on
on the
the foregoing,
foregoing, II find
findthe
theUniversity
Universityhas
hassubstantial
substantialdiscretion
discretionininthe
thehealth
health
Based
benefits area,
area, and
and thus
thus the
the changes
changes at
at issue
issue here
in accord
accord with
withthe
thedynamic
dynamicstatus
status
benefits
here were
were not
not in
quo. Yet
Yetthe
the University
Universitydid
didnot
notnegotiate
negotiateabout
about the
the changes
changes with
UC-AFT. I Iconclude,
conclude,
quo.
with UC-AFT.
therefore, that
that the
the University
Universityhas
has unilaterally
unilaterallyimplemented
implementedchanges
changesininmatters
matterswithin
withinthe
thescope
scope
therefore,
ofrepresentation
representation in
in violation
violation of
ofits
itsduty
dutytotobargain
bargainunder
underHEERA.
HEERA.(Regents
(Regentsatatp.p.16;
16;Dynatron
Dynatron
of
at p.
p. 1265.)
1265.)
at

evidenceabout
aboutthe
theCUE
CUEnegotiations
negotiationsisisnot
notdispositive
dispositiveofofthe
theissues
issues
AlAlthough
though evidence
presented here,
tends to
argument that
that itithad
hadthe
the right
righttotomake
make
presented
here, itit tends
to undermine
undermine the
the University's
University's argument
changes
in
health
benefits.
Hayden
clearly
felt
it
was
important
to
bring
CUE
"on
board"
changes in health benefits. Hayden clearly felt it was important to bring CUE "on board"
before French
French negotiated
negotiated changes
health plan
plan vendors.
vendors. IfIfshe
she truly
trulybelieved
believedthe
the
before
changes with
with health
University
had
the
right
to
make
changes
in
health
benefits,
there
would
have
been
noreason
reason
University had the right to make changes in health benefits, there would have been no
to
agree
to
the
side
letter
with
such
urgency.
to agree to the side letter with such urgency.
42
42

The Waiver
WaiverIssue
Issue
The
The
University contends
contends UC-AFT
UC-AFThad
hadaareasonable
reasonable expectation
expectation that
that its
its members
members would
would
The University
continue to
toparticipate
participateininitsitsbenefits
benefitssystem
systemand
andchanges
changes would
wouldcontinue
continuetotooccur
occurunless
unlessthe
the
continue
parties negotiated
negotiated something
something different.
different. Consequently,
Consequently,the
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Universityclaims
claimsinineffect
effectthat
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negotiateabout
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healthbenefits
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because of
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expectation.
AFT
Although the
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Universitydoes
doesnot
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expresslycast
cast this
this claim
claimas
asaa waiver
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defense, IIconstrue
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Although
contentions in
in this
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the union
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waived its
its right
righttotobargain
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conduct.
by
Specifically,the
theUniversity
Universityasserts
assertsthat
thatUC-AFT
UC-AFTnever
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aboutthe
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changes
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health benefits
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proposal to
to
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health benefits.
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eliminate
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afterthe
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changes, UC-AFT
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shortly
quo under
under the
the agreement.
agreement. Even
Evenafter
afterthe
theUC-AFT
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status quo
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bargain in
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Universitycontinues,
continues,the
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presentedno
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proposals
bargain
regarding specific
specific health
health benefits.
benefits. Likewise,
Likewise, after
afterthe
the UC-AFT
UC-AFTreceived
received information
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regarding
French in
in June
June 2002,
2002, the
the union
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presented no
benefits. On
On
French
no proposal
proposal regarding
regarding specific
specific health
health benefits.
the contrary,
contrary, UC-AFT
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pursuedonly
onlyits
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members (part-time
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in
Accordingtotothe
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effective in
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negotiate at
at that
that stage
stage of
process would
have been
due to
to the
the timing
timing of
of
negotiate
of the
the health
health benefit
benefit process
would have
been futile
futile due
the announcement.
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respect to
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that
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provided,UC-AFT
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changes at
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to impasse
impasse and
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In addition,
addition,UC-AFT
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l were
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not
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event, the
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not
contest
failure to
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the right
right to
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or lack
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negotiate
for all
all time.
time. Nor
finding that
that the
the union
union has
has waived
right to
to bargain,
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for aa bargaining
bargaining
finding
waived its
its right
is not
not aa waiver
waiver of
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the right
rightto
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onagreement
agreementtotoaa
proposal is
proposal
UC-AFTargues
arguesthat
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hadno
noduty
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proposals. Because
Because
complete contract.
contract. Lastly,
Lastly,UC-AFT
complete
the University
Universitywanted
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status quo,
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and
the
negotiate to
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impasse before
before implementation.
implementation.
negotiate
PERB has
has long
long held
held that
that waiver
waiver of
ofthe
the right
right to
to bargain
bargain must
must be
be "clear
"clear and
and
PERB
unmistakable." (Amador
(AmadorValley
ValleyJoint
JointUnion
UnionHigh
HighSchool
SchoolDistrict
District(1978)
(1978)PERB
PERB Decision
Decision
unmistakable."
Beach Community
College District
District(2003)
(2003) PERB
PERB Decision
DecisionNo.
No. 1568,
1568,
No. 74,
74, pp.
pp. 8-9;
8-9; Long
Long Beach
No.
Community College
p. 14.)
14.) ToToestablish
establishwaiver,
waiver,a aparty
partymust
mustshow
showthat
thatthe
the matter
matter was
was "fully
"fullydiscussed"
discussed"and
and
p.
"consciously
explored" and
and that
that the
the union
union "consciously
"consciously yielded"
yielded"its
itsinterest
interestininthe
thematter.
matter.
"consciously explored"
(Los
Angeles Community
College District
District (1982)
(1982) PERB
PERB Decision
Decision No.
No. 252,
252, p.
p. 15
15 (Los
(Los Angeles
Angeles
(Los Angeles
Community College
CCD).) Moreover,
Moreover,"any
"anydoubts
doubtsmust
mustbeberesolved
resolvedagainst
againstthe
theparty
partyasserting
assertingwaiver,"
waiver,"and
andthe
the
CCD).)
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'"clearand
andunmistakable'
unmistakable'standard
standardrequires
requiresthat
thatthe
the evidence
evidence of
ofwaiver
waiverbe
beconclusive."
conclusive."
"clear
(Compton
Community College
College District
District(1989)
(1989) PERB
PERB Decision
Decision No.
No. 720,
720, p.
p. 18.)
18.) In
Inthe
the final
final
Compton Community
ofproving
provingititasasan
anaffirmative
affirmativedefense,
defense,
analysis, the
the party
party asserting
asserting waiver
waiverbears
bears the
the burden
burden of
analysis,
and any
any doubts
doubts must
School District
District(1986)
(1986)
and
must be
be resolved
resolved against
againstthat
thatparty.
party. (Placentia
(Placentia Unified
Unified School
PERB Decision
Decision No.
No. 595,
595, p.
p. 7.)
7.)
PERB
On October
October 25,
25, 2001,
2001, the
the University
Universityannounced
announced the
the 2002
2002 health
health benefit
benefitchanges
changes in
in the
the
On
midst of
ofnegotiations
negotiations without
withoutaffording
affordingUC-AFT
UC-AFTnotice
noticeofof
thespecific
specificchanges
changesand
andan
an
midst
the
HRBenefits
BenefitsReview
Reviewnewsletters
newslettersdistributed
distributedduring
duringthe
thesummer
summer
opportunity
to bargain.
bargain. The
TheHR
opportunity to
and fall
fall of
of2001
2001 did
did not
not provide
provide valid
valid legal
legal notice
notice to
to UC-AFT.
UC-AFT. InInaddition
additiontotothe
thefact
factthat
that
and
Elkins had
had no
no recollection
recollectionofofseeing
seeingthe
the relevant
relevantportions
portionsofofthe
theletters,
letters,such
suchcommunications
communications
Elkins
do not
provide the
the kind
kind of
ofnotice
noticethat
thatisisnecessary
necessary to
to inform
inform the
the union
unionofofproposed
proposedchanges
changes in
in
do
not provide
negotiable subjects.
subjects. Actual
Actualororconstructive
constructivenotice
noticemust
mustbe
be communicated
communicated to
to aa union
union official
official
negotiable
onbehalf
behalfofofthe
theorganization,
organization,and
and ititmust
must be
be "reasonably
"reasonably calculated"
calculated" to
to
withauthority
authoritytotoact
acton
with
draw attention
attention to
to aa specific
specific change
change in
negotiable matter.
(See e.g.,
e.g., Victor
ValleyUnion
UnionHigh
High
draw
in aa negotiable
matter. (See
Victor Valley
School
District(1986)
(1986)PERB
PERBDecision
DecisionNo.
No.565,
565,pp.
pp.5-6
5-6[school
[schoolboard
boardagenda
agendanot
notadequate
adequate
School District
deliveredtotoaaproper
properofficial
officialand
andpresented
presentedininaamanner
mannerthat
thatisisreasonably
reasonably
notice unless
unless ititisis delivered
notice
calculated to
to draw
drawattention
attentiontotoaaproposed
proposed changed].)
changed].) Under
Underthis
thisstandard,
standard,proper
propernotice
noticeplaces
places
calculated
onthe
thepart
partofofthe
theemployer
employertototell
tellthe
theunion
unionofofspecific
specificproposed
proposed
an affirmative
affirmativeobligation
obligationon
an
changes in
in negotiable
negotiable subjects,
subjects, so
so that
that the
the union
union may
may make
make an
an informed
informed decision
decisionabout
about its
its
changes
bargaining strategy.
strategy. The
TheUniversity
Universityhas
hasnot
notsatisfied
satisfieditsitsobligation
obligationhere.
here.
bargaining
University'sannouncement
announcement on
on November
November7,7, 2001,
2001, asking
asking for
for
Elkins responded
responded to
to the
the University's
Elkins
of information
information and
and requesting
requesting to
to negotiate.
negotiate. And
Andininaacounterproposal
counterproposal on
on
five categories
categories of
five
November 30,
30, UC-AFT
UC-AFTagreed
agreed to
to accept
accept the
the University's
University's2002
2002health
healthbenefit
benefitchanges
changes and
and not
not
November
strike until
untilatatleast
leastMarch
March2003
2003ininreturn
returnforforwage
wageincreases
increasesand
andan
anagreement
agreement that
that the
the
strike
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Universitymeet
meetininatatleast
least eight
eightbargaining
bargainingsessions
sessions and
and informal
informal sessions.
sessions. Chester
Chester declined
declined to
to
University
negotiate, claiming
claimingthat
that the
the University's
University'saction
actionwas
wasconsistent
consistentwith
withthe
thedynamic
dynamicstatus
statusquo
quoand
and
negotiate,
announcementwas
waspresented
presentedas
as aa fait
fait
no duty
duty to
tobargain
bargainexisted.
existed.Thus,
Thus,the
theOctober
October25,
25,2001,
2001,announcement
no
accompli which
whichby
bythat
that time
timerendered
rendered meaningful
meaningful negotiations
negotiations impossible.
impossible. (See
(SeeSan
SanFrancisco
Francisco
accompli
Community
College District
District (1979)
(1979) PERB
PERB Decision
DecisionNo.
No.105,
105,p.p.17;
17;Vernon
VernonFire
FireFighters
Fightersv.v.
Community College
Citv of
ofVernon
Vernon(1980)
(1980)(107
(107 Cal.App.3d
Cal.App.3d802,
802,823
[165 Cal.Rptr.
Cal.Rptr. 908].)
908].)
City
823 [165
Chester's testimony
testimony with
withrespect
respect to
to whether
whetherthe
the University
Universitywould
wouldnegotiate
negotiateabout
aboutthe
the
Chester's
waived its
its right
righttoto
health benefit
benefit changes
changes for
health
for 2002
2002 does
does not
not support
supportits
its claim
claim that
that UC-AFT
UC-AFT waived
bargain. As
Asnoted,
noted,ininNovember
November2001,
2001,Chester
Chestermade
made itit clear
clear that
that the
the University
Universitybelieved
believeditithad
had
bargain.
no duty
dutytotonegotiate
negotiateabout
abouthealth
healthbenefit
benefitchanges
changesfor
forcalendar
calendaryear
year2002
2002because
becausethe
thechanges
changes
no
were consistent
consistent with
with the
the dynamic
dynamic status
status quo.
quo. InInhis
histestimony,
testimony,however,
however,Chester
Chestersaid
saidthe
the
were
UC-AFTininresponse
response to
to aa timely
timely demand.
demand. But
ButI Ihave
have
University would
wouldhave
have negotiated
negotiated with
with UC-AFT
University
found that
that the
unlawfully changed
changed health
Accordingly, the
the duty
duty
found
the University
University unlawfully
health benefits
benefits for
for 2002.
2002. Accordingly,
to present
present timely
proposals was
the union,
for itit was
was the
the University
Universitythat
that
to
timely proposals
was on
on the
the University,
University, not
not the
union, for
make the
the changes
changes at
wanted to
to make
wanted
at issue
issuehere.
here. Instead
Instead of
of presenting
presenting proposals,
proposals, the
the University
University
unlawfullyimplemented
implemented changes
changes in
unlawfully
in health
health benefits
benefitsprior
prior to
to impasse.
impasse. (Moreno
(Moreno Valley
Valley Unified
Unified
PERB (1983)
(1983) 142
142 Cal.App.3d
Cal.App.3d 191,
191, 199
199 [191
[191 Cal.Rptr.
Cal.Rptr. 60]
60] (Moreno
(MorenoValley).)
Valley).)
School District
Districtv.v. PERB
School
Nor did
didUC-AFT
UC-AFTwaive
waiveitsitsright
righttotobargain
bargainwith
withregard
regardtotothe
the2003
2003changes
changes in
in health
health
Nor
benefits. The
Themeeting
meetingwith
withFrench
Frenchon
onJune
June 26,
26, 2002,
2002, did
did not
not constitute
constitute aa valid
valid notice
notice of
ofthe
the
benefits.
ofthe
themeeting,
meeting, the
the University's
University's
specific changes
changes that
At the
the time
timeof
specific
that would
would eventually
eventually occur.
occur. At
negotiations with
withhealth
healthplans
plans was
was just
just beginning
beginningand
and French
French was
was not
not certain
certainofofthe
theoutcome.
outcome.
negotiations
that costs
costs were
Butshe
she had
had only
onlyaageneral
general notion
notionororaadirectional
directionalsense
sensethat
that
She knew
She
knew that
were rising.
rising. But
the University
University would
would not
not be
be able
able to
to provide
provide aa free
free HMO
plan, although
although the
the possibility
possibility of
ofsuch
such
the
HMO plan,
plan was
was not
not ruled
ruled out.
This was
was the
the only
meeting UC-AFT
had with
French. Thus,
Thus, itit cannot
cannot
aa plan
out. This
only meeting
UC-AFT had
with French.
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be concluded
on this
this record
record that
that the
French constituted
constituted the
of notice
notice
be
concluded on
the meeting
meeting with
with French
the kind
kind of
required to
to alert
alert UC-AFT
UC-AFTtotothe
thechanges
changes that
that would
would occur.
occur. (San
(San Diego
Diego Community
CommunityCollege
College
required
District(1988)
(1988)PERB
PERBDecision
DecisionNo.
No.662,
662,pp.
pp.17-18,
17-18,affirmed
affirmedSan
SanDiego
Diego Adult
AdultEducators
Educatorsv.v.
District
Public Employment
EmploymentRelations
RelationsBoard
Board(1990)
(1990)223
223Cal.App.3d
Cal.App.3d1124,
1124,1136
1136[273
[273Cal.Rptr.
Cal.Rptr.53]
53]
Public
(inconclusive discussion
discussion at
at meeting
meeting attended
attended by
by union
union president
president not
not effective
effective notice
notice of
of
(inconclusive
change).)
change).)
UC-AFT'sreaction
reactiontotothe
theUniversity's
University'stwo-part
two-partproposal
proposalofof
June26,
26,2002,
2002,
Inaddition,
addition,UC-AFT's
In
June
of the
the right
right to
to bargain.
bargain. The
Thefirst
firstpart
partwas
wasthe
thesame
sameas
as the
the expired
expired
does not
not suggest
suggest aa waiver
does
waiver of
contract and
and provided
provided the
the University
Universitywould
wouldhave
havethe
theright
righttotomake
makechanges
changesto
tohealth
healthbenefits,
benefits,
contract
thechanges
changes were
were the
the same
same as
as changes
changes for
senate faculty.
Thesecond
second part
partcontained
containedaa
ififthe
for senate
faculty. The
proposal that
that stated
stated "This
"Thislanguage
language isissubmitted
submittedas
as the
the language
language that
that UC
UC proposes
proposes ififwe
wereach
reach
proposal
impasse." The
Theterms
termsofofthe
theproposal
proposalwere
wereessentially
essentiallythe
thesame
sameas
as the
the expired
expiredcontract
contractand
and
impasse."
included specific
specificdollar
dollarmaximums
maximums the
the University
University was
was willing
willingtotocontribute
contributetoward
towardbenefit
benefit
included
premiums beginning
beginning in
in 2003.
2003. However,
However,rather
ratherthan
than waiting
waitingfor
forimpasse
impasse and
and implementing
implementing
premiums
ofthe
the proposal,
proposal, the
the University
Universityannounced
announcedaa different
differentset
setofofchanges
changes in
in October
October
either part
part of
either
1, 2003,
2003, without
withoutever
everproposing
proposing the
the changes
changes to
to UC-AFT
UC-AFTinin
2002, to
to become
become effective
effective January
January 1,
2002,
advance. Not
Notonly
onlywere
werethe
the2003
2003changes
changesaafait
faitaccompli
accomplibybythe
thetime
timethey
theywere
were
announced,
advance.
announced,
they were
were implemented
implemented prior
priorto
toimpasse.
impasse. AAunilateral
unilateralchange
changeprior
priortotoimpasse
impasseisisunlawful,
unlawful,
they
even if
contemplated within
within an
an existing
existing offer.
offer. (Moreno
(MorenoValley
Valleyatatp.p.199.)
199.)
even
if itit isis contemplated
Meanwhile,after
afterthe
themeeting
meetingwith
withFrench,
French,the
thenegotiations
negotiationscontinued
continuedand
andthe
theparties
parties
Meanwhile,
discussed aa possible
agreement. Elkins
Elkins reiterated
reiterated that
that UC-AFT
UC-AFTcould
couldnot
notagree
agreetoto
discussed
possible interim
interim agreement.
future changes
changes sight
he credibly
credibly testified
testified that
that Cieszkiewicz
Cieszkiewicz promised
promised to
to provide
provide
future
sight unseen.
unseen. And
And he
more specific
specific information
informationas
as soon
soon as
as possible.
However, the
the University
never complied
complied with
with
more
possible. However,
University never
the promise.
promise. InInaddition,
addition,I Icredit
creditElkins'
Elkins'testimony
testimonythat,
that,atatabout
aboutthe
the time
time of
ofthe
the meeting
meeting with
with
the
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French and
and the
two-partproposal,
proposal, Cieszkiewicz
Cieszkiewicztook
tookthe
theposition
positionthat
thatthe
the
French
the University's
University's two-part
Universitywould
wouldnot
notnegotiate
negotiateabout
aboutthe
thechanges
changes unless
unless UC-AFT
UC-AFTagreed
agreed to
to remove
remove its
its
University
members from
from the
the systemwide
systemwide plan,
plan, aa predictably
predictablyunacceptable
unacceptable proposal.
proposal. 7' Elkins
Elkinswas
wasa a
members
on this
this point
point isis consistent
consistent with
withother
otherrecord
recordevidence,
evidence,
credible witness
witness and
and his
his testimony
testimony on
credible
Cieszkiewicz'sown
owntestimony
testimonyand
and her
her letter
letter to
to Rhine.
Rhine. Cieszkiewicz
Cieszkiewiczindicated
indicatedininher
her
includingCieszkiewicz's
including
February 2003
2003 letter
letter to
to Rhine
Rhine that
that the
the University
University would
wouldnot
notnegotiate
negotiate about
about "annual
"annual plan
plan
February
changes"
calendar year
year and
and UC-AFT
UC-AFTinsistence
insistenceon
onaa "separate
"separate set
set of
of
changes" for
for the
the following
following calendar
arrangements" would
be aa "surprising
prior position.
position. AtAthearing,
hearing,
arrangements"
would be
"surprising departure"
departure" from
from the
the union's
union's prior
she was
was questioned
Asked by
by UC-AFT
UC-AFTcounsel
counsel ififthe
the
she
questioned about
about the
theposition
position set
setout
outininthe
theletter.
letter. Asked
Universitywould
wouldrefuse
refusetotonegotiate
negotiateififthe
theunion
unionproposed
proposedtotokeep
keepits
itsmembers
membersininthe
thepool
pool
University
8
withother
other University
University employees,
employees, Cieszkiewicz
Cieszkiewicz said
with
said "yes."
"yes."

Nor did
didthe
the UC-AFT's
UC-AFT'slack
lackofof
proposalstotochange
changespecific
specifichealth
healthbenefits
benefitsconstitute
constituteaa
Nor
proposals
waiver of
ofthe
the right
righttotonegotiate.
negotiate. ItItisistrue
truethat
thatUC-AFT
UC-AFT
madefew
fewproposals
proposalstotochange
changespecific
specific
waiver
made
health benefits,
benefits, other
other than
However, itit
health
than the
the proposal
proposal to
to include
include coverage
coverageof
ofpart-time
part-time lecturers.
lecturers. However,
is important
importantto
tonote
note that
that the
the proposals
proposals advanced
advanced by
by UC-AFT
UC-AFTevidence
evidencean
anattempt
attemptatatsubstantive
substantive
is
October2001,
2001,Chester
Chesterproposed
proposedextending
extendingthe
thecontract
contractthrough
throughJune
June2002.
2002.
bargaining. InInOctober
bargaining.
would be
be willing
willingtotoextend
extend certain
certain articles.
articles. The
The
Elkins rejected
rejected the
the offer,
offer, but
but said
said UC-AFT
Elkins
UC-AFT would
parties discussed
discussed the
the extension
extension in
in return
return for
foraapass
pass through
through of
ofthe
the salary
salary increase.
increase. InInNovember
November
parties
Universityisisable
abletotooffer
offera awide
widerange
rangeofofchoices
choicesbecause
because of
ofthe
the large
large number
number of
of
TThe
he University
participants in
inthe
the system.
system. Given
Giventhe
therelatively
relativelysmall
smallrole
rolethe
theUC-AFT
UC-AFT
membershipoccupies
occupies
participants
membership
within
the
large
University
health
benefits
system,
it
is
an
understatement
to
say
that
within the large University health benefits system, it is an understatement to say that
bargaining outside
outside the
the system
system would
not be
be beneficial
to the
the union.
union. Thus,
Thus, the
the condition
condition
bargaining
would not
beneficial to
Cieszkiewicz
placed
on
the
agreement
to
negotiate
seems
more
likely
to
prevent
the
Cieszkiewicz placed on the agreement to negotiate seems more likely to prevent the
of good
good faith
faith bargaining
bargaining rather
rather than
than foster
Plainly,ititisisaa
meaningful give
give and
and take
take of
meaningful
foster it.
it. Plainly,
UC-AFT
could
not
possibly
have
accepted.
condition
that
condition that UC-AFT could not possibly have accepted.
8
Although
dispositive
issuespresented
presented here,
here, the
the University's
University's conduct
conduct in
in its
its
Although
notnot
dispositive
of of
thethe
issues
UPTE
negotiations
indicate,
it
is
possible
negotiations
with
other
unions
is
noteworthy.
As
the
negotiations with other unions is noteworthy. As the UPTE negotiations indicate, it is possible
to negotiate
negotiate about
about health
health benefits
benefits without
withoutremoving
removingthe
theunion
unionfrom
fromthe
thesystemwide
systemwideprogram.
program.
to
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2001, Elkins
Elkinsrequested
requested information
informationand
andasked
asked to
tonegotiate,
negotiate, but
butChester
Chesterrefused
refused under
under the
the
2001,
dynamic status
status quo
quo defense.
defense. InInlate
lateNovember
November2001,
2001,Chester
Chesterproposed
proposedaapass
pass through
throughofofthe
the
dynamic
ofthe
theunion's
union'searlier
earliersalary
salary
salary increase
increase in
in return
return for
for aa contract
contract extension
extension and
and withdrawal
withdrawal of
salary
proposal. Elkins responded with a counterproposal under which UC-AFT would agree to
proposal. Elkins responded with a counterproposal under which UC-AFT would agree to
March 2002
2002 in
in return
return for
foraasalary
salary
accept the
the 2002
2002 health
health benefit
benefit changes
changes and
accept
and not
not strike
strike until
until March
increase and
and agreement
agreement to
participate in
in at
at least
least eight
eight bargaining
bargainingsessions
sessions prior
priortotoMarch
March2002.
2002.
increase
to participate
proposal
Similarexchanges
exchanges occurred
occurred in
in 2002.
2002. InInearly
early2002,
2002,Cieszkiewicz
Cieszkiewiczpresented
presentedaaproposal
Similar
that would
would pass
pass through
through the
the salary
salary increase
increase in
for UC-AFT
UC-AFTaccepting
acceptingthe
the 2002
2002 health
health
that
in return
return for
benefitchanges
changes without
withoutlitigation
litigationand
andthe
the2003
2003benefit
benefitchanges
changes that
that would
would become
become effective
effective in
in
benefit
2003. Elkins
Elkinsresponded
respondedthat
thathe
hecould
couldnot
notaccept
acceptfuture
futurechanges,
changes, but
but he
he "could
"couldsell"
sell"an
an
2003.
agreement on
on the
the 2002
2002 health
health benefit
benefit changes
changes in
in return
return for
forthe
thesalary
salary increase.
increase. This
Thisproposal
proposal
agreement
was reiterated
reiterated aa few
Evenafter
afterthe
theUniversity's
University'sJune
June2002
2002two-part
two-part
was
few days
days later
later by
by UC-AFT.
UC-AFT. Even
proposal brought
brought no
no agreement,
agreement, the
the parties
parties continued
continued to
todiscuss
discuss aa possible
possible interim
interimagreement
agreement
proposal
of the
the salary
salary increase
increase in
in return
return for
for UC-AFT
UC-AFTaccepting
acceptingthe
the
that contemplated
contemplated aa pass
pass through
that
through of
when
2002 and
and 2003
2003 health
health benefit
benefitchanges.
changes. These
These discussions
discussions continued
continued until
untilOctober
October2002,
2002,when
2002
the University
Universityannounced
announcedthe
thechanges
changes ininhealth
healthbenefits
benefitsfor
for2003.
2003.
the
UC-AFTdid
didnot
notencompass
encompassspecific
specificchanges
changes
maybe
betrue
truethat
thatthe
theproposals
proposals made
made by
by UC-AFT
ItItmay
healthbenefits
benefitsand
and ininlarge
largepart
partwere
were contingent
contingenton
onthe
the University's
University'sagreement
agreementon
onsalaries.
salaries.
ininhealth
Nevertheless, II conclude
conclude that
that UC-AFT
UC-AFTmade
made significant
significantproposals
proposalsthroughout
throughout2001
2001 and
and 2002
2002
Nevertheless,
and its
its conduct
conduct does
does not
not constitute
constitute aa clear
clear and
and unmistakable
unmistakable waiver
waiver of
ofthe
the right
righttotonegotiate
negotiate
and
didnot
notentitle
entitlethe
the
health benefits.
benefits. Further,
Further,absent
absentagreement,
agreement, the
the proposals
proposals by
by UC-AFT
health
UC-AFT did
Universitytotochange
changethe
thedynamic
dynamicstatus
statusquo
quo ininregard
regard to
to existing
existinghealth
healthbenefits
benefitsprior
priortoto
University
impasse. The
TheBoard
Boardhas
hasheld
heldthat
thatthere
therecan
canbe
be no
no waiver
waiverwhere
whereaaunion's
union'sacquiescence
acquiescence to
to an
an
impasse.
employer's position
positionoccurs
occursininthe
thecontext
contextofofnegotiations
negotiationsfor
fortotal
totalagreement
agreementand
andnegotiations
negotiations
employer's
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are not concluded prior to the unilateral change. (Palo Verde Unified School District (1983)
are not concluded prior to the unilateral change. (Palo Verde Unified School District (1983)
PERB Decision
Decision No.
No. 321,
321,p.p. 14.)
14.)
PERB
UC-AFT'sconduct
conductininfailing
failing
protest
the2001
2001health
healthbenefit
benefitchanges
changesdoes
doesnot
notlead
leadto
to
UC-AFT's
to to
protest
the
the conclusion
conclusion that
that the
the union
union had
had no
no intention
intentionofofnegotiating
negotiatingabout
aboutthe
thechanges,
changes,expected
expectedthat
that
the
acquiescedtotothe
thechanges
changes ininsubsequent
subsequentyears.
years. The
The2001
2001
thechanges
changes would
wouldtake
takeplace,
place,ororacquiesced
the
changes were the only changes made during a contract hiatus in several years, other changes
changes were the only changes made during a contract hiatus in several years, other changes
havingbeen
been made
made during
during the
the life
lifeofofthe
theagreement
agreement when
when the
the waiver
waiver clause
clause was
was in
in effect.
effect. UCUChaving
AFTdeclined
declinedtotochallenge
challengethe
the2001
2001changes
changes because
because they
they were
were positive
positiveor
orotherwise
otherwise
AFT
unobjectionable. For instance, the University did not deviate from its benchmark
unobjectionable. For instance, the University did not deviate from its benchmark
methodology, and the union did not find any increased copayments objectionable in the context
methodology, and the union did not find any increased copayments objectionable in the context
of the negotiations then underway. A union's acquiescence in a previous unilateral change
of the negotiations then underway. A union's acquiescence in a previous unilateral change
the right
to bargain
bargain for
for all
all times.
times. (San
(SanJacinto
Jacinto Unified
UnifiedSchool
School
does not
not operate
operate as
as aa waiver
does
waiver of
of the
right to
District ( 1994) PERB Decision No. 1078, adopting proposed decision of administrative law
District (1994) PERB Decision No. 1078, adopting proposed decision of administrative law
judge at p. 23.) Moreover, the failure of UC-AFT to request negotiations about the 2001
judge
at p. 23.) Moreover, the failure of UC-AFT to request negotiations about the 2001
itselfestablish
establish aa new
new status
status quo
quo for
for the
the purpose
purpose of
ofdetermining
determiningwhether
whetheraa
changes does
does not
changes
not itself
unilateral change is unlawful. (See CSEA v. PERB at p. 944.)
unilateral change is unlawful. (See CSEA v. PERB at p. 944.)
Based on
on the
the foregoing,
findthat
thatUC-AFT
UC-AFTattempted
attemptedtotonegotiate
negotiateabout
aboutthe
thechanges
changesinin
Based
foregoing, II find
the
healthbenefits
benefitsfor
for2002
2002and
and2003,
2003,yet
yetnonoagreement
agreementwas
wasreached
reachedand
and specific
specificnotice
noticeofofthe
health
changes was not provided until they were finalized and announced to employees. Therefore, I
changes was not provided until they were finalized and announced to employees. Therefore, I
conclude that UC-AFT at no time consciously yielded its interest in negotiating about health
conclude that UC-AFT at no time consciously yielded its interest in negotiating about health
benefits. (Los
(LosAngeles
AngelesCCD
CCDatatp.p.13.)
13.)
benefits.
Changes
ImpactofofChanges
Impact
effectto
to
settledthat
thatchanges
changes in
in health
health benefits
benefits must
must have
have aa material
material and
and significant
significant effect
ItItisissettled
require negotiations. (See e.g., Oakland Unified School District v. PERB (1981) 120
require negotiations. (See e.g., Oakland Unified School District v. PERB (1981) 120
50
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Cal.App.3d 1007,
1007, 1012
1012 [175
[175 Cal.Rptr.
Cal.Rptr. 105];
105]; State
State of
of California
California(Department
(DepartmentofofForestry
Forestryand
and
Cal.App.3d
Fire Protection)
Protection) (1998)
(1998) PERB
PERB Decision
Decision No.
No. 1260-S,
1260-S, p.
p. 12.)
12.) PERB
PERBhas
hasfound
foundfor
forinstance
instancethat
that
Fire
health plan
plan provided
provided by
by an
an employer
employer at
at no
no cost
cost to
employees is
different benefit
benefit
aa health
to employees
is aa materially
materially different
than the
the identical
identical plan
plan requiring
requiring employee
employee contributions.
contributions. Increases
Increasesininthe
thecost
cost of
ofprescription
prescription
than
ofemergency
emergency room
room visit
visit
drugs from
from one
one dollar
dollar to
to between
between five
five and
and seven
seven dollars,
dollars, the
the cost
cost of
drugs
copayment from
from zero
zero to
to $35,
$35,and
and increased
increased copayments
copayments for
for general
general services
services constitute
constitute
copayment
significant changes,
changes, as
(Oakland Unified
UnifiedSchool
School District
District(1994)
(1994)PERB
PERBDecision
Decision
significant
as well.
well. (Oakland
No. 1045,
1045, pp.
pp. 4-5
4-5 (Oakland);
(Oakland); see
see also
also Savanna
Savanna School
(1988) PERB
PERB Decision
Decision No.
No.671,
671,
No.
School District
District (1988)
pp. 3-4
3-4(actual
(actualincreases
increases in
in employee
employee contributions
contributions for
forhealth
healthcare
carebenefits
benefitsisismaterial);
material);
pp.
Oakland Unified
UnifiedSchool
SchoolDistrict
Districtv.v.PERB,
PERB,supra,
supra,120
120Cal.App.3d
Cal.App.3d1007,
1007,1012-1013
1012-1013[change
[changeinin
Oakland
benefit plan
plan administrator
administrator from
fromBlue
BlueCross
CrosstotoWestern
Western Administration
AdministrationCompany
Companymust
mustbe
be
aa benefit
negotiated,even
even where
where the
the only
only impact
impactisisthat
thatterminated
terminatedemployee
employeewould
wouldno
nolonger
longerhave
havethe
the
negotiated,
righttotocontinuing
continuingcoverage
coverageunder
underthe
the Blue
BlueCross
Cross Group
GroupConversion
Conversionprogram
programand
and employee
employee
right
wouldnot
nothave
haveaccess
access to
to Blue
BlueCross
Crossaffiliated
affiliatedhospitals
hospitalsoutside
outsidethe
theemployee's
employee'sgeographic
geographic
would
area].)
area].)
In other
other cases,
cases, the
the Board
Board has
has found
that changes
changes were
significantenough
enoughto
totrigger
trigger
In
found that
were not
not significant
duty to
to bargain.
bargain. For
Forexample,
example,the
theBoard
Boardfound
foundthat
thatthe
thecharging
chargingparty
partyfailed
failedtotoestablish
establishthat
that
aa duty
changes in
of
changes
in aa vision
vision care
careplan
planincluding,
including, among
among other
otherthings,
things,modification
modification in
in "accessibility
"accessibility of
benefits," reduction
reduction in
in the
the number
number of
ofproviders,
providers,cost
costofofeyeglasses
eyeglasses and
and "cosmetic
"cosmetic extras"
extras" were
were
benefits,"
"To
prevail
this
case,[ the
[thecharging
chargingparty]
party]must
mustpresent
present
not significant.
significant.The
TheBoard
Boardwrote:
wrote:"To
not
prevail
in in
this
case,
ofthe
the impact
impact on
on actual
actual vision
vision care
care benefits,
benefits, or
or their
their cost
cost to
to employees,
employees, which
which resulted
resulted
evidence of
evidence
State's action.
action. The
Theevidence
evidence[charging
[chargingparty]
party]presents
presentsisiseither
eitherspeculative,
speculative,
from the
the State's
from
ofCalifornia
California
insufficientlyexplained
explainedor
orunhelpful
unhelpfulinindemonstrating
demonstrating this
this impact."
impact." (State
(State of
insufficiently
(Departmentof
ofForestry
Forestryand
andFire
FireProtection),
Protection),supra,
supra,PERB
PERBDecision
DecisionNo.
No.1260,
1260,pp.
pp.15-22;
15-22;see
see
(Department
51
51

also State
State of
ofCalifornia
California(Department
(DepartmentofofPersonnel
Personnel Administration)
Administration)(1998)
(1998)PERB
PERBDecision
Decision
also
No.1244-S,
1244-S,pp.
pp. 16-17
16-17 [record
[recordevidence
evidence fails
fails to
to establish
establish significant
significantchange
change in
invision
visioncare
care
No.
benefits,such
such as
as retail
retail pricing
pricingofofeyeglasses].)
eyeglasses].) Therefore,
Therefore,the
theBoard
Boarddeclined
declinedtotofind
findthe
the
benefits,
changes at
at issue
issue significantly
significantlyimpacted
impactedactual
actualbenefits
benefitsororthe
thecost
costofofthose
thosebenefits.
benefits.
changes
findthe
therecord
recordevidence
evidencesupports
supportsthe
theconclusion
conclusionthat
thatchanges
changesatatissue
issueininthis
thiscase
case
I Ifind
constitute a material and significant impact on benefits. While every aspect of the changes in
constitute a material and significant impact on benefits. While every aspect of the changes in
healthbenefits
benefitsneed
neednot
notbe
be set
set forth
forthhere,
here, aa few
few are
are noteworthy.
noteworthy. For
Forinstance,
instance,the
thechange
changeininthe
the
health
benchmark methodology
methodology was
was significant.
In 2002,
2002, the
the Pacificare
PacifiCare single,
single, two-party
two-party or
orfamily
family
benchmark
significant. In
planwas
wasfree
freeon
onaathree-tier
three-tierstructure.
structure. IfIfthe
theUniversity
University
hadcontinued
continueditsitsbenchmark
benchmark
plan
had
methodology,the
thePacificare
PacifiCareplan
planwould
wouldhave
haveremained
remained free.
free. Instead,
Instead, for
for Pacificare
PacifiCareinin2003,
2003,
methodology,
ratesincreased
increased so
so that
that an
an employee
employee earning
earning over
over $40,000
$40,000 paid
paid $18.12
$ 18.12 per
per month
month for
forhimself,
himse If,
rates
$32.62 per month for himself and children, $38.06 per month for himself and an adult, and
$32.62
per month for himself and children, $38.06 per month for himself and an adult, and
$52.55 per month for himself and family. Due to the implementation of the transitional
$52.55 per month for himself and family. Due to the implementation of the transitional
allowanceconcept,
concept,an
anemployee
employeeearning
earningless
lessthan
than$40,000
$40,000per
peryear
yearinin2003
2003paid
paid$10.12
$10.12per
per
allowance
monthfor
forhimself,
himself,$18.22
$18.22for
forhimself
himself
andchildren,
children,$21.26
$21.26per
permonth
monthfor
forhimself
himself
andan
anadult,
adult,
month
and
and
and $52.55
$52.55 for
forhimself
himselfand
and aa family.
family.And
Andthe
the2003
2003contributions
contributionswere
werebased
basedon
onaa four-tier
four-tier
and
structure,rather
ratherthan
thanaa three-tier
three-tierstructure.
structure.
structure,
Although the changes for plan year 2002 were less dramatic, they were nevertheless
Although the changes for plan year 2002 were less dramatic, they were nevertheless
significant. In brief, the changes included the following: (1) 100 percent increases in
significant. In brief, the changes included the following: (1) 100 percent increases in
copayments for
foroffice
officevisits,
visits,home
homevisits,
visits,eye
eyeexaminations,
examinations,hearing
hearingexaminations,
examinations,allergy
allergy
copayments
testing and
and treatment,
treatment, abortion,
abortion,podiatry,
podiatry,outpatient
outpatientmental
mentalhealth
healthand
andsubstance
substanceabuse
abusevisits,
visits,
testing
inoculations,and
andother
otheroutpatient
outpatientservices;
services;(2)
(2)43
43percent
percentincrease
increase ininemergency
emergencyroom
room
inoculations,
copayments; (3) establishment of a new $250.00 per occurrence hospitalization copayment for
copayments; (3) establishment of a new $250.00 per occurrence hospitalization copayment for
all inpatient services, maternity services and mental health/substance abuse inpatient care; and
all inpatient services, maternity services and mental health/substance abuse inpatient care; and
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(4) approximately 100 percent increase in prescription drug copayments. The Board has found
(4) approximately 100 percent increase in prescription drug copayments. The Board has found
similar changes sufficiently significant to trigger the duty to bargain. (Oakland, at pp. 4-5.)
similar
changes sufficiently significant to trigger the duty to bargain. (Oakland, at pp. 4-5.)
REMEDY
REMEDY
Section 3563.3
3563.3 gives
gives PERB
PERB the
the authority
authority to
to
Section
issueaadecision
decisionand
and order
order directing
directing an
an offending
offending party
partyto
to
....
. issue
cease
and
desist
from
the
unfair
practice
and
to
take
such
cease and desist from the unfair practice and to take such
affirmativeaction,
action,including,
including,but
butnot
notlimited
limitedto,to,the
thereinstatement
reinstatement
affirmative
of
employees
with
or
without
back
pay,
as
will
effectuate
the
of employees with or without back pay, as will effectuate the
policies
of
this
chapter.
policies of this chapter.
hasbeen
been found
found that
thatthe
the University
Universityhas
hasimplemented
implementedsignificant
significantchanges
changesininhealth
healthbenefits
benefits
ItIt has
forcalendar
calendar years
years 2002
2002 and
and 2003
affording UC-AFT
UC-AFTnotice
noticeand
andan
anopportunity
opportunitytoto
for
2003 without
without affording
negotiate, in
in violation
violationof
ofsection
section 3571(c).
3571(c). By
Bythis
thisconduct
conductthe
theUniversity
Universityhas
hasdenied
denied UC-AFT
UC-AFT
negotiate,
the right
righttotorepresent
represent its
its members,
members, in
in violation
violationofofsection
section3571(b).
357l(b).ByBy
sameconduct,
conduct,the
the
the
thethe
same
Universityhas
has interfered
interfered with
withthe
the right
rightofofUnit
Unit1818employees
employeestotobe
berepresented
represented by
by UC-AFT,
UC-AFT,inin
University
section3571(a).
3571 (a).It It
thereforeappropriate
appropriatetotoorder
orderthe
theUniversity
University
ceaseand
and
violationofofsection
violation
is is
therefore
to to
cease
desist from
from such
such activity.
activity.
desist
Incases
cases involving
involvingunilateral
unilateralaction,
action,ititisisappropriate
appropriatetotoorder
orderreinstatement
reinstatementofofthe
thestatus
status
In
quo that
that existed
existed prior
priorto
to the
the unlawful
unlawfulactions,
actions,including
includingmaking
makingemployees
employeeswhole
wholeforfor
losses
quo
losses
suffered as
as aa result
result of
ofthe
the unlawful
unlawfulactions,
actions,with
withinterest
interestatatthe
therate
rateofof7 7percent
percentper
perannum.
annum.
suffered
(Oakland Unified
UnifiedSchool
SchoolDistrict
Districtv.v.PERB,
PERB,supra,
supra,120
120Cal.App.3d
Cal.App.3d1007,
1007,1014-1015.)
1014-1015.)
(Oakland
However, liability under such a remedy will be cut off if the parties have, in the interim,
However, liability under such a remedy will be cut off if the parties have, in the interim,
UC-AFTindicates
indicatesininits
itsbrief
briefthat
that
reached agreement
agreement on
reached
on aanew
newcontract.
contract. (Compton
(Compton at
at p.
p. 24.)
24.) UC-AFT
the parties
parties have
have reached
reached an
an agreement
the University
permittedtotomake
make
the
agreement under
under which
which the
University isispermitted
changes to
Therefore, the
make whole
whole remedy
remedy will
will begin
begin
changes
to health
health benefits
benefits without
without bargaining.
bargaining. Therefore,
the make
the date
date the
the University
Universityimplemented
implementedthe
theunilateral
unilateralactions
actionscovering
covering
calendar
years2002
2002and
and
the
calendar
years
2003 and
and end
end at
at the
the effective
effective date
date of
ofthe
the parties'
parties' new
newcollective
collectivebargaining
bargainingagreement.
agreement.
2003
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Specifically,the
theUniversity
Universitywill
willbebeordered
orderedtotomake
makeUnit
Unit1818employees
employeeswhole
wholefor
forlosses
losses
Specifically,
suffered as
as a
a result
the unilateral
unilateral changes
changes in
interest at
at the
the rate
rate of
of
suffered
result of
of the
in health
health benefits
benefits with
with interest
7percent
percentper
perannum.
annum. The
Themake
makewhole
wholeremedy
remedy shall
shall include,
include, but
but is
is not
not limited
limitedto,
to,two
twomain
main
areas. First,
First, the
the University
Universitywill
willbebeordered
orderedtotoreimburse
reimburseUnit
Unit1818employees
employeesfor
forthe
thedifference
difference
areas.
between premiums
premiumsthey
theyhave
have paid
paidsince
since January
January 2003
2003 and
and the
the premiums
premiums they
they would
wouldhave
havepaid
paid
between
had the
followed its
its benchmark
benchmark methodology
methodology of
of setting
setting its
its contribution
contributionbased
based upon
upon
had
the University
University followed
the lowest
lowest cost
cost HMO
HMO after
after risk
risk adjustment.
adjustment. Second,
Second, the
the University
University will
willbe
beordered
ordered to
to
the
reimburse Unit
Unit18
18employees
employees for
forthe
thedifference
differencebetween
betweencopayments
copayments they
theyhave
have paid
paidsince
since
reimburse
January 2002,
made the
the discretionary
discretionary decision
decisionto
tonegotiate
negotiatehigher
higher
January
2002, when
when the
the University
University made
copayments not
not in
inconformance
conformance with
withany
anypast
pastpractice,
practice,and
andthe
the copayments
copayments they
theywould
wouldhave
have
copayments
paid had
had the
the University
Universitynot
notmade
made the
the decision.
decision.
paid
Inthe
the alternative,
alternative, upon
upon aa request
request by
the University
may comply
comply with
withthis
this
In
by UC-AFT,
UC-AFT, the
University may
remedy by
by negotiating
negotiating aa different
different settlement
settlement with
with UC-AFT
UC-AFTthat
thateffectuates
effectuatesthe
thepurposes
purposes of
ofthe
the
remedy
HEERA. (Oakland
(OaklandUnified
UnifiedSchool
SchoolDistrict
Districtv.v.PERB,
PERB,supra,
supra,120
120Cal.App.3d
Cal.App.3d1007,
1007, 1015.)
1015.)
HEERA.
fu11herappropriate
appropriate that
that the
the University
Universitybe
bedirected
directed to
topost
post aa notice
notice incorporating
incorporatingthe
the
ItItisis further
terms of
ofthis
this order
order at
at all
all locations
locations where
where notices
notices customarily
customarily are
are posted
posted for
members of
terms
for members
of Unit
Unit
18. Posting
Posting of
ofsuch
such aa notice,
notice, signed
signed by
by an
an authorized
willprovide
provide
18.
authorized agent
agent of
of the
the University,
University, will
employees with
withnotice
notice that
that the
the University
Universityhas
hasacted
acted in
in an
an unlawful
unlawfulmanner,
manner,isisbeing
beingrequired
requiredtoto
employees
cease
comply with
with the
the order.
order. ItIteffectuates
effectuatesthe
thepurposes
purposes
ceaseand
anddesist
desistfrom
fromthis
thisactivity,
activity, and
andwill
will comply
of the
the HEERA
HEERAthat
thatemployees
employees be
be informed
informed of
ofthe
the resolution
resolution of
ofthis
thiscontroversy
controversyand
andthe
the
of
University'sreadiness
readiness to
to comply
complywith
withthe
theordered
orderedremedy.
remedy. (See
(SeeThe
TheRegents
Regents of
ofthe
the University
University
University's
ofCalifornia
California(1990)
(1990)PERB
PERBDecision
Decision No.
No.826-H,
826-H,p.p.13.)
13.)
of
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PROPOSED ORDER
ORDER
PROPOSED
Based on
fact and
and conclusions
conclusions of
law and
and the
the entire
entire record
record in
in
Based
on the
the foregoing
foregoing findings
findings of
of fact
of law
this matter,
has been
this
matter, it
it has
beenfound
foundthat
thatthe
theRegents
Regentsofofthe
theUniversity
Universityof
ofCalifornia
California (University)
(University)
violated the
the Higher
Higher Education
Education Employer-Employee
by unilaterally
unilaterally
violated
Employer-Employee Relations
Relations Act
Act (HEERA)
(HEERA) by
changing
the University
University
changing health
health benefits
benefits for
for calendar
calendar years
years 2002
2002 and
and2003
2003without
without affording
affording the
Council
American Federation
Federation of
notice and
to bargain.
bargain. By
By
Council American
of Teachers
Teachers(UC-AFT)
(UC-AFT) notice
and an
an opportunity
opportunity to
this
conduct, the
has breached
breached its
bargain in
in violation
violationofofsection
section3571(c),
357l(c),
this conduct,
the University
University has
its duty
duty to
to bargain
interfered with
withthe
the right
right of
ofUnit
Unit18
18employees
employees to
to be
be represented
represented by
violation of
of
interfered
byUC-AFT
UC-AFT in
in violation
section 3571(a),
357l(a), and
and denied
denied UC-AFT
the right
right to
to represent
represent its
its members
members in
in violation
violationofofsection
section
section
UC-AFT the
357l(b).
3571
(b).
Pursuant to
Government Code
hereby ordered
Pursuant
to Government
Code section
section 3563.3,
3563.3, itit is
is hereby
ordered that
that the
the University
University
and its
itsrepresentatives
representatives shall:
shall:
and
A.
A.

CEASE AND
AND DESIST
DESIST FROM:
FROM:
CEASE
11..

Failingand
andrefusing
refusingtotonegotiate
negotiate with
withthe
the UC-AFT
UC-AFTabout
aboutthe
thedecision
decisionto
to
Failing

change
benefits;
change health
health benefits;
2.
2.

DenyingUC-AFT
UC-AFTthe
theright
righttotorepresent
represent Unit
Unit18
18employees
employees in
in their
their
Denying

employment relations
relations with
withthe
the University;
University;and
and
employment
3. Interfering
Interfering
the right
of Unit
18 members
to be
representedby
by their
their
3.
with with
the right
of Unit
18 members
to be
represented
chosen
representative.
chosen representative.
B.
B.

THE FOLLOWING
FOLLOWING AFFIRMATIVE
AFFIRMATIVEACTIONS
ACTIONSDESIGNED
DESIGNED TO
TO
THE
EFFECUTA TE THE
THE POLICIES
POLICIES OF
OF THE
THE HEERA:
HEERA:
EFFECUTATE
11..

Unless otherwise
otherwise agreed
agreed to
by the
the parties,
parties, make
make employees
employees whole
for
Unless
to by
whole for

losses suffered
suffered as
as aa result
unilateral change
change in
in health
health benefits
benefits for
forcalendar
calendaryears
years
losses
result of
of the
the unilateral
2002 and
and 2003.
2003. The
The make
make whole
whole remedy
remedy shall
shall include,
include, but
but shall
shall not
not be
be limited
limitedto,
to,
2002
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(a) reimbursement
reimbursement for
for the
the difference
differencebetween
betweenpremiums
premiumsthey
theyhave
havepaid
paidsince
sinceJanuary
January2003
2003and
and
(a)
the premiums
premiums they
they would
would have
have paid
paid had
had the
the University
University followed
followeditsitsbenchmark
benchmarkmethodology
methodologyofof
the
setting its
its contribution
contributionbased
based upon
upon the
the lowest
lowest cost
cost HMO
HMO after
afterrisk
riskadjustment,
adjustment,and
and
setting
(b) reimbursement
reimbursement for
forthe
thedifference
differencebetween
betweencopayments
copaymentsthey
theyhave
havepaid
paidsince
sinceJanuary
January2002,
2002,
(b)
when the
the University
made the
the discretionary
discretionary decision
decision to
to negotiate
negotiate higher
higher copayments
copayments not
not inin
when
University made
conformance with
withany
anypast
pastpractice,
practice,and
and the
the copayments
copayments they
they would
wouldhave
havepaid
paidhad
hadthe
the
conformance
Universitynot
notmade
made the
the decision.
decision. The
Theperiod
periodcovering
coveringthe
themake
makewhole
wholeremedy
remedyshall
shallbegin
begin
University
withthe
thedate
date the
the changes
changes were
were implemented
implemented and
and end
end with
with the
the effective
effectivedate
dateofofaasuccessor
successor
with
agreement covering
covering health
health benefits.
benefits. All
Allmonetary
monetarylosses
losses will
willinclude
includeinterest
interestatatthe
therate
rateofof7 7
agreement
percent per
perannum.
annum.
percent
2.
2.

Withinten
ten(10)
(10)workdays
workdays of
ofservice
service of
ofaa final
final decision
decisionininthis
thismatter,
matter,
Within

worklocations
locations where
where notices
notices to
to Unit
Unit18
18employees
employees are
are customarily
customarily posted,
posted, copies
copies of
of
post at
at all
all work
post
the Notice
Noticeattached
attached hereto
hereto as
as an
TheNotice
Noticemust
mustbe
besigned
signedby
byan
anauthorized
authorizedagent
agent
the
an Appendix.
Appendix. The
ofthe
the University,
University, indicating
indicatingthat
that the
the University
University will
willcomply
complywith
withthe
theterms
termsofofthe
theOrder.
Order.Such
Such
of
postingshall
shallbe
bemaintained
maintainedfor
foraaperiod
periodofofthirty
thirty(30)
(30)consecutive
consecutiveworkdays.
workdays.Reasonable
Reasonable
steps
posting
steps
shallbe
be taken
taken to
to ensure
ensure that
that the
the Notice
Notice isisnot
notreduced
reduced ininsize,
size,altered,
altered,defaced
defaced or
orcovered
coveredwith
with
shall
any other
othermaterial.
material.
any
3.3.

Withinfive
five(5)
(5)workdays
workdaysofofservice
serviceof
ofaafinal
finaldecision
decisionininthis
thismatter,
matter,
Within

notifythe
theSan
SanFrancisco
Francisco Regional
Regional Director
Directorofofthe
thePublic
PublicEmployment
EmploymentRelations
RelationsBoard,
Board,inin
notify
thesteps
steps taken
taken to
to comply
comply with
with the
the terms
terms of
ofthis
this Order.
Order. Continue
Continuetotoreport
reporttotoinin
writing,ofofthe
writing,
writingtotothe
theRegional
RegionalDirector
Directorperiodically
periodicallythereafter
thereafteras
asdirected.
directed. All
Allreports
reportstotothe
theRegional
Regional
writing
Directorshall
shallbe
be served
served concurrently
concurrently on
on UC-AFT.
UC-AFT.
Director
Pursuant to
to California
CaliforniaCode
Code of
ofRegulations,
Regulations,title
title8,8,section
section32305,
32305,this
thisProposed
Proposed
Pursuant
Decision and
and Order
Order shall
shall become
become final
finalunless
unless aa party
party files
filesaastatement
statementof
ofexceptions
exceptionswith
withthe
the
Decision
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Public Employment
Employment Relations
Relations Board
Board (PERB
(PERB or
or Board)
Board) itself
itselfwithin
within20
20days
daysofofservice
serviceofofthis
this
Public
Decision.The
TheBoard's
Board'saddress
addressis:
is:
Decision.
PublicEmployment
EmploymentRelations
RelationsBoard
Board
Public
Attention:
Appeals
Assistant
Attention: Appeals Assistant
I 031 18th
18thStreet
Street
1031
Sacramento, CA
CA95814-4174
95814-4174
Sacramento,
FAX:
(916)
327-7960
FAX: (916) 327-7960
Inaccordance
accordance with
with PERB
PERB regulations,
regulations, the
the statement
statement of
of exceptions
exceptions should
should identify
identifyby
by
In
page citation
citation or
or exhibit
exhibitnumber
numberthe
the portions
portions of
ofthe
the record,
record, ififany,
any, relied
reliedupon
uponfor
forsuch
such
page
exceptions. (Cal.
(Cal.Code
CodeRegs.,
Regs.,tit.
tit.8,8,sec.
sec.32300.)
32300.)
exceptions.
business
documentisisconsidered
considered "filed"
"filed"when
whenactually
actuallyreceived
receivedbefore
beforethe
theclose
closeofofbusiness
AAdocument
(5 p.m.)
p.m.)on
onthe
the last
last day
day set
set for
for filing.
filing.(Cal.
(Cal.Code
CodeRegs.,
Regs.,tit.tit.8,8,secs.
secs.32135(a)
32135(a)and
and32130.)
32130.)A A
(5
document is
is also
also considered
considered "filed"
when received
received by
by facsimile
facsimiletransmission
transmissionbefore
beforethe
theclose
close
document
"filed" when
of business on the last day for filing together with a Facsimile Transmission Cover Sheet
of business on the last day for filing together with a Facsimile Transmission Cover Sheet
Code of
of Regulations,
Regulations, title
title8,8,section
section32135(d),
32 I 35(d),
which meets
meets the
the requirements
requirements of
which
of California
California Code
numberofofcopies
copies
provided the
the filing
filingparty
partyalso
alsoplaces
places the
the original,
original,together
togetherwith
withthe
therequired
requirednumber
provided
and proof of service, in the U.S. mail. (Cal. Code Regs., tit. 8, sec. 32135(b), (c) and (d); see
and proof of service, in the U.S. mail. (Cal. Code Regs., tit. 8, sec. 32135(b), (c) and (d); see
also Cal.
Cal. Code
CodeRegs.,
Regs., tit.
tit.8,8,secs.
secs. 32090
32090and
and32130.)
32130.)
also
Anystatement
statement of
ofexceptions
exceptions and
and supporting
supporting brief
brief must
must be
be served
served concurrently
with its
its
Any
concurrently with
filingupon
uponeach
each party
party to
tothis
thisproceeding.
proceeding. Proof
Proofofof
serviceshall
shallaccompany
accompanyeach
eachcopy
copyserved
served
filing
service
on aa party
party or
orfiled
filedwith
withthe
theBoard
Boarditself.
itself.(See
(See
Cal.
Code
Regs.,tit.tit.
secs.32300,
32300,32305,
32305,
on
Cal.
Code
Regs.,
8, 8,
secs.
32140, and
and 32135(c).)
32135(c).)
32140,

Fred D'Orazio
D'Orazi~
Fred
Administrative
LawJudge
Judge
Administrative Law

57
57

