


is granted, the Board finds the ALJ's findings of fact and conclusions oflaw to be free of 

prejudicial error and adopts them as the decision of the Board itself, subject to the discussion 

below. 

DISCUSSION 

Ban on Demonstrations in Mrak Hall 

The ALJ found that the University's ban on all demonstrations in Mrak Hall, whether 

disruptive or not, was overbroad and not narrowly tailored. The ALJ also found that by 

unilaterally imposing the ban, the University violated its obligation to meet and confer over 

matters within the scope of representation. It is this latter finding to which the University filed 

exceptions. 

Simply stated, the University argues that access rights are not within the scope of 

representation under HEERA. The 'Board disagrees. PERB precedent has long held that 

access rights are negotiable. (Jefferson School District (1980) PERB Decision No. 133; Davis 

Joint Unified School District (1984) PERB Decision No. 474; California State University, 

Sacramento (1982) PERB Decision No. 211-H (involving non-exclusive representative); 

Trustees of the California State University (2003) PERB Decision No. 1507-H (Trustees).) 

Recently, the Board affirmed exactly this holding in Trustees, in which the Board stated: 

It is equally clear that computer resources, telephones and fax 
machines comprise 'reasonable' means of access in a large 
academic institution. PERB has long held that reasonable access 
rights are negotiable. (State of California (Departments of 
Personnel Administration, Banking. Transportation, Water 
Resources and Board ofEgualization)(1998) PERB Decision 
No. 1279-S; California State University, Sacramento (1982) 
PERB Decision No. 211-H; Healdsburg Union High School 
District and Healdsburg Union School District/San Mateo City 
School District (1984) PERB Decision No. 375.) Such means 
include the use of computers, telephones and fax machines. 
(Water Resources Control Board.) 
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The University attempts to distinguish Trustees and other cases on the ground that they 

all involve access policies related to employee discipline. Where employee discipline is not 

involved, argues the University, access rights are not matters within the scope of 

representation. The Board does not find this argument persuasive. Nothing in Trustees or the 

cases cited therein limit the negotiability of access rights to situations involving employee 

discipline. 

Campus-wide Ban of Pilar Barton 

The ALJ also found the University's 30-day campus-wide ban of Pilar Barton (Barton), 

a UPTE representative, to have been overbroad. Citing to Regents of the University of 

California (Berkeley) (1985) PERB Decision No. 534-H (UC (Berkeley)), the University 

argues that the ban on Barton was justified and not a violation ofHEERA. In UC (Berkeley), 

an employee was barred from the campus library after repeatedly making inappropriate 

comments to other employees. Because the employee was active in union organizing, the 

union argued that the ban interfered with its protected rights. The Board concluded that the 

University had legitimate reasons to impose the ban and that the ban did not violate the union's 

rights. 

The Board agrees that UC (Berkeley) is instructive. Specifically, the UC (Berkeley) 

decision provides an example of a narrowly drawn time, place and manner restriction. In that 

decision, the employee was barred only from the campus library, where the incidents had 

occurred. Here, even the ALJ noted that had the University's ban on Barton been similarly 

tailored, it might have withstood scrutiny under HEERA. Instead, the University imposed a 

campus-wide ban on Barton. Since the ban covered even public areas and areas where there 

was no dispute as to Barton's access, the Board agrees that the ban was overbroad. 
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Section 380-21 of University Policy & Procedure Manual 

Finally, the University excepts to the ALJ's apparent finding on page 83 of the 

proposed decision that Section 380-21.XII of the University's Policy and Procedure 

Manual is facially invalid. The University argues that the reference should have been to 

Section 380-21.XII.D, since the issue only involved subsection D. After thoroughly reviewing 

the record, the Board agrees. Thus, the Board holds that the finding on page 83 of the 

proposed decision that the University's policy is facially invalid only refers to 

Section 380-21.XII.D, and not Section 380-21.XII in its entirety. 

Remainder of Exceptions 

As for the University's remaining exceptions, they are rejected. Here, the ALJ gave 

careful consideration to the University's legitimate interests in preventing disruption and 

maintaining its operations. Against this interest the ALJ properly balanced UPTE's 

presumptive access rights. The result is a well-reasoned decision that should be of guidance to 

the parties. 

ORDER 

Based on the foregoing findings of fact, conclusions of law, and the entire record in this 

case, it is found that the Regents of the University of California (University) violated the 

Higher Education Employer-Employee Relations Act (HEERA), Government Code 

section 3571(a), (b) and (c) by denying the right of access to the University Professional and 

Technical Employees, CWA Local 9119, AFL-CIO (UPTE); failing to negotiate in good faith 

with UPTE about access rights; and interfering with the right of employees to participate in 

activities of an employee organization. 

4 



Pursuant to HEERA section 3563.3, it is hereby ordered that the University and its 

representatives shall: 

A. CEASE AND DESIST FROM: 

1. Denying UPTE the right of access to represent employees by: 

(a) prohibiting all demonstrations inside Mrak Hall; (b) banning UPTE Representative 

Pilar Barton (Barton) from the UC (Davis) (UCD) campus and Medical Center for thirty (30) 

days; (c) prohibiting Barton from conducting a contract ratification vote on the UCD campus; 

( d) denying UPTE the right to use a computer classroom to conduct an employment-related 

survey; ( e) prohibiting unscheduled visits by UPTE representatives to the Chiles Road facility; 

and (t) prohibiting employee use of University telephones for union membership recruitment at 

the Chiles Road facility. 

2. Failing to negotiate in good faith with UPTE by unilaterally: 

(a) implementing an absolute ban on all demonstrations inside Mrak Hall; (b) implementing an 

access provision prohibiting unscheduled visits by UPTE representatives to the Chiles Road 

facility; and (c) implementing an access provision prohibiting employee use of University 

telephones for union membership recruitment at the Chiles Road facility. 

3. Interfering with the right of employees to participate in the activities of 

an employee organization by: (a) prohibiting all demonstrations inside Mrak Hall; (b) banning 

UPTE Representative Barton from the UCD campus and Medical Center for thirty (30) days; 

( c) prohibiting Barton from conducting a contract ratification vote on the UCD campus; 

(d) denying UPTE the right to use a computer classroom to conduct an employment-related 

survey; ( e) prohibiting unscheduled visits by UPTE representatives to the Chiles Road facility; 
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and (f) prohibiting employee use of University telephones for union membership recruitment at 

the Chiles Road facility. 

B. TAKE THE FOLLOWING AFFIRMATIVE ACTONS DESIGNED TO 
EFFECTUATE THE POLICIES OF HEERA: 

1. Post at all work locations at the UCD campus and Medical Center where 

notices to employees are customarily posted, copies of the Notice attached hereto as the 

Appendix. The Notice must be signed by an authorized agent of the University, indicating that 

the University will comply with the terms of the Order. Such posting shall be maintained for a 

period of thirty (30) consecutive workdays. Reasonable steps shall be taken to ensure that the 

Notice is not reduced in size, altered, defaced or covered with any other material. 

2. Written notification of the action taken to comply with this Order shall 

be made to the General Counsel of the Public Employment Relations Board, or the General 

Counsel's designee. Respondent shall provide reports, in writing, as directed by the General 

Counsel or his/her designee. All reports regarding compliance with this Order shall be 

concurrently served on UPTE. 

Member Whitehead joined in this Decision. 

Chairman Duncan's dissent begins on page 7. 
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DUNCAN, Chairman: I dissent. The collective bargaining agreements between 

the Regents of the University of California (University) and the University Professional 

& Technical Employees, CWA Local 9119 (UPTE) entitle the University to enforce 

reasonable access rules and regulations. In addition, Section 3568 of the Higher 

Education Employer-Employee Relations Act (HEERA)1 states that employee 

organizations have access "[s]ubject to reasonable regulations". 

According to the letter from Associate Vice Chancellor Dennis Shimek to UPTE 

President Jelger Kalmijin, the University had local University access policies in place 

that compliment that portion of the agreement. When those local policies are followed, 

the parties are within the parameters of the agreement and the balance between access 

and reasonable regulation is maintained. Included in this reasonable access set of rules 

are time, place and manner restrictions to avoid disruption of University business. 

UPTE and the University have negotiated three agreements that contain 

provisions governing access. These provisions are in Article 2 of the technical 

employees unit (TX) agreement, the health care professionals unit (HX) agreement and 

the research employees unit (RX) agreement, and all provide that the University has the 

right to enforce reasonable access rules and regulations as promulgated at each 

campus/laboratory/hospital. There must be mutual agreement that a union representative 

visit to patient care areas is warranted before access will be granted (HX agreement 

Article 2-B.) 

It is significant that the administrative law judge (ALJ) found the written policies 

objected to by UPTE in this case merely codified existing practice and there was no 

1HEERA is codified at Government Code section 3560, et seq. 
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violation. The ALJ agreed with many of the positions taken by the University in 

response to the charges filed. However, I believe the Board majority should have found 

the University within its rights based on its right to set reasonable access regulations and 

to sanction violators. 

UPTE was aware of the access policies and violated them repeatedly in numerous 

locations at various times in a variety of ways. The majority opinion could be 

misconstrued as encouraging or condoning a cavalier attitude towards the agreements on 

access policy between UPTE and the University. 

In response to this, and following a local policy that gives the chancellor the 

authority to impose sanctions on employee organization representatives for violating 

University access regulations, UPTE Representative Pilar Barton (Barton) was banned 

for a limited time period. It was only in response to violations of existing policy that 

Barton was denied access to the Davis campus and Medical Center for 30 days. The ALJ 

did note that Barton was never excluded from areas where she was entitled to access, 

until the 30-day ban from the entire campus. He found that ban to be overly broad 

because it covered more than just areas where she could be legitimately excluded under 

the existing policy. It was just days later that Barton violated that ban and was expelled 

from University property. 

Barton had violated the access rules after the University advised that if she 

repeated her violation it would be seen as a trespass. Her ban did not deprive UPTE or 

even Barton of other means of access to employees during that time. Further, it was a 

sanction because of her violation after she was on notice to stop. 
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Other representatives could visit the campus, just not Barton. Barton could make 

contact through other means such as in writing and by telephone. Not only could UPTE 

have sent another representative to conduct the contract ratification meeting, they should 

have because they were aware of Barton's violation. 

Under Regents of the University of California (Berkeley) (1985) PERB Decision 

No. 534-H, the University argues that the ban is appropriate and I agree. While the ban 

there was limited to the library, that is where the violations took place. Here, violations 

were not just in one place. The 30-day ban was not imposed until after a warning was 

issued. The limited time ban was an appropriate response because of the level of 

violation. Based on the access policies of the University, not only are the actions it took 

reasonable, they are just common sense. 
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APPENDIX 
NOTICE TO EMPLOYEES 

POSTED BY ORDER OF THE 
PUBLIC EMPLOYMENT RELATIONS BOARD 

An Agency of the State of California 

 

After a hearing in Unfair Practice Case No. SF-CE-585-H, University Professional & 
Technical Employees, CWA Local 9119, AFL-CIO v. Regents of the University of California, 
in which all parties had the right to participate, it has been found that the Regents of the 
University of California (University) violated the Higher Education Employer-Employee 
Relations Act (HEERA), Government Code section 3571(a), (b) and (c). The University 
violated HEERA when it denied the University Professional and Technical Employees, CW A 
Local 9119, AFL-CIO (UPTE) access rights; failed to negotiate in good faith with UPTE about 
access rights; and interfered with the right of employees to participate in the activities of an 
employee organization. 

As a result of this conduct, we have been ordered to post this Notice and we will: 

A. CEASE AND DESIST FROM: 

1. Denying UPTE the right of access to represent employees by: 
(a) prohibiting all demonstrations inside Mrak Hall; (b) banning UPTE Representative 
Pilar Barton (Barton) from the UC (Davis) (UCD) campus and Medical Center for thirty (30) 
days; ( c) prohibiting Barton from conducting a contract ratification vote on the UCD campus; 
( d) denying UPTE the right to use a computer classroom to conduct an employment-related 
survey; ( e) prohibiting unscheduled visits by UPTE representatives to the Chiles Road facility; 
and (f) prohibiting employee use of University telephones for union membership recruitment at 
the Chiles Road facility. 

2. Failing to negotiate in good faith with UPTE by unilaterally: 
(a) implementing an absolute ban on all demonstrations inside Mrak Hall; (b) implementing an 
access provision prohibiting unscheduled visits by UPTE representatives to the Chiles Road 
facility; and ( c) implementing an access provision prohibiting employee use of University 
telephones for union membership recruitment at the Chiles Road facility. 

3. Interfering with the right of employees to participate in the activities of 
an employee organization by: (a) prohibiting all demonstrations inside Mrak Hall; (b) banning 
UPTE Representative Barton from the UCD campus and Medical Center for thirty (30) days; 
( c) prohibiting Barton from conducting a contract ratification vote on the UCD campus; 
(d) denying UPTE the right to use a computer classroom to conduct an employment-related 





survey; ( e) prohibiting unscheduled visits by UPTE representatives to the Chiles Road facility; 
and (f) prohibiting employee use of University telephones for union membership recruitment at 
the Chiles Road facility. 

Dated: --------- REGENTS OF THE UNIVERSITY OF 
CALIFORNIA 

By: --------------
Authorized Agent 

THIS IS AN OFFICIAL NOTICE. IT MUST REMAIN POSTED FOR AT LEAST THIRTY 
(30) CONSECUTIVE WORK.DAYS FROM THE DATE OF POSTING AND MUST NOT BE 
REDUCED IN SIZE, DEF ACED, ALTERED OR COVERED WITH ANY OTHER 
MATERIAL. 
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STATE OF CALIFORNIA 
PUBLIC EMPLOYMENT RELATIONS BOARD 

 

UNIVERSITY PROFESSIONAL AND 
TECHNICAL EMPLOYEES, CWA LOCAL 9119, 
AFL-CIO, 

Charging Party, 

V. 

REGENTS OF THE UNIVERSITY OF 
CALIFORNIA, 

Res ondent. 

UNFAIR PRACTICE 
CASE NO. SF-CE-585-H 

PROPOSED.DECISION 
(5/9/03) 

Appearances: Law Offices of James Eggleston, by James Eggleston, Attorney, for University 
Professional and Technical Employees, CWA Local 9119, AFL-CIO; Donahue Gallagher 
Woods, by George Barron and Andrew McNaught, Attorneys, for Regents of the University of 
California. 

Before Fred D'Orazio, Administrative Law Judge. 

PROCEDURAL HISTORY 

The University Professional and Technical Employees, CWA Local 9119, AFL-CIO, 

(UPTE) initiated this action on February 27, 2001, by filing an unfair practice charge against 

the Regents of the University of California (University). The Office of the General Counsel of 

the Public Employment Relations Board (PERB or Board) issued a complaint on July 20, 2001. 

The complaint, as subsequently amended by the undersigned, alleges that the University on 

several occasions denied UPTE's access rights, interfered with the right of employees to be 

represented by UPTE, unilaterally changed access rules and policies, and refused to provide 

UPTE with information concerning access policies necessary to represent employees. The 

complained of actions took place on the Davis campus, the Medical Center in Sacramento, and 

several work sites within the University of California Office of the President (UCOP) in 

Oakland. 



Regarding actions on the Davis campus and the Medical Center, the complaint alleges 

the University (1) prohibited UPTE from conducting demonstrations inside a central 

administration building on the Davis campus; (2) barred an UPTE field representative from 

entering the Davis campus and the Medical Center for thirty (30) days; (3) prohibited an UPTE 

field representative from conducting a contract ratification meeting on the Davis campus; 

(4) announced a sweeping new access policy on the Davis campus; and (5) denied access in a 

series of actions at the Davis campus and Medical Center that unilaterally implemented the 

new access policy. Regarding the actions in the UCOP, the complaint alleges the University 

(1) unilaterally implemented a new access policy; and (2) refused to provide information 

related to the UCOP access policy that was relevant and necessary to represent employees. 

By this conduct, the complaint alleges, the University interfered with the right of 

employees to be represented by UPTE, denied UPTE access rights and thereby interfered with 

its right to represent employees, and refused to negotiate with UPTE under the Higher 

Education Employer-Employee Relations Act (HEERA), section 3571(a), (b), and (c). 1 

1 HEERA is codified at Government code section 3560 et seq. Unless otherwise 
indicated, all statutory references herein are to the Government code. In relevant part, section 
3571 states that it shall be unlawful for the higher education employer to do any of the 
following: 

(a) Impose or threaten to impose reprisals on employees, to 
discriminate or threaten to discriminate against employees, or 
otherwise to interfere with, restrain, or coerce employees because 
of their exercise of rights guaranteed by this chapter. For 
purposes of this subdivision, "employee" includes an applicant 
for employment or reemployment. 

(b) Deny to employee organizations rights guaranteed to them by 
this chapter. 

( c) Refuse or fail to engage in meeting and conferring with an 
exclusive representative. 
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The University answered the complaint on August 10, 2001, generally denying all 

allegations and asserting a number of affirmative defenses. Denials and defenses are addressed 

below, as necessary. 

A PERB agent conducted settlement conferences, but the matter was not resolved. The 

undersigned conducted eleven days of hearing in Oakland between May 16 and August 9, 

2002. With the close of the briefing period on December 10, 2002, the case was submitted for 

proposed decision. 2 

FINDINGS OF FACT 

The University is an employer within the meaning of section 3562(g). UPTE is an 

employee organization within the meaning of section 3562(f)(l) and an exclusive 

representative under section 3562(i) of three systemwide units: the research employees unit 

(RX Unit), the health care professional employees unit (HX Unit) and the technical employees 

unit (TX Unit). At all relevant times, UPTE was in the process of organizing two additional 

units: a systemwide unit of approximately 18,000 administrative and professional employees 

(99 Unit) and a skilled trades unit on the Davis campus (K3 Unit). Not every allegation in the 

complaint applies to every unit. The extent to which the University's conduct applies to these 

units will be addressed below. 

Change in UCOP Access Policy and Request for Information 

The UCOP has offices at several locations. The main locations are 300 Lakeside Drive 

in Oakland, 1111 Franklin Street in Oakland, Frank Ogawa Plaza in Oakland, and the 

2 The initial complaint issued by the regional attorney included allegations that the 
University had interfered with UPTE's access rights and retaliated against employees at its 
campus in San Diego. The University moved to defer the San Diego allegations to arbitration 
or, alternatively, place them in abeyance pending the outcome of the arbitration proceeding. 
UPTE opposed the motion. On November 9, 2001, the undersigned granted the motion to 
place the San Diego allegations in abeyance. (Cal. Code Ergs., tit. 8, section 32620.) 
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University of California Press in Berkeley. According to Daniel Martin, UPTE systemwide 

director, UPTE represents a "smattering" of employees in the TX Unit at these locations. 

Also, Martin testified, there are approximately 600 employees in the Oakland offices who are 

in the 99 Unit. 

In a February 5, 2001, letter, UCOP Labor Relations Specialist Karen Yun gave UPTE 

notice of"proposed changes and/or newly developed Human Resources administrative 

procedures and supplements to complement the Personnel Policies for Staff Members for local 

Office of the President uncovered and non-represented employees" relating to access. The 

Personnel Policies for Staff Members (PPSM) is a compilation of personnel policies. Yun 

pointed out that the notice would afford non-represented employees the opportunity to review 

and comment on the procedures and supplements. She also indicated that represented 

employees should refer to their respective collective bargaining agreements and/or consult with 

their union representatives regarding the changes. Yun said in the letter that she was available 

to answer questions by UPTE. 

Attached to Yun's letter was Supplement F, Regulations Governing the Use of 

University Facilities and Access to University Employees by Employee Organizations and 

Their Representatives. This document is referred to in the record as Supplement F. It is a 

comprehensive policy covering topics such as use of meeting rooms and bulletin boards, mail 

delivery services, electronic communications, telephones, and access to employees in general. 

Among other things, the general access portion of Supplement F prohibits employees 

and employee organization representatives from conducting employee organization business 

during employee work time; permits employee representatives to conduct union business in 

accordance with applicable collective bargaining agreements; permits employee organizations 

and their representatives to conduct union business in appropriate work areas during the 
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employee's non-work time; requires non-employee representatives to give at least 24 hours 

notice to the UCOP of their intent to enter the "premises;" permits employee organizations and 

their representatives access to work areas only when employees are not on work time, conduct 

of the employee organization business is not disruptive to other employees, and the work area 

is appropriate for conducting union business; excludes employee organizations and their 

representatives from otherwise appropriate work areas when the supervisor makes available 

alternative meeting facilities within reasonable proximity to the work area; permits access to 

secured work areas only to employees who are assigned to such areas or have specific 

authorization to be in the area; and states that UCOP access rules may not be interpreted to 

disrupt the operations of the University. 

Martin testified that he was unaware of a written access policy covering unrepresented 

employees, and he similarly said when he received Supplement F he had no idea of how it 

compared to any existing policies at the UCOP. Many 99 Unit employees are free to schedule 

their breaks and lunch periods as they determine. Martin testified that the statewide practice of 

UPTE organizers is to contact such employees directly at the workplace. He said employees 

may agree to meet with organizers in the workplace while on their break or lunch hour without 

University involvement. When Martin received a copy of Supplement F, he became concerned 

that it was contrary to the practice. UPTE was initiating an organizing drive in 99 Unit and he 

wanted a copy of the UCOP policies that would apply. 

On February 9, 2001, Martin asked Yun to "create a comparison" with existing policies 

to clearly set forth any changes for discussion purposes. On February 26, 2001, Yun 

responded with a "matrix" comparing many of the proposed changes with existing procedures. 

With respect to Supplement F, however, Yun provided no comparison information. Yun wrote 

that Supplement F was "New - Provides representatives of employee organizations with a 
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reasonable opportunity to contact individual employees, and at the same time, to assure that 

such contact does not interfere with or disrupt the work of the University." 

Martin complained to Yun that her response was inadequate for comparison purposes. 

He testified that Yun's response was inadequate because it didn't provide a "side-by-side 

comparison" of the existing policy and the proposed policy. Yun did not provide more 

information. 

On March 26, 2001, Manager of Employee and Labor Relations Shar Caldwell, 

informed Martin that, based on comments received regarding the proposed changes, UCOP had 

decided to revise the proposal. She wrote that the revised proposal would be provided to 

UPTE for comment and review as soon as possible. 

In a May 31, 2001, letter, Caldwell provided Martin with a revision of the proposal for 

UPTE's review and comment. However, Supplement F had been deleted from the proposal. 

Caldwell wrote: "Please note that Supplement F regarding 'access' has been withdrawn 

pending further revision and that the revised proposed changes and/or newly developed UCOP 

Human Resources Procedures and Supplements included in this package have not been 

finalized, and are therefore, also subject to further revision based on additional comments." 

(underlining in original.) As of the close of hearing in this matter, UCOP had not proposed the 

changes reflected in Supplement F. 

Yun testified that no written access policies covering UCOP employees existed, except 

those contained in the relevant collective bargaining agreements. Yun said there were no 

"rules on access for the Office of the President" and there was "no practice" that she was aware 

of.3 Judy Boyette, associate vice president for human resources and benefits, similarly testified 

3 The parties stipulated that if called to testify, Kay Miller, acting director of human 
resources at UCOP, would give the same testimony as that given by Yun. 
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that there was no formal written access policy. Boyette speculated about the reason for the 

lack of written access rules covering the UCOP. She said the UCOP office previously was 

located in Berkeley and access rules for the Berkeley campus were followed by UCOP. After 

moving to Oakland, the UCOP adopted no new rules of its own. 

Boyette also testified that Supplement F was consistent with existing access practices. 

However, after reviewing Supplement F more carefully, she testified that "some" of the 

provisions therein were consistent with procedures at other locations, but they were not the 

practice at UCOP. She did not identify specific parts of Supplement F that were applicable. 

Although the testimony indicates that there were no written access policies at UCOP, 

there is some evidence of the existing practice at two locations. These are the Lakeside Drive 

and the Franklin Street offices. Boyette testified that, as a safety precaution, security measures 

were implemented for floors 4, 5 and 12 of the Lakeside Drive office in about November 1997. 

Boyette said she has no knowledge of whether the same measures apply to other floors. She 

said the University administers its medical disability retirement program and it is not 

uncommon for disgruntled individuals to threaten UCOP employees. Therefore, the security 

measures were implemented to permit the receptionist to admit visitors only after determining 

who they are and who they intend to visit. If an individual attempts to visit a University 

employee without an appointment, the receptionist informs the employee that a visitor is 

present and the employee typically meets the visitor in the reception area. This procedure 

applies to the general public, as well as employee organization representatives. 

Boyette was not asked specifically about the reason for the sign-in procedure at the 

Franklin Street office. She said, however, that it applies to the general public as well as 

representatives of employee organizations. 
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Martin described his experience trying to get access to the Lakeside office: "Well, 

here's what happens, go up to a floor to look for an employee, first the floors are locked, you 

have to call in to the receptionist who will then buzz you in. Then you have to - you can't then 

go look for the employee, the receptionist has to call that employee and say, you know, 

announce that the union is here to see you, which causes obvious problems." The problem, 

according to Martin, is that "people tend to get nervous and not want to be publicly associated. 

It's much different from being able to go up to a person in their office or cubicle and say do 

you have the time to talk, and that employee defining what works for them." Martin said the 

requirement to be "buzzed in" to 300 Lakeside Drive and openly announce to the receptionist 

that he wants to visit with a particular employee has a chilling effect of an employee's 

willingness to meet with a union representative at the work site. He said employees have told 

him they are reluctant to be seen talking to him at the office. 

Martin also described difficulties gaining access to the Franklin Street address, where a 

large number of 99 Unit employees work. He testified that UPTE organizers must sign in at 

the front desk of the Franklin Street office and announce the name of the employee they plan to 

visit. The organizer must then write the employee's name he or she intends to visit in a sign in 

log. The receptionist does not contact the employee; rather, Martin said, the representative is 

permitted to enter. He described the problem with this procedure as similar to the one 

associated with the Lakeside Drive procedure. Martin said he has no knowledge of when the 

security measures at the Lakeside Drive office were implemented, nor does he know when 

restrictions at the Franklin Street office were first imposed. 

The testimony about precisely when the practices at the Lakeside Drive and Franklin 

Street offices commenced is limited. Boyette testified that the security measures at Lakeside 
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Drive began in about November 1997. And Martin said he had no idea when the practices at 

these offices started. 

According to Martin, ~he University has refused to give UPTE e-mail addresses or work 

telephone numbers of 99 Unit employees at the UCOP. He also said the University has refused 

to give UPTE home addresses unless the employee has consented in writing at the time of 

initial employment. 

Mrak Hall Demonstrations 

On October 16, 2000, UPTE and other unions began a series of six weekly 

demonstrations at Mrak Hall, the central administration building on the Davis campus. The 

primary purpose of the lunch-hour demonstrations was to protest the slow pace of negotiations 

to University officials, including the chancellor, who work in Mrak Hall. At the time of the 

demonstrations, the parties were negotiating a successor agreement to the TX Unit MOU, and 

wage and benefit reopeners for the MOUs covering the RX and HX Units. On each occasion, 

the demonstrators carried picket signs and used a variety of noisemakers to attract attention. 

These included, among other things, pots and pans, whistles, and a bullhorn. 

The first two demonstrations began outside Mrak Hall and the participants proceeded to 

march to other areas of the campus. During subsequent demonstrations, however, employees 

entered the hall to continue their protest. According to Livingston, the first time demonstrators 

entered Mrak Hall was a "spur-of-the-moment thing" with no discussion before hand. He said 

the purpose was to make sure that the message was clearly sent to decision-makers in the 

building that employees were not satisfied with the pace of negotiations. Livingston also 

testified that the demonstrators believed that entering Mrak Hall would not disrupt work 

because most of the employees were out to lunch at the time. 
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The protestors entered Mrak Hall during four demonstrations in late 2000. On each 

occasion, approximately ten to forty demonstrators entered the building and remained inside 

for up to twenty minutes. On the first occasion the demonstrators entered the lobby and 

protested there. Business offices such as the registrar's office, the cashier's office and the 

college of agriculture and environmental sciences are located adjacent to the lobby. Doors to 

these offices were closed during the demonstrations. 

During two or three of the subsequent demonstrations, protestors went beyond the 

lobby and the majority entered the upper floors of the building through stairwells. 

Specifically, Livingston testified that the demonstrators used the stairwells to enter the main 

lobby on the second floor, as well as the third and fourth floors where administrators work. He 

said the demonstrators could not enter the fifth floor because the doors to the stairwell leading 

to that floor were locked. The chancellor's office is located on the fifth floor. 

Livingston also testified that the demonstrators encountered non-demonstrators on the 

stairs and "let them pass." He said "there was always plenty of room to go out" and the 

demonstrators "never blocked doors." Noisemakers, including the bullhorn, were used in the 

stairwells and the upper floors. 

Each demonstration was monitored by University representatives such as Mike Garcia, 

associate director of employee and labor relations, and Michael Sheesley, director of employee 

and labor relations. They took notes and photographs of the demonstrations. After the first 

demonstration inside Mrak Hall, Garcia and Sheesley informed Livingston that the 

demonstrators should not enter the building again because they made too much noise and 

disrupted work. 

As noted, Garcia was one of the observers for the Davis campus. He testified that he 

asked Livingston not to enter Mrak Hall but Livingston ignored him. During at least one of the 
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demonstrations, Garcia said, about 35 employees entered the lobby, marched around the lobby 

and proceeded up the stairwells to the upper floors. Contrary to the testimony given by 

Livingston, Garcia said the demonstrators impeded employees who worked in locations 

adjacent to the lobby from reaching their offices. He said they had to wait for a few minutes 

for the demonstrators to pass by so that they could proceed to their offices. However, he said 

he saw no one tum around and leave the building. 

Garcia followed the demonstrators up the stairs on at least one occasion and formed the 

opinion that "there was no way that anybody coming down would have been able to get out." 

However, Garcia didn't encounter anyone trying to proceed down the stairs and out of the 

building. Garcia also said the demonstrators reached the second floor on this particular 

occasion and continued to make noise. 

Sheesley's testimony is substantially similar to the testimony given by Garcia. In brief, 

Sheesley said he was concerned that 40-60 demonstrators in Mrak Hall would make it difficult · 

to use the stairway in an emergency, and he was concerned about general ingress to and egress 

from the building. Sheesley also was concerned that demonstrators in the lobby would 

interfere with visitor access to the elevators and disrupt the administrative offices adjacent to 

the lobby and on the second floor. In sum, Sheesley concluded the demonstrations in Mrak 

Hall were disruptive. 

Meanwhile, on November 13, 2000, after the demonstrations had started, Sheesley sent 

an e-mail to UPTE Field Representative Pete Livingston and UPTE Chapter President Rob 

Brower. Anticipating further demonstrations, Sheesley indicated his concern about UPTE 

observing local access policies that regulate the time, place and manner of access. He wrote, 

"the key elements of the University's time, place and manner policies prohibit UPTE from 

disrupting the business of the university, preventing the ingress and egress of people in and out 
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of Mrak, or endangering the safety of persons or property during the course of any 

demonstration." Sheesley further noted that although use of amplified sound during 

demonstrations is permitted on campus, it requires a permit. He said in the e-mail that 

arrangements have been made to issue the permits for future demonstrations, but the privilege 

to use amplified sound may be withdrawn if it interferes with normal activities of the 

University. Sheesley also indicated that he was available to meet with UPTE to discuss any 

concerns about access. However, he testified, he had no intention of negotiating with UPTE at 

that point; he intended only to discuss the language in the contracts in an attempt to resolve the 

problem. The parties never met to discuss the topic. 

In a January 12, 2001, letter to UPTE Chapter President Rob Brower regarding the 

Mrak Hall demonstrations, Sheesley wrote that 

... the University will not permit activities during 
demonstrations which present health or safety concerns, pose a 
realistic threat of damage to University property, obstruct access 
to or egress from a University building or offices within a 
building, or which disrupt the ongoing operations of the 
University. Demonstrations inside of Mrak Hall are not 
permitted under any circumstances. Mrak Hall is an 
administrative office building with numerous offices on every 
floor, including the ground floor where offices are located 
adjacent to the relatively small lobby. Demonstrations inside the 
building are inherently disruptive of University operations and 
interfere with the ability of the University to fulfill its 
responsibilities. In addition, demonstrations inside the small 
lobby area obstruct the building's entrances and impede the flow 
of traffic into and out of the building. 

Sheesley noted that the collective bargaining agreements between the University and UPTE 

entitles the University to enforce reasonable access rules and regulations, and he attached to 

the letter copies of local University access policies. Sheesley indicated that he was available to 

"initiate a dialogue" about access and clear up any misunderstandings. He concluded, "it is my 
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duty to advise you that the University is committed to taking appropriate action, should 

violations of its time, place, and manner rules occur in the future." 

Sheesley testified, however, that there could be situations where demonstrations inside 

Mrak Hall are not inherently disruptive. He testified, 

... In other words, if you had somebody who had a sign around 
his or her neck who stood by him or herself in the comer that said 
"The University is unfair," I don't know that that would be 
inherently disruptive. , However, if you had, it seems to me, a 
hundred people doing that, it would -- likely, in that area, it 
would be disruptive. So, depending on how you use the word 
"demonstration," you could arrive at a conclusion, you could 
slice it thin enough to where a demonstration wouldn't be 
disruptive. What I saw involved 40-60 people. 

Aside from the letter, Sheesley never advised UPTE about any particular harm or disruption 

the demonstrations caused. UPTE did not contact Sheesley to engage in discussions about 

access. There was no action taken under the local campus policy, which includes the 

California Penal Code as an enforcement mechanism, to address the demonstrations. 

Department of Ophthalmology Demonstration 

The Department of Ophthalmology is part of the Medical Center and is located on the 

second floor of 2600 Y Street in Sacramento. It contains academic, administrative, and 

research offices, as well as a patient clinic. A sign on the building states that only authorized 

personnel and patients are permitted to enter. 

There is a main entrance and reception area next to an elevator for visitors and patients. 

Employees usually enter through stairwells at various locations that lead from the first floor to 

the department on the second floor. These stairwells may be entered from the first floor of the 

building, but they cannot be entered from the outside the building. 

The physical layout of the department includes a large number of enclosed offices and 

open workstations. The offices and workstations are connected by a maze of corridors. The 
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policy in the department is that, except for patients, no person without a badge is permitted 

access to the corridors of the clinic or the remainder of the department. Visitors must be 

escorted. Individuals without a badge who are discovered in the department typically are 

asked to identify themselves. Typically, they turn out to be representatives for drug 

companies, outside vendors and friends or relatives of employees. Occasionally, patients are 

escorted through the hallways. There is no register or sign-in log for visitors. 

Martha Barber is the manager of clinical operations. She testified that access to 

employees is available through mailboxes, bulletin boards, and e-mail. She also said employee 

organization representatives may meet with employees in conference rooms, the cafeteria, and 

at workstations during non-work time if they have an appointment. 

The department includes employees in the RX Unit, the TX Unit and the 99 Unit. The 

demonstration described below occurred during a lunch hour. Most employees in the 

department are professional employees who have the discretion to take their breaks and lunch 

as their work allows. 

The demonstration that occurred in the department on January 9, 2001, is set against 

a background of grievances filed by UPTE member Jacqueline Quigg. In brief, on 

November 16, 2000, UPTE representative Stanley Choy filed a grievance under the RX Unit 

contract on behalf of Quigg. The grievance alleged that the Medical Center had failed to 

reasonably accommodate her disability and issued her a medical separation. On December 13, 

2000, UPTE filed another grievance against the Medical Center alleging that Quigg should 

have been transferred to another position rather than terminated. 

Sonia Salcedo, Medical Center labor relations representative, timely responded to the 

grievances in accordance with step one of the grievance procedure and the parties conducted 

two grievance meetings in late December 2000. The main representatives for the Medical 
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Center were Diane Weeks, manager of the academic component of the department, and Barber. 

Weeks was the person generally responsible for Quigg's termination. The grievance meetings 

were marked by acrimony. On one occasion, UPTE representative Pilar Barton testified, 

Weeks glared at the union representatives, stood up, said "I don't have to speak to the union," 

and departed. 

At approximately 11:40 a.m. on January 9, 2001, UPTE representative Pilar Barton and 

approximately ten other demonstrators rode the elevator to the second floor.4 The protestors 

were representatives ofUPTE, the Coalition of University Employees and the American 

Federation of State, County and Municipal Employees (AFSCME). Five of the demonstrators, 

including Barton, were UPTE representatives. They marched in a single file through a corridor 

and entered the department. The participants carried signs that read "Give Jackie Her Job 

Back" and "An Injury to One is an Injury to All." Barton said the participants agreed that they 

would engage in a "silent" and dignified demonstration in an attempt to convince Weeks to 

meet with UPTE on behalf of Quigg and discuss reasonable accommodation before terminating 

her, and to demonstrate to employees that the unions would stand up for an employee. 

Barton first encountered analyst Shannon Banderman and asked to see Weeks. 

Banderman informed Barton that Weeks was at lunch and directed her to supervisor Kim 

Cello. Cello was in a meeting with the director of the biostatistics department on the Davis 

4 The demonstrated followed several confrontations between Barton and Weeks. 
Barton had entered the department four or five times prior to January 9, 2001, to meet with 
employees. She said it was a "hot spot" which generated a lot of employee complaints. During 
four of these visits, Barton had angry exchanges with Weeks, who claimed she had no right to 
be present in the department. At some point prior to January 9, Barton testified, labor relations 
representative Ron Gordon informed her in a telephone conversation that her conduct in the 
workplace was in violation of the contract and there would be consequences. 
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