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STATE OF CALIFORNIA
DECISION OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD
CALIFORNIA FACULTY ASSOCIATION,
Case No. LA-CE-784-H

Charging Party,

PERB Decision No. 1823-H

V.

TRUSTEES OF THE CALIFORNIA STATE
UNIVERSITY,

February 23, 2006

Respondent.
Appearances: Rothner, Segall & Greenstone by Bernhard Rohrbacher, Attorney, for California
Faculty Association; Donald A. Newman, University Counsel, for Trustees of the California
State University.
Before Duncan, Chairman; Whitehead and Shek, Members.
DECISION
DlJJ\-JCAN, Chairman: This case is before the Public Employment Relations Board
(PERB or Board) on exceptions filed by the Trustees of the California State University (CSU)
to an administrative law judge's (ALJ) proposed decision (attached). The unfair practice
charge alleged that CSU violated the Higher Education Employer-Employee Relations Act
(HEERA) 1 by conditioning agreement on the parties' memorandum of understanding (MOU)
on the waiver of a statutory right. The California Faculty Association (CFA) alleged that this
conduct constituted a violation of section 3571 of HEERA.
We have reviewed the entire record in this case, including, but not limited to, the unfair
practice charge, answer to the complaint, CFA's opening brief, post-hearing briefs from both
parties, and CFA's reply brief to the CSU post-hearing rebuttal brief, exceptions filed by CSU,
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HEERA is codified at Government Code section 3560, et seq.

CFA's response,
response, and
request for
argument. We
We find
findthe
the proposed
proposed decision
decision of
ofthe
the
CFA's
and CSU's
CSU's request
for oral
oral argument.
ofprejudicial
prejudicialerror
errorand
andadopt
adoptititasasthe
the decision
decisionof
ofthe
theBoard
Boarditself.
itself.
ALJtotobe
befree
free of
ALJ
DISCUSSION
DISCUSSION
CSUrequested
requested oral
oral argument
argumentininthis
thiscase
case stating
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thatthe
theissues
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CSU
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and peer
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A
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desiring to
to argue
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orally before
before the
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Board itself
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A party
exceptions to
the proposed
withthe
the
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the
to the
proposed decision
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shall file
file with
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to
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of
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request.
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oral argument.
argument.
oral
CSU has
has met
met the
the requirements
requirements of
ofthis
this section
sectionbut
butthe
therequest
requestisis denied
deniedby
bythe
theBoard
Board
CSU
because itit isis determined
determinedtotobe
beunnecessary
unnecessary ininthis
thiscase
casebecause
because the
the briefs
briefs submitted
submittedadequately
adequately
because
presented
to support
support
presented the
the issues
issuesand
andpositions
positionsof
of the
the parties,
parties, and
andthe
thefactual
factual record
record isis sufficient
sufficient to
the Board's
Board's decision.
decision. (Anaheim
(AnaheimUnion
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DecisionNo.
No.201.)
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the
The
EducationCode
Code
The issues
issues here
heresurround
surroundrestrictions
restrictionson
onthe
theauthority
authority of
of arbitrators.
arbitrators. Education
ofHEERA
HEERAand
andwas
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then
section 89542.5
89542.5 was
was enacted
enacted by
by the
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Legislature before
before the
the enactment
enactment of
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provides that
that the
the decision
decision of
of the
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arbitrator is
is final.
final. Over
Over
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amended by
by the
the Legislature.
Legislature. ItItprovides
later
the years
years CSU
CSU has
has issued
issued executive
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related to
the grievance/disciplinary
grievance/disciplinaryprocesses
processes that
that
the
executive orders
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ofthe
the arbitrator.
arbitrator.
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the authority
authority of
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MOU. Legislation
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Code
89542.5 from
from that
thatsupersession
supersession section.
section. That
Thatchange
changestated
stated that
that the
the Education
Education
Code section
section 89542.5
Code
be superseded
superseded by
the agreement
agreement provided
provided more
more than
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Code section
section could
could be
by an
anMOU
MOU only
only ififthe
benefitsororrights
rightsset
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thatsection.
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minimumlevel
levelofofbenefits
minimum
clearfrom
fromthe
thelegislative
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historyand
andplain
plainlanguage
languageofofthe
thestatutory
statutorychanges
changes
ItItisisclear
brought about
about by
bythat
thatlegislation
legislationthat
thatit itcaused
causedaachange
changeand
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establishedthat
thataaheightened
heightened
brought
review cannot
cannot be
be imposed
imposed on
on the
by the
the parties
parties in
in their
their collective
collective
standard of
standard
of review
the arbitrator
arbitrator by
We, therefore,
therefore, find
find that
that the
the ALJ
ALJ
bargaining agreement
agreement or
bargaining
or memorandum
memorandum of
of understanding.
understanding. We,
correctly
determined the
the new
new legislation
legislation set
set minimum
minimumstatutory
statutoryrights
rightsthat
thatwere
werenot
notsubject
subjecttoto
correctly determined
negotiationsand
andcorrectly
correctlydecided
decidedthe
thecase.
case.
negotiations
ORDER
ORDER
Based on
of fact,
fact, conclusions
conclusions of
oflaw,
law, and
and the
the entire
entire record
record in
in this
this
Based
on the
the foregoing
foregoing findings
findings of
State University
(CSU) violated
violated the
the Higher
Higher
case, itit is
is found
found that
that the
the Trustees
case,
Trustees of
of the
the California
California State
University (CSU)
Education Employer-Employee
Employer-Employee Relations
Relations Act
Act(HEERA),
(HEERA),Government
GovernmentCode
Codesection
section3571.
3571.
Education
hereby ORDERED
ORDEREDthat
thatCSU,
CSU,its
its
Pursuant to
to HEERA
HEERAsection
section 3563.3,
3563.3, ititisis hereby
Pursuant
administratorsand
andrepresentatives
representatives shall:
shall:
administrators
A.
A.

CEASE AND
AND DESIST
DESIST FROM:
FROM:
CEASE
11..

Insistingtotoimpasse
impasse on
on aa proposal
proposal that
that would
would limit
limitthe
theremedial
remedial authority
authority
Insisting

ofan
an arbitrator
arbitrator in
infaculty
facultystatus
status disputes,
disputes, and
and thereby
thereby unlawfully
conditionagreement
agreement on
on
of
unlawfully condition
waiver of
ofaa statutory
statutory right.
right.
waiver
2.
2.

Interferingwith
withthe
theright
rightofof
employeestotobeberepresented
representedby
bythe
the
Interfering
employees

California Faculty
Faculty Association
Association (CFA),
(CF A),the
theexclusive
exclusiverepresentative
representative of
of Bargaining
Bargaining Unit
Unit3.3.
California
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B.
B.

TAKE THE
THE FOLLOWING
FOLLOWING AFFIRMATIVE
AFFIRMATIVEACTION
ACTIONDESIGNED
DESIGNEDTO
TO
TAKE
EFFECTUATE THE
THE POLICIES
POLICIES OF
OF HEERA:
HEERA:
EFFECTUATE
11..

Withinten
ten(10)
(10)workdays
workdays following
followingthe
thedate
datethis
thisdecision
decisionisisno
nolonger
longer
Within

subjectto
to appeal,
appeal, post
post at
at all
all work
worklocations
locationsininthe
theCSU
CSUsystem
systemwhere
wherenotices
notices to
toBargaining
Bargaining
subject
ofthe
theNotice
Noticeattached
attachedhereto
hereto as
as an
an Appendix.
Appendix.
Unit33employees
employees are
are customarily
customarilyposted,
posted,copies
copies of
Unit
be signed
signed by
comply
The Notice
Notice must
must be
The
by an
an authorized
authorized agent
agentof
of CSU,
CSU, indicating
indicating that
that CSU
CSU will
will comply
ofthe
the Order.
Order. Such
Such posting
posting shall
shall be
be maintained
maintained for
for aa period
period of
of thirty
thirty (30)
(30)
withthe
the terms
terms of
with
be taken
taken to
to ensure
ensure that
that the
the Notice
is not
not reduced
reduced
consecutive workdays.
workdays. Reasonable
Reasonablesteps
steps shall
shall be
consecutive
Notice is
insize,
size, altered,
altered, defaced
defaced or
or covered
covered with
with any
any other
other material.
material.
in
2.
2.

Writtennotification
notificationofofthe
theactions
actionstaken
taken to
to comply
complywith
withthis
thisOrder
Ordershall
shall
Written

the Public
Public Employment
EmploymentRelations
RelationsBoard,
Board,ororthe
theGeneral
General
be made
made to
the General
General Counsel
Counsel of
be
to the
of the
directedby
bythe
theGeneral
General Counsel
Counsel
Counsel's designee.
designee. CSU
CSU shall
shall provide
providereports,
reports, ininwriting,
writing,asasdirected
Counsel's
or his/her
his/her designee.
designee. All
Allreports
reportsregarding
regardingcompliance
compliancewith
withthis
thisOrder
Ordershall
shallbebeconcurrently
concurrently
or
served on
on CFA.
CF A.
served

Members Whitehead
Whitehead and
and Shek
Shek joined
in this
this Decision.
Decision.
Members
joined in
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APPENDIX
APPENDIX

NOTICE TO
TO EMPLOYEES
EMPLOYEES
NOTICE
BY ORDER
ORDER OF
OF THE
THE
POSTED BY
POSTED
PUBLIC
EMPLOYMENT
RELATIONS
BOARD
PUBLIC EMPLOYMENT RELATIONS BOARD
of the
the State
State of
of California
California
An Agency
Agency of
An

Afteraahearing
hearing in
inUnfair
UnfairPractice
PracticeCase
Case No.
No. LA-CE-784-H,
LA-CE-784-H, California
CaliforniaFaculty
Faculty
After
Association
v.
Trustees
of
the
California
State
University,
in
which
all
parties
had the
the right
right
Association v. Trustees of the California State University, in which all parties had
to participate,
participate, itithas
has been
been found
found that
that the
the Trustees
Trustees of
State University
Universityviolated
violatedthe
the
to
of the
the California
California State
Higher
Education
Employer-Employee
Relations
Act,
Government
Code
section
3571.
Higher Education Employer-Employee Relations Act, Government Code section 3571.
As aa result
result of
ofthis
this conduct,
conduct, we
we have
have been
been ordered
As
ordered to
to post
post this
this Notice
Notice and
and we
we will:
will:
CEASE AND
AND DESIST
DESIST FROM:
FROM:
CEASE
1I..

Insistingtotoimpasse
impasse on
on aa proposal
the remedial
remedial authority
authority of
ofan
an
Insisting
proposal that
that would
would limit
limit the
arbitratorininfaculty
facultystatus
statusdisputes,
disputes, and
and thereby
thereby unlawfully
unlawfullycondition
conditionagreement
agreementon
onwaiver
waiverofofa a
arbitrator
statutory
right.
statutory right.
2.
Interferingwith
withthe
theright
rightofofemployees
employeestotobe
berepresented
represented by
by the
the California
California
2.
Interfering
Faculty Association,
Association,the
the exclusive
exclusive representative
representative of
of Bargaining
Bargaining Unit
Unit3.3.
Faculty

Dated: - - - - - - - - Dated:

TRUSTEES OF
STATE
TRUSTEES
OF THE
THE CALIFORNIA
CALIFORNIA STATE
UNIVERSITY
UNIVERSITY

By: - - - - - - - - - - - - - Authorized Agent
Agent
Authorized

THIS IS AN OFFICIAL
OFFICIAL NOTICE. IT
ITMUST
MUSTREMAIN
REMAINPOSTED
POSTED FOR
FOR AT LEAST THIRTY
THIRTY
WORKDAYS FROM
FROM THE
THE DATE
DATEOF
OF POSTING
POSTING AND
AND MUST
MUSTNOT
NOTBE
BE
(30) CONSECUTIVE WORKDAYS
REDUCED
IN
SIZE,
DEF
ACED,
ALTERED
OR
COVERED
WITH
ANY
OTHER
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER
MATERIAL.
MATERIAL.

STATE OF
OF CALIFORNIA
CALIFORNIA
STATE

PUBLICEMPLOYMENT
EMPLOYMENT
RELATIONS
BOARD
PUBLIC
RELATIONS
BOARD

CALIFORNIA FACULTY
FACULTYASSOCIATION,
ASSOCIATION,
CALIFORNIA
Charging Party,
Party,
Charging
V..
V

TRUSTEES OF
STATE
TRUSTEES
OF THE
THE CALIFORNIA
CALIFORNIA STATE
UNIVERSITY,
UNIVERSITY,

UNFAIRPRACTICE
PRACTICE
UNFAIR
LA-CE-784-H
CASE NO. LA-CE-784-H
PROPOSED DECISION
DECISION
PROPOSED
December
20, 2004
2004
December 20,

Respondent.
Respondent.
Appearances: Rothner,
Rothner, Segall
Segall and
and Greenstone
Greenstone by
California
Appearances:
by Glenn
Glenn Rothner,
Rothner,Attorney,
Attorney, for
for California
Faculty
Association;
Donald
Newman
and
Janette
Redd
Williams,
University
Counsel,
for
Faculty Association; Donald Newman and Janette Redd Williams, University Counsel, for
Trustees
State University.
Trustees of
of the
the California
California State
University.
Before Fred
Fred D'Orazio,
D'Orazio, Administrative
AdministrativeLaw
LawJudge.
Judge.
Before
PROCEDURAL HISTORY
HISTORY
PROCEDURAL
The California
California Faculty
Faculty Association
Association (CFA)
(CF A)initiated
initiatedthis
thisaction
actionon
onOctober
October15,
15,2003,
2003,by
by
The
filingan
anunfair
unfairpractice
practicecharge
charge against
against the
the Trustees
Trustees of
State University
(CSU).
filing
of the
the California
California State
University (CSU).
The
ofthe
the General
General Counsel
Counsel of
the Public
Employment Relations
Relations Board
Board (PERB
(PERB or
or
The Office
Office of
of the
Public Employment
Board) issued
issued aa complaint
on December
December 4,
The complaint
complaint alleges
alleges that
that CSU
CSU failed
failed to
to
Board)
complaint on
4, 2003.
2003. The
participateininthe
theimpasse
impasse procedure
procedure in
in good
good faith
faithby
byinsisting
insistingtotoimpasse
impasseon
onaagrievance
grievance
participate
procedure that
that did
did not
not maintain
maintain contractual
contractual restrictions
restrictions on
on arbitral
arbitral authority
authority in
in certain
certain disputes
disputes
procedure
involvingfaculty.
faculty.The
Thecomplaint
complaintalleged:
alleged:
involving
3. On
On or
or about
about December
December 10,
10, 2001,
2001, Charging
Charging Party
Party and
and
3.
Respondent initiated
negotiations concerning
concerning Article
Article10
10
Respondent
initiated negotiations
(grievance
19 ((disciplinary
disciplinary procedure)
procedure) of
of
(grievance procedure)
procedure) and
andArticle
Article 19
the
parties'
MOU,
seeking
to
harmonize
those
provisions
with
the
the parties' MOU, seeking to harmonize those provisions with the
requirements of
of Education
Education Code
Code section
section 89542.5.
Beginning on
on
requirements
89542.5. Beginning
or
about
August
25,
2002,
Charging
Party
and
Respondent
or about August 25, 2002, Charging Party and Respondent
participated
impasseprocedures
proceduresconcerning
concerningthese
thesesubjects
subjects
participated ininimpasse
pursuant
to
Government
Code
sections
3590
through
3593.
pursuant to Government Code sections 3590 through 3593.

4. On
On or
or about
about June
June 17,
17, 2003,
2003, Respondent
Respondent informed
informed Charging
Charging
4.
Party
would not
notenter
enter into
intoan
an agreement
agreement on
on Article
Article10
10
Party that
that it
it would
unless the
the agreement
agreement preserved
contractual
unless
preserved the
the existing
existing contractual
limitations
on
an
arbitrator's
remedial
authority
to grant
grant
limitations on an arbitrator's remedial authority to
appointment, reappointment,
reappointment, promotion
promotionorortenure.
tenure.
appointment,
CFA contends
contends that
that the
the position
position adopted
adopted by
by CSU
CSU was
was unlawful
unlawfulunder
underrecently
recentlyenacted
enacted
CFA
legislationsponsored
sponsoredby
bythe
theunion.
union.
legislation
The complaint
complaint alleges
alleges that
that CSU,
CSU, by
by conditioning
conditioningagreement
agreement on
on the
the waiver
waiverof
ofaastatutory
statutory
The
right, failed
failedand
and refused
refused to
to participate
participate in
inthe
the statutory
statutory impasse
impasse procedure,
ofthe
the
right,
procedure, in
in violation
violation of
1
Higher Education
Education Employer-Employee
Employer-Employee Relations
section 3571(e).
By
Higher
RelationsAct
Act (HEERA
(HEERA or
or Act)
Act) section
3571(e). By

the
ofemployees
employees to
to be
be
the same
same conduct,
conduct, the
thecomplaint
complaint also
also alleges,
alleges,CSU
CSUinterfered
interferedwith
with the
the right
right of
section3571(a).
3571(a).
represented by
CFA, in
in violation
violationofofsection
represented
by CFA,
CSU answered
answered the
on December
December 23,
23, 2003,
2003, generally
generally denying
denying all
allallegations
allegations
CSU
the complaint
complaint on
and setting
setting forth
forth aa number
number of
ofaffirmative
affirmativedefenses.
defenses.Denials
Denialsand
anddefenses
defenseswill
willbebeaddressed
addressed
and
as necessary.
necessary.
below,as
below,
A settlement
settlementconference
conference was
was conducted
conducted by
byaa Board
Boardagent
agent on
on January
January 26,
26, 2004,
2004, but
butthe
the
A
matter was
was not
not resolved.
resolved. Administrative
AdministrativeLaw
LawJudge
JudgeThomas
Thomas Allen
Allenconducted
conducted aa formal
formalhearing
hearing
matter
inLos
LosAngeles
Angeleson
onJune
June8,8,2004,
2004,and
andaabriefing
briefingschedule
schedulewas
wascompleted
completedononSeptember
September8,8,2004.
2004.
in
1

HEERAisiscodified
codifiedatatGovernment
GovernmentCode
Codesection
section3560
3560etetseq.
seq. Unless
Unless otherwise
otherwise
HEERA
indicated,
all
statutory
references
are
to
the
Government
Code.
In
relevant
part,
section3571
3571
indicated, all statutory references are to the Government Code. In relevant part, section
provides that
that itit shall
shall be
be unlawful
unlawfulfor
foraahigher
highereducation
educationemployer
employer to:
to:
provides
(a) Impose
Imposeor
orthreaten
threatento
toimpose
imposereprisals
reprisalson
onemployees,
employees, to
to
(a)
discriminate or
orthreaten
threaten to
to discriminate
discriminateagainst
againstemployees,
employees, or
or
discriminate
otherwise
to
interfere
with,
restrain,
or
coerce
employees
because
otherwise to interfere with, restrain, or coerce employees because
oftheir
theirexercise
exercise of
ofrights
rightsguaranteed
guaranteed by
bythis
thischapter.
chapter.
of
..................

• ••••••••••••••••

t-

.........

••••••••••••••••••

(e) Refuse
Refuse to
to participate
participateiningood
goodfaith
faithininthe
theimpasse
impasseprocedure
procedure
(e)
set
forth
in
Article
9
(commencing
with
Section
3590).
set forth in Article 9 (commencing with Section 3590).
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The matter
was reassigned
(PERB Regulation
Regulation
The
matter was
reassigned to
to the
the undersigned
undersignedon
on October
October4,
4, 2004.
2004. (PERB
wassubmitted
submittedfor
forproposed
proposeddecision
decisionatatthat
thattime.
time.
32168(b ). ) ItItwas
32168(b).)
FINDINGS OF
OF FACT
FACT
FINDINGS
Jurisdiction
Jurisdiction
section3562(1)(1)
3562(£)(1)and
and the
the
CFA isisan
an employee
employee organization
organization with
withthe
themeaning
meaningofofsection
CFA
exclusive representative
representative of
ofan
an appropriate
appropriate unit
unit of
ofacademic
academic employees
employees (Unit
3) within
withinthe
the
exclusive
(Unit 3)
of section
section 3562(i).
3562(i). CSU
CSUisisaa higher
higher education
education employer
employer within
withinthe
the meaning
meaning of
ofsection
section
meaning of
meaning
3562(g).
3562(g).
Background
Background
CSUtoto
In the
the early
early1970s,
1970s, two
two bills
billswere
wereintroduced
introducedininthe
theLegislature
Legislaturetotorequire
requireCSU
In
establish statutory
statutory grievance
grievance and
and disciplinary
disciplinaryaction
actionprocedures
proceduresfor
foracademic
academicemployees.
employees.
establish
Under the
the then-current
then-current grievance
grievance procedure,
procedure, the
the final
final decision
decisionininsuch
suchdisputes
disputes was
was made
made by
by
Under
the CSU chancellor.
Both bills
bills failed.
failed.
chancellor. Both
In 1974,
1974, CSU
CSU adopted
adopted Executive
the first
time provided
provided aa role
role for
for
In
Executive Order
Order 201,
201, which
which for
for the
first time
an arbitrator
arbitrator as
as part
part of
ofaa detailed
detailed grievance
grievance procedure.
procedure. In
Inbrief,
brief,aagrievance
grievancecommittee
committeewas
was
an
charged with
initiallydetermining
determiningififaagrievance
grievance hearing
hearing should
should be
be held.
the committee's
committee's
charged
with initially
held. IfIfthe
decision
an evidentiary
evidentiary hearing
hearing was
was held
held before
before aa hearing
or aa faculty
faculty
decision was
was affirmative,
affirmative, an
hearing officer
officer or
grievance committee.
committee. The
Thescope
scope of
ofauthority
authoritygiven
giventotothe
thehearing
hearing officer
officerororthe
thecommittee
committeewas
was
grievance
proceduralviolations
violationsthat
thatsubstantially
substantiallyprejudiced
prejudicedthe
thegrievant
grievanthad
had
limitedtotodetermining
determiningififprocedural
limited
occurred, evidence
evidence favorable
favorable to
to the
the grievant
grievant was
was ignored
ignored or
or the
the complained
complained of
ofaction
action was
was
occurred,
arbitrary. IfIfsuch
suchconduct
conductwas
wasfound,
found,the
thecommittee
committee or
orhearing
hearing officer
officerwould
wouldrecommended
recommended aa
arbitrary.
resolution to
to the
the campus
campus president.
president. The
Thepresident
president was
was bound
bound to
to concur
concur with
withthe
the
resolution
recommendation except
except where
or
recommendation
where itit was
was not
not supported
supported by
by the
the findings
findings of
of the
the hearing
hearing officer
officer or
committee, or
or the
the president
president concluded
concluded that
that compelling
compelling reasons
reasons existed
existed for
different result.
result.
committee,
for aa different
33

Under
Executive Order
Order 201,
201, the
the president's
president's decision
decisioncould
couldbe
beappealed
appealed to
to an
an arbitrator
arbitrator
Under Executive
on limited
limitedgrounds.
grounds. These
These included
includedarbitrary
arbitraryaction
actionby
bythe
thepresident,
president, departure
departure from
from
on
established procedures,
procedures, and
and failure
to consider
consider substantial
substantial evidence
evidence favorable
favorable to
to the
the grievant.
grievant.
established
failure to
thearbitrator
arbitratorfound
foundaffirmatively
affirmatively
anyofof
thesegrounds,
grounds,he
heororshe
shenext
nextdecided
decided ififthe
the
IfIfthe
ononany
these
president's decision
decision should
shouldbe
be upheld,
upheld, the
the matter
matter should
shouldbe
be remanded
remanded to
to the
the campus
campus for
president's
for
review,ororthe
thecommittee's
committee'srecommendation
recommendationshould
shouldbe
be upheld.
upheld. InInreaching
reachingaaconclusion,
conclusion,the
the
review,
takeany
anyofofthe
theabove
aboveactions
actionswas
wasbased
basedonly
only
arbitratordid
didnot
nothold
holdaahearing.
hearing.The
Thedecision
decisiontototake
arbitrator
on aa review
review of
ofthe
the record,
record, and
and the
the arbitrator
arbitrator was
was bound
bound by
by the
the findings
findings and
and conclusions
conclusions of
ofthe
the
on
hearing
on factual
factual matters.
matters. The
The arbitrator's
arbitrator's decision
decision was
was final
final and
and binding
binding on
on the
the
hearing officer
officer on
campus and
and the
the grievant.
grievant.
campus
Executive Order
Order 201
201 remained
remained in
(AB) 804
804
Executive
in existence
existenceuntil
until 1976,
1976, when
when Assembly
AssemblyBill
Bill (AB)
was enacted
enacted as
Thatsection
sectionlater
laterwas
wasrenumbered
renumberedEducation
Education
was
as Education
Education Code
Code section
section 24315.
24315. That
Code section
Underthe
the grievance
grievance procedure
procedure in
inthat
thatsection,
section,aafaculty
facultyhearing
hearing
Code
section 89542.5.
89542.5. Under
committeehears
hears grievances
grievances and
and disciplinary
disciplinaryactions,
actions,and
andmakes
makesrecommendations
recommendationstotothe
the
committee
campus president.
president. IfIfthere
thereisisaadisagreement
disagreementbetween
between the
the committee
committee and
and the
the president,
president, the
the
campus
grievance isis sent
sent to
to an
an arbitrator.
arbitrator. Two
Twoprovisions
provisionsofofEducation
EducationCode
Codesection
section89542.5
89542.5are
are
grievance
relevant here.
here. Section
Section 89542.5(a)(4)
89542.5(a)(4) provides:
provides:
relevant
Ifthere
there isis aa disagreement
disagreement between
between the
hearing
If
the faculty
faculty hearing
committee's
decision
and
the
state
university
president's
committee's decision and the state university president's
decision,
shall go
go before
before an
an arbitrator
whose decision
decision
decision, the
the matter
matter shall
arbitrator whose
shall be final.
final.

Education Code
Code section
section 89542.5(a)(7)(b)
89542.5(a)(7)(b) provides:
provides:
Education
For
purposes of
section, aa "grievance"
"grievance" isis an
an allegation
allegationby
byan
an
For purposes
of this
this section,
employee
that the
the employee
employee was
was directly
directlywronged
wrongedininconnection
connection
employee that
with
the
rights
accruing
to
his
or
her
job
classification,
benefits,
with the rights accruing to his or her job classification, benefits,
working
conditions,appointment,
appointment,reappointment,
reappointment,tenure,
tenure,
working conditions,
promotion,
reassignment,
or
the
like.
A
grievance
doesnot
not
promotion, reassignment, or the like. A grievance does
4

include matters,
matters, such
such as
as the
the salary
salary structure,
structure, which
whichrequire
require
include
legislative
action.
legislative action.
In
discussing the
the differences
differences between
between the
the grievance
grievance procedure
Executive Order
Order 201
201 and
and
In discussing
procedure in
in Executive
what would
wouldbecome
become Education
Education Code
Code section
section 89542.5,
89542.5, the
the legislative
legislative history
history of
ofAB
AB804
804does
does
what
not mention
mention the
the scope
scope of
of the
the arbitrator's
arbitrator's authority.
authority.
not
Withthe
the passage
passage of
Education Code
Code section
section 89542.5,
89542.5, CSU
CSU replaced
replaced Executive
Executive Order
Order
With
of Education
201 with
with Executive
Executive Order
Order240,
240, which
whichcontained
containedaamore
more detailed
detailed grievance
grievance procedure
procedure and
and
201
provided for
foraathree-person
three-person committee
committeeto
to hear
hear grievances.
grievances. The
Thegrievance
grievanceprocedure
procedureinin
provided
Executive
Order 240
240 is
is summarized
summarized immediately
immediately below.
below.
Executive Order
The committee
members. After
Afteraa
The
committee was
was selected
selectedfrom
from aapanel
panelof
of elected
electedfull-time
full-time faculty
faculty members.
hearing, the
the committee
of fact,
fact, conclusions,
conclusions,
hearing,
committee prepared
prepared aareport
reportincluding
including findings
findings of
recommendations and
and rationale.
rationale. The
The authority
authorityofofthe
thecommittee
committeewas
was limited.
limited.
recommendations
The Committee
Committee shall
shall determine
determine whether
whetherthe
the grievant
grievanthas
has
The
demonstrated
by
a
preponderance
of
the
evidence
that
he or
orshe
she
demonstrated by a preponderance of the evidence that he
was directly
directlywronged
wronged by
bythe
the action
actionwhich
whichgave
gaverise
risetotothe
the
was
grievance.
In
order
to
find
for
the
grievant,
the
Committee
must
grievance. In order to find for the grievant, the Committee must
find
that the
the grievant's
grievant's rights
rightswere
wereabridged
abridged by,
by,e.g.,
e.g., aa procedural
procedural
find that
violation
substantially
harmful
to
the
grievant;
a
failure
take
violation substantially harmful to the grievant; a failure tototake
into account
account substantial
substantial evidence
evidence favorable
favorable to
to the
the grievant
grievant (as
(as
into
distinguished
from
considering
evidence
and
evaluating
it
distinguished from considering evidence and evaluating it
adversely to
to the
the grievant);
grievant); action
action which
whichwas
was arbitrary,
arbitrary,
adversely
unreasonable,
prejudiced,
capricious,
or
not
supported
bythe
the
unreasonable, prejudiced, capricious, or not supported by
evidence;
action
which
was
not
consistent
with
appropriate
evidence; action which was not consistent with appropriate
criteriaor
orreasonable
reasonable standards;
standards; and
TheCommittee
Committee
criteria
and the
the like.
like. The
shall
not
conclude
that
a
grievant
was
wronged
by
an action
action
shall not conclude that a grievant was wronged by an
which
resulted from
from the
theexercise
exercise of
ofreasonable
reasonable judgment.
judgment.
which resulted
With
certain limitations,
limitations,the
thecommittee
committeenext
nextrecommended
recommendeda aremedy
remedytotothe
thecampus
campuspresident.
president.
With certain
The president,
president, in
in turn,
turn, was
was required
required to
to accept
accept the
the recommendation
recommendation unless
unless certain
certain factors
factors were
were
The
present.
therewas
wasaadisagreement
disagreementbetween
between the
the committee
committeeand
andthe
thecampus
campus president,
president, either
either
present. IfIfthere
the
grievant or
or the
the president
president could
could refer
refer the
the matter
matter to
to an
an arbitrator,
along with
withaa complete
complete
the grievant
arbitrator, along
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arbitrator,
the arbitrator,
before the
held before
was held
hearingwas
Nohearing
argument. No
written argument.
and written
proceeding and
the proceeding
ofthe
record of
record
record.
the record.
on the
based on
was based
decision was
whose decision
whose
stating
reportstating
issueaareport
wouldissue
he would
disagreement, he
nodisagreement,
wasno
therewas
determinedthere
arbitratordetermined
thearbitrator
IfIfthe
he
existed,he
disagreementexisted,
thata adisagreement
determinedthat
arbitratordetermined
thearbitrator
conclusion. IfIfthe
the conclusion.
for the
reason for
the reason
the
The
was justified.
recommendation was
the recommendation
withthe
disagreement with
president'sdisagreement
thepresident's
determine ififthe
woulddetermine
would
justified. The
factoror
offact
findings of
committee's findings
the committee's
(1) the
disagreement if:
findaadisagreement
to find
authority to
the authority
had the
arbitratorhad
arbitrator
if: (1)
contrarytoto
were contrary
or were
evidence or
the evidence
ofthe
preponderance of
byaapreponderance
supportedby
notsupported
werenot
lawwere
oflaw
conclusions of
conclusions
the
by the
supported by
andsupported
withand
consistent with
not consistent
were not
recommendations were
committee'srecommendations
the committee's
(2) the
law; (2)
law;
had
procedureshad
theprocedures
proceduresororthe
establishedprocedures
fromestablished
departurefrom
beenaadeparture
hadbeen
therehad
(3)there
findings;(3)
findings;
and
findingsand
committee's findings
the committee's
prejudiced the
substantially prejudiced
that substantially
way that
in aa way
applied in
erroneously applied
been erroneously
been
of
remedy beyond
recommended aa remedy
hadrecommended
committeehad
thecommittee
(4)the
or(4)
recommendations; or
recommendations;
beyond the
the authority
authority of
law.
to law.
contrary to
president or
the president
the
or contrary
committee's
the committee's
withthe
disagreement with
president'sdisagreement
thepresident's
foundthe
arbitratorfound
thearbitrator
IfIfthe
the
the recommendation.
adopt the
to adopt
required to
was required
arbitrator was
the arbitrator
unjustified, the
recommendation unjustified,
recommendation
recommendation. IfIfthe
the
adopt the
to adopt
required to
was required
arbitratorwas
the arbitrator
justified,the
disagreement justified,
president'sdisagreement
thepresident's
foundthe
arbitratorfound
arbitrator
been
notbeen
hadnot
procedureshad
240procedures
Order
ExecutiveOrder
thatExecutive
foundthat
arbitratorfound
thearbitrator
decision. If If
president'sdecision.
president's
the
240
the
onthe
effecton
prejudicialeffect
substantially prejudicial
have aa substantially
to have
as to
soas
appliedso
erroneouslyapplied
followedororerroneously
followed
president's
thepresident's
adoptthe
eitheradopt
couldeither
arbitratorcould
the arbitrator
recommendation,the
andrecommendation,
findingsand
committee'sfindings
committee's
the
reconsideration, the
the reconsideration,
Afterthe
reconsider the
cause the
or cause
decision or
decision
the committee
committee to
to reconsider
the grievance.
grievance. After
decision
arbitrator'sdecision
The arbitrator's
same arbitrator.
the same
using the
procedure, using
sameprocedure,
thesame
followthe
wouldfollow
matter would
matter
arbitrator. The
the
policiesofofthe
andpolicies
rulesand
withrules
consonant with
asconsonant
"insofaras
240"insofar
Order240
ExecutiveOrder
under Executive
final under
was final
was
laws
thelaws
withthe
consonant with
asconsonant
insofaras
andinsofar
campus,and
thecampus,
andofofthe
Chancellorand
the Chancellor
ofthe
Trustees,
Trustees, Office
Office of
States."
UnitedStates."
theUnited
andthe
Californiaand
ofCalifornia
of
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In 1978,
1978, CSU
CSU issued
issued Executive
Executive Order
Order 301.
301. InInallallmaterial
materialrespects,
respects,Executive
ExecutiveOrder
Order
In
ineffect
effectuntil
untilCSU
CSU
301 was
was similar
similar to
to Executive
Executive Order
Order 240.
240. Executive
ExecutiveOrder
Order301
301remained
remained in
301
and CFA
CFAnegotiated
negotiated their
their first
firstmemorandum
memorandum of
ofunderstanding
understanding (MOU)
(MOU)inin1983.
1983.
and
HEERA
HEERAbecame
became effective
effective July
July1,1, 1979.
1979. AAso-called
so-calledsupersession
supersession statute,
statute, HEERA
HEERA
HEERA
section 3572.5(a)
3572.5(a) provided
provided that
that "[ijn
"[i]nthe
thecase
case where
where the
the following
followingprovisions
provisionsofoflaw
areinin
section
law are
conflictwith
withaamemorandum
memorandumofofunderstanding,
understanding,the
thememorandum
memorandumof
ofunderstanding
understandingshall
shallbe
be
conflict
law
thatfellfell
under
thesupersession
supersessionclause
clause of
ofHEERA
controlling."Among
Amongthe
theprovisions
provisionsofof
controlling."
law
that
under
the
HEERA
as originally
originallyenacted
enactedwas
wasEducation
EducationCode
Codesection
section89542.5.
89542.5.
as
In addition,
addition, HEERA
HEERAsection
section3561(b),
3561(b), provides
provides in
in relevant
relevant part,
part, for
for the
the concept
concept of
of
In
shared governance.
shared
governance.
jointdecisionmaking
decisionmakingand
and
The Legislature
Legislature recognizes
recognizes that
that joint
The
consultationbetween
betweenadministration
administrationand
andfaculty
facultyororacademic
academic
consultation
employees
is
the
long-accepted
manner
of
governing
employees is the long-accepted manner of governing institutions
institutions
ofhigher
higherlearning
learningand
andisisessential
essentialto
tothe
theperformance
performanceof
ofthe
the
of
educational
missions
of
these
institutions,
and
declares
that
educational missions of these institutions, and declares that ititisis
the purpose
purpose of
ofthis
thischapter
chaptertotoboth
bothpreserve
preserveand
andencourage
encouragethat
that
the
process.
Nothing
contained
in
this
chapter
shall
be
construed
process. Nothing contained in this chapter shall be construed toto
restrict, limit,
limit, or
orprohibit
prohibitthe
thefull
fullexercise
exerciseof
ofthe
thefunctions
functions of
ofthe
the
restrict,
faculty
in
any
shared
governance
mechanisms
or
practices,
faculty in any shared governance mechanisms or practices,
including
the. ...
AcademicSenates
Senates of
of the
the California
CaliforniaState
State
including the
. . Academic
University,
and
other
faculty
councils,
with
respect
to
policies on
on
University, and other faculty councils, with respect to policies
academic and
and professional
the California
CaliforniaState
State
academic
professional matters
matters affecting
affecting the
University
....
The
principle
of
peer
review
of
appointment,
University . . . . The principle of peer review of appointment,
promotion, retention,
retention,and
and tenure
tenure for
foracademic
academic employees
employees shall
shall be
be
promotion,
preserved.
preserved.
The scope
scope of
of representation
representation excludes
excludes the
the "criteria
"criteriaand
andstandards
standards to
to be
be used
used for
for the
the
The
appointment, promotion,
promotion, evaluation,
evaluation,and
andtenure
tenure of
ofacademic
academic employees,
employees, which
whichshall
shallbe
bethe
the
appointment,
jointresponsibility
responsibilityofof
theacademic
academicsenate
senate and
and the
the trustees."
trustees." (Sec.
(Sec. 3562(r)(1).)
3562(r)(l).)
joint
the
humanresources
resources and
and aa member
member of
of
Cordelia Ontiveros,
Ontiveros, senior
senior director
directorfor
foracademic
academichuman
Cordelia
CSU's negotiating
negotiatingteam,
team,testified
testifiedthat
thatCSU
CSUdoes
doesnot
notnegotiate
negotiateabout
aboutthe
thecriteria
criteriaand
andstandards
standards
CSU's
77

faculty
determined by
are determined
matters are
these matters
becausethese
facultybecause
promotionofoffaculty
orpromotion
tenure, or
retention, tenure,
for retention,
for
by faculty
representation.
scopeofofrepresentation.
thescope
withinthe
fallwithin
not fall
do not
they do
and they
Senate, and
Academic Senate,
the Academic
and the
committees and
committees
leadingtoto
processleading
elaborateprocess
anelaborate
usedininan
areused
standardsare
thesestandards
thatthese
testifiedthat
furthertestified
Ontiverosfurther
Ontiveros
Disputes
members. Disputes
facultymembers.
tenure, retention,
regarding tenure,
decisions regarding
decisions
retention, or
or promotion
promotion for
for individual
individual faculty
the
throughthe
resolvedthrough
areresolved
ultimatelyare
and ultimately
decisions and
these decisions
fromthese
arise from
statusarise
facultystatus
concerning faculty
concerning
procedures.
arbitrationprocedures.
and arbitration
grievance and
grievance
TheMOUs
The
MOUs
the
Through the
1980s. Through
early 1980s.
the early
reached agreement
parties reached
The parties
The
agreementon
ontheir
theirfirst
first MOU
MOU in
in the
cases
authorityinincases
an arbitrator's
on an
successor agreements
years, successor
years,
agreementscontained
containedlimitations
limitations on
arbitrator's authority
from
adopted from
wereadopted
thesewere
Manyofofthese
tenure. Many
promotionorortenure.
reappointment,promotion
appointment,reappointment,
involvingappointment,
involving
the
example,the
Forexample,
present. For
the present.
to the
continued to
have continued
andhave
1984and
recommendationinin1984
factfinder'srecommendation
aa factfinder's
provides:
MOUprovides:
prior MOU
the prior
in the
procedure in
procedure
procedure will
in procedure
error in
an error
that an
find that
not find
shall not
arbitrator shall
The arbitrator
The
will
tenure
ortenure
promotion, or
reappointment, promotion,
appointment, reappointment,
an appointment,
overturn an
overturn
been
not
has
procedure
proper
that
basis
the
on
decision
decision on the basis that proper procedure has not been followed
followed
unless:
unless:
error;
procedural error;
of aa procedural
evidence of
1)
1) there
there is
is clear
clear and
and convincing
convincing evidence
and
and
to
respect to
withrespect
decision with
the decision
to the
was prejudicial
error was
such error
that such
2) that
2)
prejudicial to
'

grievant.
the grievant.
the

remand
betotoremand
willbe
error will
procedural error
such aa procedural
for such
remedy for
normal remedy
The normal
The
for
occurred
error
the
where the error occurred for
case to
the case
the
to the
the decision
decision level
level where
his/her
inhis/her
authority in
having authority
arbitrator
the
with
reevaluation,
reevaluation, with the arbitrator having
retain jurisdiction.
to retain
judgment to
judgment
jurisdiction.
reappointment,
appointment,reappointment,
grantappointment,
notgrant
shallnot
arbitratorshall
An arbitrator
An
found
where ititisisfound
cases
extreme
in
except
tenure
or
promotion
promotion or tenure except in extreme cases where
that:
that:

reasoned
onreasoned
basedon
notbased
wasnot
decisionwas
campus decision
final campus
the final
1) the
1)
judgment;
judgment;
88

2)
but for
for that,
that, ititcan
canbe
be stated
stated with
withcertainty
certaintythat
thatappointment,
appointment,
2) but
reappointment, promotion,
promotion,orortenure
tenurewould
wouldhave
havebeen
beengranted;
granted;
reappointment,
and
and
3) no
no other
other alternative
alternativeexcept
exceptthat
thatremedy
remedyhas
has been
been demonstrated
demonstrated
3)
by
the
evidence
as
a
practicable
remedy
available
to
resolvethe
the
by the evidence as a practicable remedy available to resolve
issue.
issue.

Other
on the
the arbitrator's
arbitrator's authority
authorityhave
have been
been place
MOUs between
between
Other general
general limitations
limitations on
place in
in prior
prior MOUs
CFA and
and CSU.
CSU. For
Forexample,
example,an
anarbitrator's
arbitrator'sdecision
decisionmust
mustbebebased
basedon
onthe
theevidence
evidenceand
and
CFA
arguments appropriately presented at the hearing and upon post-hearing briefs. And the

arguments appropriately presented at the hearing and upon post-hearing briefs. And the

arbitratorshall
shallhave
have no
no authority
authorityto
to add
add to,
to, subtract
subtract from,
from, modify,
modify, or
oramend
amend the
the provisions
provisions of
of
arbitrator
the MOU.
the
MOU.
The MOU
MOUcovering
coveringthe
theperiod
periodJuly
July1,1,1998
1998totoJune
June 30,
30,2001,
2001, was
was agreed
agreed to
to in
in midmidThe
1, 1998.
1998. During
Duringthe
thenegotiations,
negotiations,the
theparties
partiesreached
reached
1999 and
and made
July 1,
1999
made retroactive
retroactive to
to July
impasse and
and rights
rights in
inEducation
EducationCode
Codesection
section89542.5
89542.5became
becameeffective
effectiveagain
againbecause
becausethe
the
impasse
predecessor MOU
To comply
complywith
withsection
section89542.5,
89542.5,the
the CSU
CSUimplemented
implemented
predecessor
MOU had
had expired.
expired. To
Executive
Order 702,
702, which
whichcontained
containedan
an interim
interimgrievance
grievanceprocedure
procedureand
andbecame
became effective
effective
Executive Order
March 16,
16, 1999.
1999. ItItcontinued
continuedinineffect
effectuntil
until
partiesreached
reachedagreement
agreementon
onaasuccessor
successor
March
thethe
parties
MOU aa few
few months
months later.
later. The
Thegrievance
grievanceprocedure
procedure in
inExecutive
ExecutiveOrder
Order702
702 was
was similar
similartotothe
the
MOU
as undercutting
undercutting
procedure in
in the
the expired
expired MOU.
CFAdid
didnot
notchallenge
challengeExecutive
ExecutiveOrder
Order702
702as
procedure
MOU. CFA
Education Code
Code section
section 89542.5
89542.5 rights,
rights,ororon
onany
anyother
otherbasis.
basis.
Education
Senate Bill
1212
Senate
Bill 1212
On March
March 19,
19, 2001,
2001, Senator
Senator Gloria
Gloria Romero
Romero introduced
introduced Senate
Senate Bill
Bill1212
1212(SB
(SB1212).
1212).
On
The Legislative
Legislative Counsel's
Counsel's Digest
Digest described
described the
the bill
billas
as follows:
follows:
The
Existing law
law relating
relatingtotohigher
highereducation
education labor
laborrelations
relations provides
provides
Existing
that,
in
the
case
where
various
specified
statutes
conflict
withaa
that, in the case where various specified statutes conflict with
memorandum of
ofunderstanding,
understanding, the
the memorandum
memorandum of
of
memorandum
understanding
shall
be
controlling.
understanding shall be controlling.
9

This
bill would,
would,instead,
instead, provide
providethat,
that, with
withrespect
respect to
to aa
This bill
memorandum
of
understanding
entered
into
on
or
after
January1,1,
memorandum of understanding entered into on or after January
2002, aa prescribed
level
2002,
prescribed statutory
statutory provision
provision provides
provides aa minimum
minimum level
of
benefits
or
rights
and
shall
be
superseded
by
a
memorandum
of
of benefits or rights and shall be superseded by a memorandum of
understanding only
only ififthe
therelevant
relevantterms
terms of
ofthe
the memorandum
memorandum of
of
understanding
understanding
provide
more
than
the
minimum
level
of
benefits
understanding provide more than the minimum level of benefits
orrights
rightsprovided
providedby
bythat
thatstatute.
statute.
or
The bill
was amended
amended several
several times
times and
and signed
signed by
Governor Gray
Gray Davis
Davis on
on October
October12,
12,2001.
2001.
The
bill was
by Governor
SB 1212
1212 provides
provides that
that an
an MOU
may supersede
supersede conflicting
provisions in
in Education
Education
SB
MOU may
conflicting provisions
the relevant
relevant terms
provide more
more than
than the
the minimum
minimum
Code section
Code
section 89542.5
89542.5 only
only if
if the
terms of
of the
the MOU
MOU provide
level of
ofbenefits
benefits or
or rights
rights set
set forth
forth in
insection
section 89542.5.
89542.5. Thus,
Thus,SB
SB1212
1212amended
amendedsection
section3572.5
3572.5
level
to add
add the
the following:
to
following:
(b)(1)
Notwithstandingthe
theinclusion
inclusionininSection
Section89542.5
89542.5ofofthe
the
(1)Notwithstanding
(b)
of
Education
Code, except
except with
with respect
respect to
to paragraph
paragraph (5)
(5) of
Education Code,
subdivision
(a)
of
that
section,
of
a
provision
providing
that, ififthe
the
subdivision (a) of that section, of a provision providing that,
statute is
conflictwith
withaamemorandum
memorandumofofunderstanding
understanding
statute
is in
in conflict
reached
pursuant
to
this
chapter,
the
memorandum
of
reached pursuant to this chapter, the memorandum of
understanding
further legislative
legislative
understanding shall
shall be
becontrolling
controlling without
without further
of
understanding
requires
the
action,
unless
the
memorandum
action, unless the memorandum of understanding requires the
expenditure of
offunds,
funds, that
that section,
section, except
except for
for paragraph
paragraph (5)
(5) of
of
expenditure
subdivision
(a)
of
that
section,
provides
a
minimum
level
of
subdivision (a) of that section, provides a minimum level of
benefits or
orrights,
rights,and
andisissuperseded
superseded by
by a memorandum
memorandum of
of
benefits
understanding
the relevant
relevant terms
terms of
ofthe
the memorandum
memorandum of
of
understanding only
only ififthe
understanding
provide
more
than
the
minimum
level
of
benefits
understanding provide more than the minimum level of benefits
of
or rights
rights set
set forth
forth in
inthat
that section,
section, except
except for
for paragraph
paragraph (5)
(5) of
or
subdivision
(a)
of
that
section.
subdivision (a) of that section.

a

(2) This
This subdivision
subdivisiononly
onlyapplies
applies to
to aa memorandum
memorandum of
of
(2)
understanding
entered into
into on
onororafter
afterJanuary
January1,1,2002.
2002.
understanding entered
SB 1212
1212 also
also deleted
deleted Education
Education Code
Code section
section 89542.5
89542.5 from
fromthe
thestatutes
statutes that
that were
were subject
subjecttoto
SB
supersession under
under section
section3572.5(a).
3572.5(a).
supersession
On October
October 12,
12, 2001,
2001, SB
SB 1212
1212 became
The legislative
legislative history
historysurrounding
surrounding
On
became effective.
effective. The
the enactment
enactment of
SB 1212
1212 will
willbe
beaddressed
addressed in
in the
the discussion
discussion section
section below.
below.
the
of SB
The
parties' MOU
MOUexpired
expiredon
onJune
June30,
30,2001,
2001,and
andthey
theywere
werenegotiating
negotiatingfor
fora asuccessor
successor
The parties'
Despite the
the exchange
exchange of
proposals, the
fell
agreement as
agreement
as SB
SB 1212
1212 became
becameeffective.
effective. Despite
of proposals,
the parties
parties fell
10
10

intodisagreement
disagreement on
on several
several key
key issues,
issues, including
but not
not limited
limitedtotothe
thescope
scope of
ofan
an
into
including but
arbitrator's
authority in
in grievances
grievances involving
tenure, promotion
or appointment.
appointment. CFA
CF A took
tookthe
the
arbitrator's authority
involving tenure,
promotion or
positionthat
thattotolimit
limitananarbitrator's
arbitrator'sauthority
authoritybased
basedon
onmaintenance
maintenance of
ofexisting
existingcontractual
contractual
position
restrictionswould
wouldrun
runcounter
countertotoSB
SB1212
1212and
andnewly
newlyenacted
enactedsection
section3572.5(b)(1)
3572.S(b)(1)because
becausethe
the
restrictions
unrestricted remedial
remedial authority
of the
the arbitrator
arbitrator to
to provide
provide aa "final"
"final"decision
decisionunder
underEducation
Education
unrestricted
authority of
Code
89542.5(a)(4) constitutes
constitutes aa minimum
minimumright
rightthat
thatcannot
cannotbebesuperseded
supersededby
byan
an
Code section
section 89542.5(a)(4)
2
CSU,on
onthe
theother
otherhand,
hand, took
tookthe
the position
positionthat
thatneither
neithersection
section 3572.5(b)(1)
3572.5(b)(l) nor
nor
MOU.
MOU." CSU,

Education Code
Code section
4) prohibited
the scope
scope of
ofan
an
Education
section 89542.5(a)(
89542.5(a)(4)
prohibited the
the parties
parties from
from limiting
limiting the
arbitrator's authority.
authority.CSU
CSUargued
arguedthat
thatany
anynewly
newlynegotiated
negotiatedgrievance
grievanceprocedure
procedure must
must
arbitrator's
preserve existing
existing contractual
contractual limits
limits on
on an
an arbitrator's
arbitrator's authority.
authority.
preserve
In an
an exchange
exchange of
ofletters
inJanuary
Januaryand
and February
February2002,
2002, the
the parties
parties agreed
agreed to
to extend
extendthe
the
In
letters in
terms of
ofthe
the grievance
grievance procedure
procedure until
untilagreement
agreement on
on the
the implementation
implementationofofSB
SB1212
1212ororthe
the
terms
statutoryimpasse
impasse procedure
procedure is
is completed.
completed. Despite
Despitetheir
theirefforts,
efforts,the
theparties
partiescould
couldnot
notreach
reachan
an
statutory
agreement. On
OnAugust
August8,8, 2002,
2002, CFA
CFAfiled
filedaarequest
requestfor
forimpasse
impasse determination
determination with
withPERB
PERBon
on
agreement.
the ground
ground that
that the
the parties
parties had
had reached
reached impasse
impasse with
respect to
to implementation
implementationofofSB
SB1212.
1212.
the
with respect
The
agreed to
SB 1212
1212 to
to PERB
PERB for
for
The parties
parties agreed
to submit
submit the
the dispute
dispute regarding
regarding the
the meaning
meaning of
of SB
resolution,and
and on
on October
October 15,
15, 2003,
2003, CFA
CFA filed
filedthe
theinstant
instantunfair
unfairpractice
practicecharge.
charge.
resolution,
ISSUE
ISSUE
byinsisting
insistingon
onaa
DidCSU
CSUfail
failtotoparticipate
participateininthe
theimpasse
impasseprocedure
procedure in
in good
good faith
faithby
Did
proposal that
that placed
placed limits
on the
the authority
authority of
ofthe
the arbitrator
arbitratorininfaculty
facultystatus
statusdisputes,
disputes, in
in
proposal
limits on
violation
ofsection
section3571(e)
3571(e) and,
and, derivatively,
derivatively,section
section3571(a)?
3571(a)?
violation of

2
CFArecognizes
recognizes that
that an
an arbitrator's
arbitrator's authority
authority is
is generally
generally limited
limitedby
bythe
the California
California
"CFA
Arbitration
Act,
Code
Civ.
Proc.
section
1280
et
seq.
Arbitration Act, Code Civ. Proc. section 1280 et seq.
11
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CONCLUSIONS OF
OF LAW
LAW
CONCLUSIONS
CFA argues
argues that,
view of
ofSB
SB 1212,
1212, CSU's
CSU's insistence
insistence on
of
CFA
that, in
in view
on restricting
restricting the
the authority
authority of
the arbitrator
arbitrator in
infaculty
facultystatus
statusdisputes
disputesisisaaper
perse
se breach
breach of
ofthe
the duty
duty to
to participate
participateininthe
the
the
impasse procedure
procedure because
rights established
established by
by the
the
impasse
becauseproposals
proposalsaimed
aimedatatdiluting
diluting immutable
immutable rights
onPERB
PERBprecedent,
precedent, CFA
CF A contends
contends that
that minimum
minimum
Legislature are
are nonnegotiable.
nonnegotiable. Relying
Relyingon
Legislature
statutory rights
rights are
are not
not subject
subject to
to negotiation
statutory
negotiation when
when they
they derive
derive from
from preemptive
preemptive provisions
provisions of
of
the Education
Education Code.
Code.
the
CFAcontends
contendsthe
theplain
plainmeaning
meaningof
ofEducation
EducationCode
Codesection
section 89542.5(a)(4)
89542.5(a)(4)
Specifically,CFA
Specifically,
is that
that the
the arbitrator
arbitrator has
has the
the authority
to render
render aa final
final decision,
decision, and
and
and section
and
section 3572.5(b)(l)
3572.5(b)(1) is
authority to
MOUmay
maysupercede
supercede Education
Education Code
Code section
section 89542.5(a)(4)
89542.5(a)(4) only
only ififititprovides
providesmore
morethan
than
an MOU
an
the minimum
level of
ofbenefits
benefits or
or rights.
rights. According
AccordingtotoCFA,
CFA,the
thearbitrator's
arbitrator'sauthority
authoritytotorender
render
the
minimum level
be lowered
lowered by
by restricting
restrictingthe
thearbitrator's
arbitrator's
final decision
decisionrepresents
represents aa statutory
statutory floor
floor that
that cannot
cannot be
aa final
remedial authority,
authority,as
as was
was the
the case
case in
prior MOUs.
MOUs.
remedial
in prior
CFA would
wouldreject
reject the
the argument
argument that
that an
an arbitrator's
authority can
can be
and binding
CFA
arbitrator's authority
be final
final and
binding
while
at the
the same
same time
limitedininscope
scope or
or remedy.
remedy. IfIfthis
thiswere
werethe
thecase,
case,CFA
CFAasserts,
asserts, the
the
while at
time limited
SB 1212
1212 would
would have
have accomplished
accomplished nothing
nothing because
because a
a statutorily-mandated
right
enactment
enactment of
of SB
statutorily-mandated right
by an
an arbitrator
arbitrator would
would be
be virtually
virtuallymeaningless
meaningless ififititimpeded
impededthe
the arbitrator's
arbitrator's
to aa final
final decision
decision by
to
abilitytotoremedy
remedythe
thewrong.
wrong.
ability
CSU argues
argues that
1212 did
nothing to
to expand
expand or
or in
in any
any way
way alter
alter the
the
Inresponse,
response, CSU
In
that SB
SB 1212
did nothing
minimumlevel
levelofofrights
rightsand
andbenefits
benefitsininEducation
EducationCode
Codesection
section89542.5,
89542.5, which
whichhave
have remained
remained
minimum
unchanged since
Rather, SB
SB 1212
1212 merely
merely changed
changed section
unchanged
since 1976.
1976. Rather,
section 89542.5
89542.5 from
from aa "pure"
"pure"
supersession statute
statute that
couldhave
have been
been be
be superseded
superseded by
to aa
supersession
that previously
previously could
by an
an MOU
MOU to
"modified"
supersession statute
statute that
that can
can now
the MOU
MOU
"modified" supersession
now be
be superseded
supersededby
byan
anMOU
MOU only
only if
if the
provides more
more than
than the
the minimum
level of
ofbenefits.
benefits.
provides
minimum level
12
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Contrary to
to the
the position
positionadopted
adopted by
by CFA,
CFA, CSU
CSUargues
argues that
that the
the plain
plain meaning
meaning of
of
Contrary
Education
on an
authority. CSU
CSU
Education Code
Code section
section 89542.5
89542.5 does
doesnot
notprohibit
prohibit limits
limits on
an arbitrator's
arbitrator's authority.
contends that
that section
section 89542.5
89542.5 requires
requires only
onlyaa "bare
"barebones"
bones"grievance
grievanceprocedure,
procedure,and
andCSU
CSUisis
contends
theLegislature
Legislatureintended
intendedtotorequire
requireadditional
additionalfeatures
features
required to
to "put
"putflesh
fleshon
onthe
thebones."
bones."IfIf
required
the
in the
the arbitration
arbitrationprocedure,
procedure, CSU
CSU continues,
continues, itit would
wouldhave
have done
done so.
so. The
The Legislature
Legislature required
required
in
onlythat
that the
the decision
decision of
ofthe
the arbitrator
arbitrator be
be final.
final. ItItdid
didnot
notaddress
addressthe
the myriad
myriadof
ofissues
issues
only
associated with
with the
the arbitration
arbitrationprocess,
process, such
such as
as the
authority.
associated
the scope
scopeof
of the
the arbitrator's
arbitrator's remedial
remedial authority.
Instead, this
and other
other aspects
aspects of
CSU concludes.
concludes.
Instead,
this and
of the
the process
processwere
wereleft
left to
to the
the University,
University, CSU
CSUargues
argues further
further that,
that, atat the
the time
timeEducation
EducationCode
Codesection
section89542.5
89542.5 was
was enacted
enacted in
in
CSU
Order 201
201 and
and its
limitationson
onthe
the
1976, the
the Legislature
Legislature presumably
presumably was
was aware
aware of
1976,
of Executive
Executive Order
its limitations
scope of
the arbitrator's
arbitrator's authority.
authority.After
After
passageofofthe
thestatute,
statute,CSU
CSUenacted
enactedExecutive
Executive
scope
of the
thethe
passage
Orders
contained limitations
on the
the arbitrator's
authority. The
The
Orders 241
241 and
and301,
301,which
which similarly
similarly contained
limitations on
arbitrator's authority.
thegrievance
grievanceand
andarbitration
arbitration
latter remained
remained in
effect until
the first
first MOU
MOUinin1983.
1983. IfIf
latter
in effect
until the
the
procedures established
during the
requirements of
of
procedures
establishedby
by executive
executive order
order ((during
the period
period the
the minimum
minimum requirements
Education Code
Code section
section 89542.5
89542.5 were
were in
in effect)
effect) had
had been
been inconsistent
legislative intent,
intent,
Education
inconsistent with
with legislative
CSU contends,
contends, surely
would have
have revised
revised the
the statute
its intent.
intent.
CSU
surely the
the Legislature
Legislature would
statute to
to clarify
clarify its
Because
on arbitral
arbitral
Because the
the Legislature
Legislature did
did not
not do
do so,
so, CSU
CSUwould
would infer
infer that
that the
the limitations
limitations on
authoritywere
wereconsistent
consistent with
withthe
the Legislature's
Legislature'sintent.
intent.
authority
CSU next
next argues
argues that,
that, as
as the
charged with
administration of
ofEducation
EducationCode
Code
CSU
the entity
entity charged
with administration
section 89542.5,
89542.5, its
its interpretation
interpretation of
ofthe
the statute
statute should
should be
be given
given great
great weight.
While
section
weight. While
CSU
recognizingthat
thatPERB
PERBisisentitled
entitledtotodeference
deference in
in evaluating
evaluatingunfair
unfairpractice
practicecharges,
charges, CSU
recognizing
continues, this
this case
case is
is about
about the
the interpretation
interpretationofofthe
theEducation
EducationCode,
Code,an
anarea
areawhere
wherethe
the
continues,
deference owed
owed CSU
CSU trumps
trumps that
that which
whichisisowed
owedPERB.
PERB.
deference
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begin with
withCSU's
CSU' slast
lastargument
argumentregarding
regardingdeference
deferenceon
onissues
issuesofofstatutory
statutory
II begin
interpretation. Unlike
UnlikePERB,
PERB,CSU
CSUisisnot
notaaquasi-judicial
quasi-judicialagency
agencycharged
charged with
withadministering
administering
interpretation.
quasi-judicial decisions
decisions or
or quasi-legislative
quasi-legislative
the Education
Education Code
Code through
through issuance
issuance of
the
of quasi-judicial
regulations. Rather,
Rather,CSU
CSUhas
hasmerely
merelyadopted
adoptedaaposition
positionininadministering
administeringthe
therelevant
relevantstatutes.
statutes.
regulations.
administer HEERA,
HEERA, the
the Board
Board
As the
the expert
expert agency
agency established
established by
As
by the
the Legislature
Legislature to
to administer
has exclusive
overconduct
conduct that
that arguably
arguably violates
violates the
the Act.
Act. (See
(Seee.g.,
e.g., San
San Diego
Diego
has
exclusive jurisdiction
jurisdiction over
Teachers Association
While
Teachers
Association v.
v. Superior
Superior Court
Court (1979)
(1979) 24
24 Cal.3d
Cal.3d 1,
1,20-21
20-21[154
[154Cal.Rptr.
Cal.Rptr. 893].)
893].) While
PERB is
is not
not charged
charged with
enforcingthe
theEducation
EducationCode,
Code, the
the Board
Board as
as aa quasi-judicial
agency
PERB
with enforcing
quasi-judicial agency
may interpret
interpret the
the code
code to
to carry
carry out
out its
its duty
duty to
to administer
administer HEERA.
HEERA.Thus,
Thus,where
wherearguably
arguably
may
unlawfulconduct
conduct implicates
implicatesboth
boththe
the Education
Education Code
Code and
and HEERA,
HEERA, the
the Board
Board may
may interpret
interpret
unlawful
the code
code in
determining whether
whether the
the action
(See e.g.,
the
in determining
action constitutes
constitutes an
an unfair
unfair practice.
practice. (See
e.g., Wilmar
Wilmar
Union Elementary
Elementary School
School District
(2000) PERB
Union
District (2000)
PERB Decision
Decision No.
No. 1371-H,
1371-H, p.
p. 13.)
13.) Accordingly,
Accordingly, II
by the
the Legislature
Legislature with
withresolving
resolvingdisputes
disputessuch
suchatatthe
the
find
that PERB
PERB isisthe
the agency
agency charged
charged by
find that
or application
applicationofofEducation
EducationCode
Codesection
section89542.5
89542.5
one presented
presented here,
one
here, and
and CSU's
CSU's interpretation
interpretation or
notentitled
entitledtotogreater
greaterweight
weightthan
thanotherwise
otherwiseaccorded
accorded litigants
litigantsininPERB
PERBproceedings.
proceedings.
isis not
Section 3572.5(a)
3572.5(a) initially
initiallyprovided
providedthat
thatan
anMOU
MOUwould
wouldsupersede
supersedeEducation
EducationCode
Code
Section
the two
two were
were in
in conflict.
conflict.However,
However,SB
SB1212
1212amended
amended section
section 3572.5(a)
3572.5(a) to
to
89542.5 ififthe
section 89542.5
section
providethat
that an
an MOU
MOUwill
willsupersede
supersede section
section 89542.5
89542.5 "only
"onlyififthe
therelevant
relevant terms
terms of
ofthe
the
provide
memorandum of
of understanding
understanding provide
(Section
memorandum
provide more
more than
thanthe
theminimum
minimum level
level of
of benefits."
benefits." (Section
is whether
whether SB
SB 1212
1212 established
established minimum
3572.5(b)(l).)The
Thequestion
questiontotobe
bedecided
decidedhere
here is
3572.5(b)(1).)
minimum
of
statutory rights
rights not
not subject
subject to
to negotiation
negotiation because
because they
statutory
they derive
derive from
from preemptive
preemptive provisions
provisions of
the Education
Education Code.
Code.
the
representation under
The
conflicts between
between the
the scope
scope of
The test
test in
in resolving
resolving conflicts
of representation
under collective
collective
School District
Districtv.v.
bargaining
statutes and
bargaining statutes
and the
the Education
Education Code
Code isis found
found in
in San
San Mateo
Mateo City
City School
14
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Public Employment
EmploymentRelations
RelationsBoard
Board(1983)
(1983)33
33Cal.3d
Cal.3d850
850[191
[191Cal.Rptr.
Cal.Rptr.800]
800](San
(SanMateo).
Mateo).
Public
as follows:
follows:
In that
that case,
case, the
the California
CaliforniaSupreme
SupremeCourt
Courtstated
statedthe
thetest
testas
In
the Education
Education Code]
Code] clearly
clearly
Unless the
the statutory
statutory language
language [of
[ofthe
Unless
to
set
an
inflexible
standard
or
insure
evidences
an
intent
evidences an intent to set an inflexible standard or insure
proposalshould
shouldnot
not
immutable provisions,
provisions, the
the negotiability
negotiabilityofofaaproposal
immutable
be
precluded.
(San
Mateo,
at
pp.
864-865;
See
also
Fremont
be precluded. (San Mateo, at pp. 864-865; See also Fremont
UnifiedSchool
SchoolDistrict
District(1987)
(1987)PERB
PERBDecision
DecisionNo.
No.1240
1240
Unified
(Fremont).)
(Fremont).)
Stated another
another way,
agreements only
Stated
way, the
the Education
Education Code
Code preempts
preempts collective
collective bargaining
bargaining agreements
only if
if
mandatory provisions
provisions of
ofthe
thecode
code would
wouldbe
be"replaced,
"replaced,set
set aside
aside or
or annulled"
annulled" by
bythe
the agreement.
agreement.
mandatory
(San Mateo,
at p.
p. 864.)
864.)
(San
Mateo, at
PERB cases
cases in
this area
area tend
fall into
intotwo
twogeneral
generalcategories.
categories. When
Whenthe
the Legislature
Legislature
PERB
in this
tend to
to fall
written statutes
statutes in
mandatory terms,
theBoard
Board
has written
has
in mandatory
terms, leaving
leaving no
no discretion
discretion or
or room
room for
for flexibility,
flexibility, the
has found
found the
the particular
particular statute
statute preempts
preempts collective
bargaining. Conversely,
Conversely,when
whenthe
the
has
collective bargaining.
Legislature has
has crafted
crafted statutes
statutes in
Legislature
in permissive
permissiveterms,
terms,leaving
leavingdiscretion
discretionand
androom
roomfor
forflexibility,
flexibility,
the Board
Board has
has declined
declined to
to find
findthe
the area
area is
is preempted,
preempted, provided
provided that
that the
the subject
subject is
is otherwise
otherwise
the
negotiable. AAclose
closereading
readingofofPERB
PERBpreemption
preemptioncases
cases confirms
confirms that
that the
the Board,
Board, in
in addressing
addressing
negotiable.
bythe
the
preemptionarguments,
arguments,has
has chosen
chosen to
to pay
pay great
great attention
attentiontotothe
theprecise
preciselanguage
languageused
usedby
preemption
Legislature when
when enacting
enacting Education
EducationCode
Codesections.
sections. (See
(See e.g.,
e.g., Fremont,
Fremont, adopting
adopting proposed
proposed
Legislature
ofadministrative
administrativelaw
lawjudge
judgeatatpp.
pp.34-35.)
34-35.)
decision of
decision
in construing
construing statutory
statutorylanguage,
language, the
the Board
Board has
has placed
placed great
great weight
on the
the
Further,
Further, in
weight on
plain meaning
meaning of
of the
the words
words in
in dispute.
dispute. ItItisisimportant
importanttotoexamine
examinethe
thelanguage
language of
ofthe
the statute
statute
plain
and give
give effect
effect to
to each
each word.
(Long Beach
Beach Community
Community College
College District
District (2003)
(2003) PERB
PERB
and
word. (Long
thelanguage
languageofofaastatute
statute isis not
notambiguous,
ambiguous, then
then
Decision No.
No. 1564,
1564, p.
p. 10
10 (Long
(Long Beach).)
Beach).) IfIfthe
Decision
the plain
plain meaning
meaning of
of the
the language
language shall
(San Diego
Diego Community
Community
the
shall govern
govern its
its interpretation.
interpretation. (San
ofaa statute
statute must
must
College
(2001) PERB
PERB Decision
Decision No.
No. 1467,
1467, p.
p. 7.)
7.) Further,
Further, the
the words
words of
College District
District (2001)
15
15

be
context, keeping
keeping in
in mind
mindthe
the statutory
statutorypurpose,
purpose, and
and statutes
statutes or
or statutory
statutory
be construed
construed in
in context,
sections relating
to the
the same
same subject
and with
witheach
each other,
other,
sections
relating to
subject must
must be
be harmonized,
harmonized, both
both internally
internally and
v. Fair
FairEmployment
Employmentand
and Housing
Housing Commission
Commission (1987)
(1987)
to the
the extent
extent possible.
(Dyna-Med, Inc..
Inc., v.
to
possible. (Dyna-Med,
43 Cal.3d
Cal.3d 1379,
1379, 1386-1387
1386-1387 [241
[241 Cal.Rptr.
Cal.Rptr. 67];
67]; Long
LongBeach
Beachat
at p.
p. 10.)
10.)
43
Applyingthese
theseprinciples
principleshere,
here,I Iconclude
concludethat
thatsection
section3572.5(b)(1)
3572.S(b)(1)and
andEducation
Education
Applying
section 89542.5(a)(4),
89542.5(a)(4), read
read together,
together, establish
establish statutory
rights that
that may
may not
not be
be waived
waivedor
or
Code section
Code
statutory rights
insistedupon
uponto
toimpasse.
impasse. Education
EducationCode
Codesection
section 89542.5(a)(7)(b)
89542.5(a)(7)(b) defines
defines aa "grievance"
"grievance"as
as
insisted
"an allegation
allegation by
byan
an employee
employee that
that the
the employee
employee was
connection with
with the
the
"an
was directly
directly wronged
wronged in
in connection
rights accruing
accruing to
to his
his or
or her
her job
job classification,
classification, benefits,
benefits, working
workingconditions,
conditions,appointment,
appointment,
rights
reappointment, tenure,
tenure, promotion,
reassignment, or
EducationCode
Code section
section
reappointment,
promotion, reassignment,
or the
the like."
like." Education

mandatoryterms
termsthat
that"[iff
"[i]fthere
disagreementbetween
betweenthe
the
89542.5(a)(4) provides
providesininmandatory
89542.5(a)(4)
there is isa adisagreement
faculty hearing
hearing committee's
committee'sdecision
decisionand
and the
the state
state university
universitypresident's
president's decision,
decision, the
the matter
matter
faculty
(Italics supplied.)
supplied.) And
Andsection
section
shall go
go before
shall
before an
an arbitrator
arbitrator whose
whosedecision
decisionshall
shallbe
befinal."
final." (Italics
of
3572.S(b )(1)provides
provides that
that Education
Education Code
Code section
section 89542.5
89542.5 establishes
3572.5(b)(1)
establishesaa"minimum
"minimum level
level of
rights or
or benefits"
benefits"that
thatmay
maybe
be superseded
superseded by
provides"more
"morethan
thanthe
the
rights
by an
an MOU
MOU only
only ififititprovides
ofbenefits
benefits or
orrights
rightsset
set forth
forth ininthat
thatsection."
section."The
Theplain
plainlanguage
languageofofthese
these
minimum level
levelof
minimum
byan
an arbitrator
arbitratoron
on
sections is
is that
that an
an employee,
has the
to aa final
final decision
decision by
sections
employee, at
at minimum,
minimum, has
the right
right to
ofthe
the particular
particulargrievance.
grievance.
the merits
merits of
the
thegrievance
grievanceprocedures
procedures in
in the
the various
various
Presumably, the
the Legislature
Legislature was
was fully
fullyaware
awareofofthe
Presumably,
Ifthe
the Legislature
Legislature intended
intended to
to
MOUs and
and executive
executive orders
orders when
when itit passed
passed SB
MOUs
SB 1212.
1212. If

incorporatespecific
specificaspects
aspects of
ofthese
these grievance
grievance procedures
procedures as
could
incorporate
as part
part of
of the
the statutory
statutory floor,
floor, ititcould
in SB
SB 1212
1212 established
established aa statutory
righttotoaa
have done
done so.
Instead, the
the Legislature
Legislature in
have
so. Instead,
statutory minimum
minimum right
by an
an arbitrator
arbitrator(unless
(unless aa greater
greater benefit
benefit isis negotiated)
negotiated) and
and ititmust
mustbe
be presumed
presumed
final
decision by
final decision
would
that the
the Legislature
authority would
that
Legislature intended
intended as
asmuch.
much. A
A proposal
proposalto
to limit
limit the
the arbitrator's
arbitrator's authority
16
16

create
to aa final
final decision
decision by
byan
an arbitrator.
arbitrator.
create aa lesser,
lesser,not
not aagreater,
greater,benefit
benefitor
orright
right than
than the
the right
right to
To conclude
conclude otherwise
otherwise would
would reduce
reduce the
the adoption
adoption of
of the
the minimum
minimumrights
rightsconcept
conceptininSB
SB1212
1212
To
ofgrievance
grievance and
and arbitration
arbitrationrights."
rights.
to an
an idle
idleact,
act, changing
changing nothing
nothingininthe
thearea
area of
to
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true, as
as CSU
CSU contends,
contends, that
that in
in prior
priornegotiations,
negotiations, the
the parties
parties agreed
agreed to
limitthe
the
ItIt isis true,
to limit
authority of
ofthe
the arbitrator
arbitrator and
and CSU
CSU issued
issued executive
However,
authority
executive orders
orderswith
with similar
similar restrictions.
restrictions. However,
those events
events took
to SB
SB 1212,
1212, when
when an
an MOU
couldsupersede
supersede rights
Education
those
took place
place prior
prior to
MOU could
rights in
in Education
Code
Because section
section 3572.5(b)(1)
3572.5(b)(l) mandates
mandates that
that the
the arbitrator's
arbitrator's decision
decision
Code section
section 89542.5.
89542.5. Because
shall be
be final,
sets aa so-called
and the
the arbitrator's
arbitrator's authority
authority may
may not
not be
be
shall
final, itit sets
so-called "statutory
"statutory floor,"
floor," and
as was
was the
the case
case in
prior MOUs.
MOUs.
restricted, as
restricted,
in prior
Under
1212, an
may supersede
supersede Education
Under SB
SB 1212,
an MOU
MOU may
Education Code
Codesection
section89542.5(a)(4)
89542.5(a)(4) "only
"only ifif
the relevant
relevant terms
terms of
of the
the memorandum
memorandum of
ofunderstanding
understanding provide
providemore
morethan
thanthe
the minimum
minimumlevel
level
the
ofbenefits
benefits or
or rights
rights set
set forth
forth in
in that
that section."
section." AAproposal
proposalthat
thatincludes
includesfewer
fewerrights
rightsororbenefits,
benefits,
of
(such as
as limitations
on the
the authority
authority of
ofthe
the arbitrator)
arbitrator)would
wouldrun
runcounter
countertotothe
theexpress
express terms
terms of
of
(such
limitations on
SB 1212.
1212. As
As CFA
CFAargues,
argues, ififthe
the requirement
requirement that
is not
not
SB
that an
an arbitrator's
arbitrator's "decision
"decision shall
shall be
be final"
final" is
statutorily protected
protected minimum
minimum right,
right, there
there would
would be
be no
no minimum
minimum level
levelof
ofrights,
rights,and
andthe
the
aa statutorily
CSU
be free
free to
to eliminate
eliminate or
or erode
erode any
any statutory
statutory due
due process
limitingthe
the
CSU would
would be
process right
right by
by limiting
arbitrator'sauthority
authoritytotothe
the extent
extent that
that the
the underlying
is rendered
Adoption of
of
arbitrator's
underlying right
right is
renderedillusory.
illusory. Adoption
the position
position advanced
advanced by
CSU would
would mean
mean the
to an
an arbitrator's
decision which
which
the
by CSU
the statutory
statutory right
right to
arbitrator's decision
"shall
be final"
final"could
couldbe
be"replaced,
"replaced,set
setaside
aside or
orannulled"
annulled"by
byan
anagreement,
agreement, clearly
clearly
"shall be

3
Contrary
CSU's
argument,CFA's
CF A'sfailure
failuretotochallenge
challengethe
thevarious
variousexecutive
executiveorders
orders
Contrary
toto
CSU's
argument,
does not
A may
assert the
does
not compel
compel aa conclusion
conclusion that
that CF
CFA
may not
not now
now assert
theclaim
claim to
to statutory
statutory minimum
minimum
rights
under
SB
1212.
The
decision
not
to
challenge
the
various
executive
orders
or
attempttoto
rights under SB 1212. The decision not to challenge the various executive orders or attempt
of
negotiate better
better rights
rights in
in MOUs
MOUspre-dated
pre-dated SB
SB 1212
1212 and
and may
may have
have been
been made
negotiate
made for
for aa variety
variety of
reasons
about
which
one
can
only
speculate
at
this
time.
Failure
to
act
in
this
regard
does
not
reasons about which one can only speculate at this time. Failure to act in this regard does not
relinquish the
the right
rightto
todo
do so
so for
forall
alltime.
time.Moreover,
Moreover,rather
ratherthan
thanpursue
pursuethe
theissue
issuethrough
throughthe
the
relinquish
bargaining
process
or
other
means,
CF
A
pursued
it
through
the
legislative
process.
bargaining process or other means, CFA pursued it through the legislative process.
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impermissibleunder
underrelevant
relevantcase
case law
law dealing
dealing with
withpreemptive
preemptiveEducation
EducationCode
Codeprovisions.
provisions.
impermissible
(See e.g.,
864-865; Fremont.)
Fremont.)
(See
e.g., San
San Mateo
Mateo at
at pp.
pp. 864-865;
be
recognize that,
that, as
as aa general
II recognize
general rule,
rule, parties
parties may
may agree
agreethat
thatan
anarbitrator's
arbitrator's decision
decision will
will be
final and
and binding
binding while
while at
at the
the same
final
sametime
timelimit
limit the
thearbitrator's
arbitrator'sauthority.
authority. The
The typical
typical limitation
limitation
is that
that an
an arbitrator
arbitrator may
may not
add to,
the terms
Thisisis
is
not add
to, subtract
subtract from
from or
or modify
modify the
terms of
of the
the MOU.
MOU. This
essentially what
what happened
happened in
However, limits
limitson
on arbitral
arbitralauthority
authoritytypically
typically
essentially
inprior
prior MOUs.
MOUs. However,
occur in
innegotiations
negotiations where
where parties
parties are
are free
free to
to bargain
bargain without
withoutthe
the requirement
requirement to
to adhere
adhere to
to
occur
minimumstatutory
statutoryrights.
rights. SB
SB1212
1212altered
alteredthe
thenegotiations
negotiations landscape
landscape in
regard. Rights
Rights in
in
minimum
in this
this regard.
Education Code
Code section
section 89542.5
89542.5 for
for the
the first
first time
timeare
are recognized
recognized as
as aa statutory
floor and
and the
the
Education
statutory floor
to negotiate
negotiate about
about such
such rights
the MOU
MOUthat
thatresults
resultsprovide
providegreater
greater
parties are
are free
free to
parties
rights only
only ififthe
rightsthan
thanthose
thoseset
set forth
forthininthe
thestatute.
statute.
rights
sharedgovernance,
governance,as
asCSU
CSU
This conclusion
conclusion isis not
not ininconflict
conflictwith
withthe
theprinciple
principleofof
This
shared
contends. Granted,
Granted, section
section 3562(r)(1)
3562(r)(l)excludes
excludes from
from the
the scope
scope of
ofrepresentation
contends.
representation the
the "criteria
"criteria
and standards
standards to
evaluation, and
and tenure
tenure of
ofacademic
academic
and
to be
be used
used for
for the
the appointment,
appointment, promotion,
promotion, evaluation,
employees which
which shall
shallbe
be the
the joint
jointresponsibility
responsibilityofof
theacademic
academicsenate
senateand
andthe
thetrustees."
trustees."
employees
the
However, section
section 3572.5(a)
3572.5(a) has
has always
always permitted
permitted the
the parties
parties to
negotiate an
that
However,
to negotiate
an MOU
MOU that
contained
greater rights
than are
are found
found in
inEducation
EducationCode
Codesection
section89542.5,
89542.5,and
andthereby
thereby
contained greater
rights than
SB 1212,
1212, any
covering section
section 89542.5
89542.5 rights
rights
supersede the
Withthe
the passage
passage of
supersede
the statute.
statute. With
of SB
any MOU
MOU covering
must include
include greater
greater rights
rights and
and benefits
benefits beyond
beyond the
the statutory
statutory floor.
floor. If If
thesupersession
supersessionconcept
concept
must
the
shared governance,
governance, itit is
prior to
to SB
SB 1212
1212 did
did not
not conflict
conflict with
withthe
the principle
principleofofshared
prior
is difficult
difficult toto
conclude that
ofsupersession
supersession after
the principle
principle of
ofshared
shared
conclude
that the
the principle
principle of
after SB
SB 1212
1212 conflicts
conflicts with
with the
governance. Accordingly,
Accordingly,I Iconclude
concludethat
thatsection
section3562(r)(1)
3562(r)(l)provides
providesno
nodefense
defense to
to the
the
governance.
allegations in
in the
the complaint.
complaint.
allegations
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concluded,therefore,
therefore,that
thatthe
theplain
plainlanguage
language ininSB
SB1212
1212and
and the
the equally
equallyplain
plain
ItItisisconcluded,
mandatory language
language in
in Education
Education Code
Code section
section 89542.5
89542.5 compel
compel the
the conclusion
conclusionthat
thataa proposal
proposal
mandatory
that adheres
adheres to
contractual restrictions
restrictions on
on the
the authority
authority of
ofan
an arbitrator
arbitratorisisnot
notnegotiable
negotiable
that
to prior
prior contractual
under HEERA,
HEERA,and
and insistence
insistence on
on such
such aa proposal
As CFA
CFA argues,
argues, ififan
an
under
proposal to
to impasse
impasseisisunlawful.
unlawful. As
arbitrator'sauthority
authoritycan
canbe
befinal
finaland
andbinding
bindingwhile
whileatatthe
thesame
sametime
timelimited
limitedininscope
scopeoror
arbitrator's
remedy, SB
SB 1212
1212 would
wouldhave
have been
been an
an idle
idle legislative
legislative act.
act. The
Thelegislative
legislativehistory
historylends
lendssupport
support
remedy,
to the
the conclusions
conclusionsreached
reachedabove.
above.
to
Legislative History
History
Legislative
"Inthe
the construction
constructionof
ofaastatute
statute the
the intention
intention of
ofthe
the Legislature
Legislature ....
to be
be pursued
pursued ifif
"In
. . isis to
possible .....
(CodeCiv.
Civ.Proc.,
Proc.,sec.
sec. 1859.)
1859.) The
Theextrinsic
extrinsicaids
aidswhich
whichcomprise
comprisethe
the legislative
legislative
possible
. ..""(Code
history"may
"mayshow
showthe
thecircumstances
circumstancesunder
underwhich
whichthe
thestatute
statutewas
waspassed,
passed, the
the mischief
mischiefatat
history
which ititwas
was aimed
aimed and
and the
the object
object itit was
was supposed
supposed to
of
which
to achieve
achieve....
. . . .[K]nowledge
[Knowledge of
circumstances and
and events
events which
which comprise
comprisethe
therelevant
relevantbackground
backgroundofofaastatute
statuteisisaanatural
natural
circumstances
th

basis for
for making
making such
such findings."
findings." (2A
(2ASutherland,
Sutherland,Statutory
StatutoryConstruction
Construction(6th
(6 Ed.
Ed.2000,
2000,sec.
sec.
basis
48:3.)
Moreover, ififthe
themeaning
meaningof
ofaastatute
statute is
is without
without ambiguity,
ambiguity,doubt,
doubt, or
oruncertainty,
uncertainty,then
then
48:3.) Moreover,
the language
language controls.
Butififthe
themeaning
meaningofofthe
thewords
wordsisisnot
notclear,
clear,courts
courtsmust
musttake
takethe
the
the
controls. But
second step
(Dyna-Med. Inc.
Inc. at
at pp.
pp. 1386-1387.)
1386-1387.) The
TheBoard
Board
second
step and
andrefer
refertotothe
thelegislative
legislativehistory.
history. (Dyna-Med.
has followed
these principles
and used
used legislative
history in
in interpreting
interpretingHEERA.
HEERA.(See
(Seee.g.,
e.g.,
has
followed these
principles and
legislative history
The Regents
Regents of
ofCalifornia
California(1982)
(1982)PERB
PERBDecision
DecisionNo.
No.253-H,
253-H,p.p.44(Regents).
(Regents).
The
of the
the University
University of
There are
are several
that shed
shed light
on the
the intention
intention of
ofthe
the Legislature.
Legislature.
There
several pieces
piecesof
of legislative
legislative history
history that
light on
The Senate
Senate Committee
Committee on
on Education
EducationReport
Reportdescribed
describedthe
theissue
issuepresented
presentedby
bySB
SB1212
1212
The
as follows:
"theproponents
proponentsof
ofthis
thisbill
billhave
havenarrowly
narrowlyselected
selectedthe
thestatute
statute relative
relative to
to
as
follows: "the
establishing various
various procedures
procedures and
and processes
actions to
to lift
liftout
out
establishing
processesfor
for grievance
grievance and
and disciplinary
disciplinary actions
ofthe
the supersession
supersession proviso,
whetheragreed
agreed to
to or
or imposed
imposed - cannot
cannot be
be
of
proviso, so
so that
that any
any final
final MOU
MOU -- whether
19
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less than
than that
The report
as
less
that provided
provided by
by statute."
statute." The
report describes
describesthe
the"NEED
"NEED FOR
FORTHE
THE BILL"
BILL" as
follows: "This
"Thisbill
billwould
wouldensure
ensurethat
thatstate
statelaw
lawrelative
relativetotogrievance
grievance and
and disciplinary
disciplinaryaction
action
follows:
procedures in
in the
the CSU
CSU isis aa floor,
andthat
that these
these legal
legal rights
rights cannot
cannotbe
be eliminated
eliminatedororreduced
reduced
procedures
floor, and
(Italicsadded.)
added.) Similarly,
Similarly,the
theAppropriations
AppropriationsCommittee
Committee
through collective
collective bargaining."
bargaining." (Italics
through
Fiscal Summary
Summaryindicates
indicates that
that "the
"thegrievance
grievance procedure
procedure in
in the
the Education
Education Code
Code will
willbecome
becomethe
the
Fiscal
floorfrom
fromwhich
whichall
allfuture
futurenegotiations
negotiationsmust
mustproceed."
proceed." (Italics
(Italicsadded.)
added.)
floor

Inreference
reference to
to the
the protection
protection of
ofdue
due process
process rights
for CSU
CSU faculty,
faculty, the
the Senate's
Senate's Third
Third
In
rights for
Reading Analysis
ofSB
SB 1212
1212 states:
states: "According
to the
the sponsor,
sponsor, these
these rights
in
Reading
Analysis of
"According to
rights [found
[found in
Education Code
Code section
section 89542.5]
89542.5] should
should never
never be
be aa subject
bargaining.
Education
subject of
of collective
collective bargaining.
Furthermore, the
the sponsor
sponsor believes
believes that
that the
the legislation
legislation provides
providesaa base
base labor
labor protection
protection that
that
Furthermore,
benefits the
the process
(Italics added.)
added.) The
TheThird
ThirdReading
Reading Analysis,
Analysis,prepared
prepared
benefits
process of
of negotiations."
negotiations." (Italics
by the
the Assembly
Assembly Committee
Committee on
on Higher
Higher Education,
Education, contains
contains almost
And in
in
by
almost identical
identical language.
language. And
the "Comments"
"Comments"section
sectionofofthe
theUnfinished
UnfinishedBusiness
BusinessAnalyses
AnalysesofofSB
SB1212,
1212,the
theSenate
Senate Rules
Rules
the
as follows:
follows:
Committee described
described the
Committee
the "Need
"Need for
for the
the Bill"
Bill" as
In materials
materials provided
provided by
by the
the sponsor,
sponsor, the
the California
Faculty
In
California Faculty
Association,
they state:
state: 'Recent
'Recent collective
collectivebargaining
bargainingdisputes
disputes
Association, they
with
the
CSU
have
included
the
administration's
desire
to reduce
reduce
with the CSU have included the administration's desire to
andeven
even eliminate
eliminate--faculty
facultydue
dueprocess
processrights.
rights.Due
Dueprocess
process
-- and
and
arbitration
are
essential
to
the
protection
of
academic
and arbitration are essential to the protection of academic
standards. The
The CSU
CSU should
should not
not be
be allowed
allowed to
to propose
propose conditions
conditions
standards.
orplace
place faculty
facultyininaa
that diminish
diminish statutory
statutorydue
due process
process rights,
rights, or
that
position
where
equitable
compensation
and
working
conditions
position where equitable compensation and working conditions
would have
have to
to be
be compromised
compromisedatatthe
theexpense
expenseofofthese
these academic
academic
would
protections.'
"
(Italics
added.)
protections.' " (Italics added.)
In the
the "Argument
"ArgumentininSupport,"
Support,"the
theanalyses
analyses continues,
continues, CFA
CF A "narrowly
"narrowlyselected
selectedthe
the statute
statute
In
relative to
to establishing
establishingthe
thevarious
variousprocedures
procedures and
and processes
processes for
grievance and
and disciplinary
relative
for grievance
disciplinary
actions to
liftout
outof
ofthe
thesupersession
supersession proviso,
so that
whetheragreed
agreedto
toor
or
actions
to lift
proviso, so
that any
anyfinal
final MOU
MOU -- whether
imposed -- cannot
cannot be
be less
less that
by statute."
(Italicsadded.)
added.)
imposed
that that
that provided
provided by
statute." (Italics
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The Third
Third Reading
Reading Analysis'
Analysis'summary
summaryofofthe
thelegislation
legislationstates
states
The
that existing
existing law
law relative
relative to
to grievance
grievance and
and disciplinary
disciplinary action
action
.....
. . . that
procedures
in
the
California
State
University
(CSU)
may
not
be
procedures in the California State University (CSU) may not be
superseded by
(MOU)unless
unless
superseded
by aa Memorandum
Memorandum of
of Understanding
Understanding (MOU)
the
MOU
provides
more
that
the
minimum
level
of
benefits
or
the MOU provides more that the minimum level of benefits or
rights provided
provided by
by that
that law.
law. (Italics
(Italicsadded.)
added.)
rights
For the
the following
followingreasons,
reasons, IIconclude
conclude that
that the
the foregoing
foregoing legislative
legislativehistory
historysupports
supportsthe
the
For
interpretation of
ofSB
SB 1212
1212 advanced
advanced by
Althoughprior
priorMOUs
MOUsand
andexecutive
executiveorders
orders
interpretation
by CFA.
CFA. Although
anylegislative
legislativehistory
historythat
thatthe
the
contained limits
limits on
on the
the arbitrator's
arbitrator's authority,
authority, there
there is
is little
little ififany
contained
Legislature focused
focused on
on preserving
preserving anything
anything other
other than
than the
the basic
basic rights
rights on
on the
the face
face of
of Education
Education
Legislature
arbitrationdecisions.
decisions.
Code section
section 89542.5
including the
the finality
finalityofofarbitration
Code
89542.5 itself,
itself, including
SB1212
1212was
was
The dominant
dominant thread
thread that
that runs
runs through
through the
the legislative
legislative history
historyisisthat
thatSB
The
intended to
to establish
establish that
that the
the law
law relative
relative to
to grievance
grievance and
and disciplinary
disciplinaryactions
actionswas
was aa statutory
statutory
intended
"floor,"and
andthat
thatthese
theserights
rights(in
(inparticular,
particular,Education
EducationCode
Codesection
section89542.5,
89542.5,which
whichmandates
mandates
"floor,"
that the
the arbitrator's
arbitrator's decision
decision "shall
"shallbe
befinal")
final")"cannot
"cannotbebeeliminated
eliminatedororreduced
reducedthrough
through
that
collectivebargaining."
bargaining."The
TheSenate's
Senate'sThird
ThirdReading
ReadingAnalysis
Analysisindicates
indicatesthat
thatCFA
CFAmade
madeititclear
clear
collective
that the
the finality
ofarbitration
arbitrationawards
awards "should
"should never
never be
be aa subject
The
that
finality of
subjectof
of collective
collective bargaining."
bargaining." The
analysis prepared
prepared by
Education is
is in
in accord.
accord. And
Andthe
the
analysis
by the
the Assembly
Assembly Committee
Committee on
on Higher
Higher Education
same Assembly
Assembly committee
committee noted
noted that
that CFA
CFAmade
made ititclear
clearthat
that CSU
CSU should
should not
notbe
be permitted
permittedtoto
same
propose conditions
conditionsthat
thatdiminish
diminishthese
thesestatutory
statutorydue
dueprocess
processrights.
rights.
propose
CSU's contention
contentionthat
that SB
SB 1212
1212 made
made no
no substantive
substantive changes
in
CSU's
changestoto"existing
"existing law"
law" in
EducationCode
Code section
section 89542.5,
89542.5, as
as reflected
in prior
prior MOUs
MOUsand
andexecutive
executiveorders,
orders, isis not
not
Education
reflected in
convincing. The
The"existing
"existinglaw"
law"isisfound
foundininthe
theplain
plainlanguage
languageofofEducation
EducationCode
Code section
section
convincing.
of
89542.5, which
which provides
provides that
that the
the arbitrator's
Asnoted,
noted, the
the focus
focus of
89542.5,
arbitrator's decision
decision "shall
"shall be
be final."
final." As
SB
1212 was
was on
establishing section
section 89542.5
89542.5 rights
rights as
as a
a statutory
not on
on preserving
preservingthe
the
SB 1212
on establishing
statutory floor,
floor, not

grievance procedures
procedures in
prior MOUs
MOUsor
orexecutive
executive orders.
orders. Granted,
Granted,prior
priorMOUs
MOUsand
andexecutive
executive
grievance
in prior
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orders contained
contained limits
on the
the authority
authorityofofthe
thearbitrator,
arbitrator,but
butthose
thosenegotiations
negotiationspre-dated
pre-datedSB
SB
orders
limits on
1212 and
and were
conducted under
under aa supersession
to override
override
1212
were conducted
supersession concept
conceptthat
thatpermitted
permitted an
an MOU
MOU to
SB1212,
1212,the
theparties
parties no
no longer
longermay
maynegotiate
negotiate an
an MOU
MOU
section 89542.5.
89542.5. With
Withthe
theenactment
enactmentofofSB
section
which undercuts
undercuts the
the finality
finalityof
ofthe
thearbitrator's
arbitrator'sdecision
decisionand
and imposes
imposes the
the kind
ofrestrictions
restrictions
which
kind of
found in
in prior
priorMOUs.
MOUs.
found
The reference
reference to
to "recent
"recent collective
collectivebargaining
bargainingdisputes,"
disputes,"cited
citedininthe
theSenate
Senate Rules
Rules
The
Committee's statement
statement about
does not
call for
for aa different
differentconclusion,
conclusion,as
as
Committee's
about the
the "need
"need for
for the
the bill,"
bill," does
not call
CSU contends.
contends. CSU
CSUasserts
asserts that
that disputes
disputes about
about arbitral
arbitral limits
limitsdate
dateback
backtoto1984,
1984,and
andtherefore
therefore
CSU
the
the history
history of
ofSB
SB1212
1212totorecent
recentdisputes
disputescould
couldnot
nothave
havebeen
beenaimed
aimedatatthe
the
the reference
reference in
in the
topic of
ofarbitral
arbitralauthority.
authority.However,
However,
evenif the
if the
referencetotorecent
recentdisputes
disputescreates
createssome
some
topic
even
reference
ambiguity,ititdoes
doesnot
notoutweigh
outweighthe
theclear
clearhistory
historythat
thatthe
theLegislature
Legislatureintended
intendedthe
the section
section
ambiguity,
89542.5 right
right to
to aa final
final decision
decision by
byan
an arbitrator
arbitrator to
to be
be immutable
immutable unless
unless an
an MOU
provided
89542.5
MOU provided
more that
that the
the statutory
statutory floor.
floor.
more
ofSB
SB 1212,
1212, Senator
Senator Romero,
Romero, similarly
similarlysuggest
suggestthat
thatthe
the
Statements by
by the
the sponsor
sponsor of
Statements
intent of
ofthe
the bill
billwas
was to
to preclude
preclude the
the kind
of limits
limits found
found in
in prior
priorMOUs.
MOUs. InInstatements
statements on
on the
the
intent
kind of
Senate floor,
Senator Romero
said that
CSU's proposal
proposal "removes
"removes arbitration
arbitrationrights
rightsininthe
theareas
areas
Senate
floor, Senator
Romero said
that CSU's
ofacademic
academic standards
standards such
such as
[and CSU]
CSU] ....
shouldnot
not be
be
of
as tenure
tenure and
andjob
job promotion
promotion ....
. . [and
. . should
oftrying
tryingtotodiminish
diminishthese
these most
most basic
basic labor
labor protections."
protections."
allowed to
to continue
continue its
its practice
practice of
allowed
(Italics added.)
added.) And
Andininaaletter
lettertotothe
thegovernor
governorurging
urgingthat
thathe
hesign
signthe
thebill,
bill,Senator
SenatorRomero
Romero
(Italics
wrote
the following:
following:
wrote the
SB 1212
1212 does
does not
not expand
expand employee
employee grievance
grievance rights,
rights, but
but merely
merely
SB
protects
a
minimum
level
of
due
process
rights
for
CSU
faculty.
protects a minimum level of due process rights for CSU faculty.
SB 1212
1212 is
is consistent
consistent with
with the
the protections
protections provided
provided all
allother
other
SB
education
public
employee
groups
who
are
guaranteed
a
education public employee groups who are guaranteed a
dueprocess
process rights
rightsininstate
state law,
law,and
and thus
thus are
are
minimumlevel
levelofofdue
minimum
ensured
a
level
of
grievance
rights
that
are
non-negotiable.
ensured a level of grievance rights that are non-negotiable.
(Italicsadded.)
added.)
(Italics
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In the
the same
same letter,
letter, Senator
SenatorRomero
Romerostated:
stated:
In
Allowingthe
theCSU
CSUadministration
administrationtotocontinue
continuetotoplace
placedue
due
Allowing
the table"
table" complicates
complicates the
the collective
collective
process protections
process
protections "on
"on the
bargaining
process.
Such
actions
contribute
to
"impasse"
bargaining process. Such actions contribute to "impasse"
outcomes, resulting
resulting in
inthe
the CSU
CSU administration
administrationunilaterally
unilaterally
outcomes,
imposing
working
conditions
and
compromising
thegood
good faith
faith
imposing working conditions and compromising the
intent of
ofnegotiations.
negotiations.
intent
CSU would
would give
give little
littleweight
weighttotoSenator
SenatorRomero's
Romero'sstatements.
statements. CSU
CSUargues
argues that
thatititisisthe
the
CSU
ofthe
the Legislature
Legislature as
as aa whole,
not the
the intent
of the
the sponsor
sponsor of
a bill,
that governs.
governs. InInany
any
intent of
intent
whole, not
intent of
of a
bill, that
event, according
according to
to CSU,
CSU, Senator
Senator Romero
Romero conceded
conceded in
inher
her comments
comments that
that SB
SB1212
1212does
does not
not
event,
expand
or change
change minimum
requirements, but
but merely
merelyprotects
protects aa
expand employee
employee grievance
grievance rights
rights or
minimum requirements,
minimumlevel
levelofofdue
dueprocess
process rights.
rights.And
Andnowhere
nowheredoes
doesSenator
SenatorRomero
Romeroexpressly
expresslystate
state that
that
minimum
SB 1212
1212 was
limitations on
on arbitral
arbitral authority.
authority.
the purpose
purpose of
the
of SB
was to
to prohibit
prohibit limitations
by Senator
Senator Romero
Romero are
are consistent
consistent with
the legislative
legislative
findthe
thestatements
statementsininthe
theSenate
Senate by
IIfind
with the
ofSB
SB 1212
1212was
was to
to
history outlined
outlinedabove
above and,
and, therefore,
therefore, support
support the
the conclusion
conclusion that
that the
the intent
intent of
history
preclude the
limits found
found in
in prior
priorMOUs.
MOUs.She
Shenoted
notedthat
thatthe
the intent
intent of
ofthe
the bill
billwas
wasto
to
preclude
the kind
kind of
of limits
academicstandards
standards
address aa CSU
"removes arbitration
arbitrationrights
rightsininthe
theareas
areasofofacademic
address
CSU proposal
proposal that
that "removes
and that
that CSU
CSU "should
"should not
not be
be permitted
permitted to
to continue
continue its
its
such as
as tenure
such
tenure and
andjob
job promotion,"
promotion," and
trying to
to diminish
diminishthese
these most
most basic
basic labor
labor protections."
protections." ItItbears
bearsrepeating
repeating that
thatthe
the
practice
practice of
of trying
byan
an
most basic
basic protection
protection in
inEducation
EducationCode
Code section
section 89542.5
89542.5 is
is the
the right
rightto
toaa final
finaldecision
decisionby
most
bedrawn
drawnfrom
fromRomero's
Romero'sstatement
statementisisthat
thatthe
theintent
intentofofSB
SB
arbitrator. The
Thelogical
logicalinference
inferencetotobe
arbitrator.
on the
the authority
of
1212 was
was to
1212
to prevent
prevent proposals
proposals that
that erode
erodethat
thatright
rightby
byplacing
placing limitations
limitations on
authority of
the
the arbitrator.
arbitrator.
Senator Romero's
Romero's letter
letter to
to the
the governor
governor also
also is
is consistent
consistent with
with the
the weight
weightof
ofthe
the
Senator
legislative history
historyand,
and, therefore,
therefore, tends
tends to
to corroborate
corroborate the
the conclusion
conclusion that
that the
the intent
intent of
ofSB
SB1212
1212
legislative
was
limits on
on arbitral
arbitralauthority.
authority.Romero
Romerowrote
wrotethat
thatSB
SB1212
1212would
wouldensure
ensurethat
thatdue
due
was to
to prohibit
prohibit limits
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process rights
in Education
Education code
code section
section 89542.5
89542.5 are
are "non-negotiable,"
"non-negotiable,"and
andCSU
CSUshould
shouldnot
notbe
be
process
rights in
permittedto
to continue
continuetotoplace
place due
due process
process protections
on the
the table.
Romero indicated
indicatedthat
thatSB
SB
permitted
protections on
table. Romero
1212 "does
"does not
not expand
expand employee
employee grievance
grievance rights"
rights"and
andshe
shedid
didnot
notexpressly
expresslymention
mention
1212
arbitrationlimits.
limits.But
Butthese
thesefactors
factorsdo
donot
nottrump
trumpthe
the weight
weightof
ofthe
the legislative
legislativehistory
historyoutlined
outlined
arbitration
above. And,
And,while
whileSB
SB1212
1212created
createdaanew
newsupersession
supersession concept,
concept, ititdid
didnot
notchange
change existing
existing
above.
rights in
inEducation
EducationCode
Codesection
section89542.5
89542.5 and
and therefore
therefore the
the rights
rightstherein
thereinwere
werenot
notexpanded.
expanded.
rights
SB 1212
1212 created
created aa statutory
floor in
inexisting
existingsection
section89542.5
89542.5 rights.
rights.
Rather, SB
Rather,
statutory floor
In addition,
addition, several
several unions
unions submitted
submitted letters
letters to
to the
the governor
governor or
legislators in
support of
of
In
or legislators
in support
SB 1212.
1212. For
Forexample,
example,the
theCalifornia
CaliforniaNurses
NursesAssociation
Associationnoted
notedthat
thatCSU
CSUhad
had"attempted
"attemptedtoto
SB
weaken the
weaken
the due
due process
processstatute
statutethrough
throughthe
thecollective
collectivebargaining
bargaining process
process...
. . .[and]
[and] ...
...
proposed that
that faculty
facultygive
giveup
uptheir
theirright
righttotoananarbitration
arbitrationhearing
hearingforfor
grievancesaddressing
addressing
proposed
grievances
tenure decisions."
decisions." The
The California
CaliforniaSchool
SchoolEmployees
Employees Association
Association wrote
wrote that
that state
state law
"should
tenure
law "should
be aa floor,
floor, and
and legal
legal rights
rights should
should not
not be
be eliminated
bargaining." The
The
be
eliminated through
through collective
collective bargaining."
California Professional
Professional Firefighters
that SB
an MOU
from
California
Firefighters wrote
wrote that
SB 1212
1212 would
would prohibit
prohibit an
MOU from
superseding due
due process
of
superseding
process and
and grievance
grievanceprotections
protections unless
unlessthe
theMOU
MOU surpasses
surpasses"the
"thefloor
floor of
benefits" under
under existing
existing law.
law. The
TheCalifornia
CaliforniaTeamsters
Teamsters Public
Public Affairs
AffairsCouncil
Counciland
andthe
the
benefits"
ofTeachers
Teachers wrote
that SB
SB 1212
1212 would
prevent CSU
CSU from
from weakening
weakening
CaliforniaFederation
Federation of
California
wrote that
would prevent
basic due
due process
process rights
the bargaining
process. The
The Academic
Academic Professionals
Professionals of
of
basic
rights through
through the
bargaining process.
California wrote
wrote that
that SB
SB 1212
1212 would
would establish
establish a
a "minimum
level of
ofdue
due process
process rights"
for
California
"minimum level
rights" for
employees. And
And the
the California
CaliforniaFederation
Federationof
ofLabor
Laborwrote
wrotethat
thatCSU
CSUshould
shouldnot
notbe
bepermitted
permittedtoto
employees.
"propose
conditions that
that diminish
diminishstatutory
statutorydue
dueprocess
process rights."
rights."
'propose conditions
CSU argues
argues that
that these
these letters
under applicable
applicable precedent,
precedent, and,
and, in
in any
any
CSU
letters are
are unreliable
unreliable under
theletters
lettersare
are
event,
Even ififthe
event, they
they were
were submitted
submitted to
to the
the governor
governor rather
rather than
than the
the Legislature.
Legislature. Even
viewed as
as an
an appropriate
appropriate source
source of
legislative history,
history,CSU
CSUargues,
argues, they
theydo
do not
notsupport
supportthe
the
viewed
of legislative
24
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claim that
that Education
Education Code
Code section
section 89542.5
89542.5 prohibits
limitationson
onarbitral
arbitralauthority.
authority.
claim
prohibits limitations
According
to CSU,
CSU, some
some letters
letters refer
refer to
to an
an attempt
attempt to
to remedy
remedy "recent"
"recent" actions
actions by
byCSU
CSUand
and
According to
limits on
on arbitral
arbitralauthority
authoritysimply
simplyare
arenot
notrecent.
recent. Other
Otherletters
lettersmerely
merelysupport
supportthe
the concept
concept of
of
limits
minimumdue
dueprocess
processrequirements,
requirements, CSU
CSUclaims.
claims.
minimum
supportfrom
fromother
otheremployee
employeeorganizations
organizationstend
tend to
to further
further
findthe
theletters
lettersofofsupport
IIfind
theletters
lettersneed
need not
notbe
be reiterated
reiteratedinin
corroborate the
the conclusions
conclusions reached
reached above.
above. The
Thecontent
contentofofthe
corroborate
ofthe
the legislative
legislative history
history
detail
here. Suffice
Sufficeitittotosay
saythat
thatthey
theyuniformly
uniformlyrestate
restatekey
keyaspects
aspects of
detail here.
set forth
forth above,
above, including
includingthat
thatdue
dueprocess
processrights
rightsiningrievance
grievancearbitration
arbitrationmust
mustbebepreserved,
preserved,
set
existing statutory
statutoryrights
rightsshould
shouldbe
be aa floor,
floor,and
andsuch
such rights
rightsshould
shouldnot
notbe
be undermined
undermined through
through
existing
the bargaining
bargainingprocess.
process.
the
Lastly, CSU
CSUargues
argues that
that the
the 1975
1975 legislative
legislative history
historyofofAB
AB804,
804,asasopposed
opposedto
tothe
themore
more
Lastly,
SB 1212,
1212, isis more
more relevant
relevant here.
here. ItItisisCSU's
CSU'scontention
contentionthat
thatwhen
whenthe
the
recent history
historybehind
behindSB
recent
-Legislature passed
passed AB
804 in
in 1975
1975 itit was
was aware
aware of
of Executive
Executive Order
Order 201
201 and
and CSU's
CSU's desire
desire for
for
Legislature
AB 804
internalimplementation
implementationofofgrievance
grievanceprocedures,
procedures, yet
yet ititdid
didnot
notindicate
indicateany
anydifference
differenceexisted
existed
internal
804 in
in the
the area
area of
authority. Given
Giventhe
the
between the
the executive
executive order
order and
between
and AB
AB 804
of arbitral
arbitral authority.
significance of
ofthese
these executive
executive order
order provisions,
provisions,CSU
CSUargues,
argues, ititwould
wouldhave
havebeen
beenreasonable
reasonable to
to
significance
to recognize
recognize such
such differences
the intent
intent behind
behind AB
AB 804
804 was
was to
to provide
provide
expect the
the Legislature
Legislature to
expect
differences if
if the
unfettered arbitral
arbitral authority.
authority.CSU
CSUcontends
contendsthe
thesame
same isis true
true regarding
regarding the
the Legislature's
Legislature's
unfettered
presumed knowledge
knowledge of
ofsubsequent
subsequent executive
executive orders.
orders. Thus,
Thus, CSU
CSUargues
argues that
that ititisisreasonable
reasonable to
to
presumed
AB804
804and
andSB
SB1212
1212was
was consistent
consistent with
withthe
the
inferthat
thatthe
the legislative
legislativeintent
intentininpassing
passingAB
infer
administrative practice
practice limiting
limitingthe
thescope
scope of
ofarbitral
arbitralauthority.
authority.
administrative
to the
the enactment
enactment of
of
Education Code
Code section
section 89542.5
89542.5 was
was enacted
enacted in
1975, prior
prior to
Education
in 1975,
HEERA. HEERA
HEERAbecame
becameeffective
effectiveinin1979
1979and
andcontained
containedaasupersession
supersession provision
provision that
that
HEERA.
to override
overriderights
rightsset
set forth
forthininsection
section89542.5.
89542.5. Thereafter,
Thereafter,the
theparties
parties
permitted an
an MOU
MOU to
permitted
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agreed to
process. However,
However, SB
SB
agreed
to aa series
seriesof
of MOUs
MOUs that
that contained
contained restrictions
restrictions on
on the
the arbitration
arbitration process.
1212
differentconcept
conceptofofsupersession
supersessionas
asfar
faras
as section
section89542.5
89542.5isis
1212 created
created aa significantly
significantly different
concerned. SB
SB1212
1212covers
coversrights
rightsand
andbenefits
benefitsembodied
embodiedininEducation
EducationCode
Codesection
section 89542.5,
89542.5,
concerned.
and itit expressly
expresslyprovides
provides that
thatthese
these rights
rights may
maybe
be superseded
superseded by
onlyififthe
theagreement
agreement
and
by an
an MOU
MOU only
provides more
more that
that the
or benefits
benefits "set
that section."
(Section
provides
the minimum
minimum ofrights
of rights or
"set forth
forth in
in that
section." (Section
EducationCode
Codesection
section89542.5
89542.5does
does not
not contain
containthe
the
3572.5(b)(l).)The
Theplain
plainmeaning
meaningofofEducation
3572.5(b)(1).)
ofrestrictions
restrictions found
found in
inprior
priorMOUs.
MOUs.Nothing
Nothinginin
1212contemplates
contemplatespreserving
preservingthe
the
kind of
kind
SBSB1212
ofrestrictions
restrictions found
found in
inprior
priorMOUs
MO Usororexecutive
executiveorders.
orders. ItItmay
maynot
notbebepresumed
presumedthat
that
myriad of
myriad
in enacting
enacting an
an entirely
entirely new
new statute
statute with
with an
an entirely
entirelynew
newconcept
concept of
of
the
the Legislature,
Legislature, in
supersession, intended
administrative interpretation
interpretation of
ofEducation
EducationCode
Code
supersession,
intended to
to incorporate
incorporate CSU'
CSU'ss administrative
theevidence
evidenceisistotothe
thecontrary.
contrary.
section 89542.5.
89542.5. InInfact,
fact,the
theweight
weightofofthe
section
If
the Legislature
Legislature in
in passing
passing SB
SB 1212
1212 intended
intended to
on arbitral
arbitral authority
authority--asas
If the
to place
place limits
limits on
in executive
executive orders
orders and
and prior
MO Us -- ititcould
couldhave
have done
done so.
so. ItItpresumably
presumablywas
was aware
aware of
ofthe
the
in
prior MOUs
practices and
and easily
easily could
could have
have amended
amended Education
Education Code
Code section
section 89542.5
89542.5 or
or included
included limits
limitson
on
practices
the arbitrator's
arbitrator's authority
authority in
in SB
SB 1212,
1212, but
but itit did
did not
not do
do so.
so. To
Toread
read these
these limits
into SB
SB 1212
1212 or
or
the
limits into
section 89542.5
89542.5 at
at this
this juncture
juncture would
wouldbe
be tantamount
tantamount to
to re-writing
re-writingthe
thestatutes
statutes ininquestion,
question,
section
limitson
onarbitral
arbitralauthority
authorityare
areto
to be
be
clearly an
an impermissible
impermissible act
act in
this proceeding.
clearly
in this
proceeding. IfIflimits
imposed, itit isisup
up to
tothe
theLegislature
Legislaturetotodo
doso.
so.
imposed,
wellsettled
settledthat
thataaparty
partymay
maynot
notinsist
insisttotoimpasse
impasseon
onwaiver
waiverofofstatutory
statutory
ItIt isis well
representational rights.
(See e.g.,
e.g., Travis
School District
District(1992)
(1992)PERB
PERB Decision
DecisionNo.
No.
representational
rights. (See
Travis Unified
Unified School
Bay Union
Union School
School District
Districtv.v.PERB
PERB(1991)
(1991)228
228Cal.App.3d
Cal.App.3d502,
502,508-509
508-509
917, pp.
pp. 3-4;
3-4; South
South Bay
917,
[279 Cal.Rptr.
Cal.Rptr. 135].)
135].) And
Andananemployer
employermay
maynot
notinsist
insisttotoimpasse
impasseon
onwaiver
waiverofofthe
thestatutory
statutory
[279
union's unwillingness
unwillingnesstotobargain,
bargain,even
even
right to
to represent
represent employees
employees in
grievances in
the face
right
in grievances
in the
face of
of union's
though the
the subject
subject may
may have
have been
agreements. (See
(See e.g.,
though
been included
included in
in prior
prior agreements.
e.g., Chula
Chula Vista
Vista Unified
Unified
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School District
(1990) PERB
PERB Decision
Decision No.
834, pp.
Accordingly, by
byinsisting
insistingtoto
School
District (1990)
No. 834,
pp. 20-24.)
20-24.) Accordingly,
impasse on
on aa proposal
proposal that
preserve existing
on the
the authority
authority of
ofan
an
impasse
that would
would preserve
existing contractual
contractual limits
limits on
arbitratorininfaculty
facultystatus
statusdisputes,
disputes, CSU
CSUunlawfully
unlawfullyconditioned
conditionedagreement
agreementon
onwaiver
waiverofofa a
arbitrator
statutory right.
right.
statutory
REMEDY
REMEDY
The Board
Board in
in section
section 3563.3
3563.3 is
is given
given
The
the power
power to
to issue
issue aa decision
decision and
and order
order directing
directingan
an offending
offending
....
. . the
partyto
to cease
cease and
and desist
desist from
from the
the unfair
unfairpractice
practiceand
andtototake
takesuch
such
party
affirmative
action,
including,
but
not
limited
to,
the
reinstatement
affirmative action, including, but not limited to, the reinstatement
ofemployees
employees with
with or
orwithout
withoutback
backpay,
pay,as
as will
willeffectuate
effectuatethe
the
of
policies
of
this
chapter.
policies of this chapter.
It has
has been
been found
that CSU
CSU unlawfully
unlawfullyinsisted
insistedtotoimpasse
impasseon
onaaproposal
proposalthat
thatwould
wouldpreserve
preserve
It
found that

existing contractual
contractual limits
limits on
on the
the authority
authorityof
ofan
an arbitrator
arbitrator ininfaculty
facultystatus
status disputes.
disputes. InIndoing
doing
existing
so, CSU
CSU conditioned
conditioned agreement
agreement on
By this
this conduct,
conduct, CSU
CSU failed
failed
so,
on waiver
waiver of
of aa statutory
statutory right.
right. By
of
and refused
refused to
in good
good faith
faith in
in the
the statutory
statutory impasse
impasse procedure,
and
to participate
participate in
procedure, in
in violation
violation of
section 3571(e).
3571(e). By
Bythe
thesame
same conduct,
conduct, CSU
CSU interfered
interfered with
withthe
theright
rightofofemployees
employeestotobe
be
section
ofsection
section 3571(a).
3571(a). ItItisisappropriate
appropriatetherefore
thereforethat
thatCSU
CSUbe
be
represented by
violation of
represented
by CFA,
CFA, in
in violation
ordered to
to cease
cease and
such activity.
ordered
and desist
desist from
from such
activity.
It is
is also
also appropriate
appropriate the
the CSU
CSU be
be required
required to
to post
post aa notice
incorporating the
the terms
terms of
of
It
notice incorporating

this order
order throughout
throughoutthe
the CSU
CSUsystem
system where
where notices
notices to
to Unit
Unit33employees
employees are
are customarily
customarily
this
ofsuch
such aa notice,
notice, signed
signed by
by an
an authorized
authorized agent
agent of
of CSU,
CSU, will
willinform
informemployees
employees
posted. Posting
Postingof
posted.
an unlawful
unlawfulmanner,
manner,isisbeing
beingrequired
requiredtotocease
ceaseand
anddesist
desistfrom
fromsuch
such
that CSU
CSU has
has acted
acted in
in an
that
activity, and
and will
willcomply
complywith
withthe
theterms
termsofofthe
theorder.
order. ItIteffectuates
effectuatesthe
the purposes
purposes of
HEERA
activity,
of HEERA
ofthe
the resolution
resolutionofofthis
thiscontroversy
controversyand
andCSU's
CSU'sreadiness
readinesstoto
that
employees be
that employees
be informed
informed of
of California
California(1990)
(1990) PERB
PERB
comply with
withthe
the ordered
ordered remedy.
remedy. (The
(The Regents
Regents of
comply
of the
the University
University of
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Decision No.
No. 826-H,
826-H, p.
p. 13;
13; Trustees
Trustees of
the California
State University
(2003) PERB
PERB Decisoon
Decisoon
Decision
of the
California State
University (2003)
No. 1507-H,
1507-H, p.
p. 10.)
10.)
PROPOSED ORDER
ORDER
PROPOSED
factand
andconclusions
conclusionsofoflaw
lawand
andthe
theentire
entirerecord
recordininthis
this
Upon the
the foregoing
foregoing findings
findingsofoffact
Upon
the California
California State
State University
(CSU) violated
violatedthe
theHigher
Higher
case, itit is
is found
found that
that the
the Trustees
Trustees of
case,
of the
University (CSU)
Education Employer-Employee
Employer-Employee Relations
Relations Act
Act (Act).
(Act).CSU
CSUinsisted
insistedtotoimpasse
impasseon
onaaproposal
proposal
Education
that
limitthe
theremedial
remedialauthority
authorityofofan
anarbitrator
arbitratorininfaculty
facultystatus
statusdisputes,
disputes,and
andthereby
thereby
that would
would limit
unlawfullyconditioned
conditionedagreement
agreement on
on waiver
waiver of
of aa statutory
statutory right.
Bythis
thisconduct,
conduct, CSU
CSUfailed
failed
unlawfully
right. By
and refused
refused to
in good
good faith
faith in
inthe
theimpasse
impasse procedure,
procedure, in
violationofofsection
section
and
to participate
participate in
in violation
Bythe
thesame
same conduct,
conduct, CSU
CSUinterfered
interferedwith
withthe
theright
rightofof
employeestotobeberepresented
represented
3571(e). By
3571(e).
employees
by
the California
California Faculty
Faculty Association
Association (CFA),
(CFA),the
the exclusive
exclusive representative
representative of
Unit 3,
3, in
in
by the
of Unit
violationofofsection
section3571(a).
3571(a).
violation
Pursuant to
to Government
Government Code
Code section
section 3563.3,
3563.3, itit isis hereby
hereby ordered
ordered that
that CSU
CSU and
and its
its
Pursuant
representatives shall:
shall:
representatives
A.
A.

CEASE AND
ANDDESIST
DESIST FROM:
FROM:
CEASE
1. Insisting
Insisting to
to impasse
impasse on
on aa proposal
the remedial
of
1.
proposalthat
thatwould
would limit
limit the
remedial authority
authority of

an arbitrator
arbitrator in
infaculty
facultystatus
status disputes,
disputes, and
and thereby
thereby unlawfully
conditionagreement
agreement on
on waiver
waiver
an
unlawfully condition
ofaa statutory
statutory right.
right.
of
employeestotobe
berepresented
represented by
by the
the California
California
2. Interfering
Interferingwith
withthe
theright
rightofof
2.
employees
FacultyAssociation,
Association,the
theexclusive
exclusiverepresentative
representative of
ofBargaining
BargainingUnit
Unit3.3.
Faculty
B.
B.

TAKETHE
THE FOLLOWING
FOLLOWING AFIRMATIVE
AFIRMATIVEACTION
ACTIONDESIGNED
DESIGNEDTO
TO
TAKE
EFFECTUATE THE
THE POLICIES
POLICIES OF
OF THE
THE ACT:
ACT:
EFFECTUATE
1. Within
Within ten
ten (10)
(10) workdays
workdays of
ofservice
service of
ofaa final
final decision
decision in
inthis
this matter,
matter, post
post at
at
1.

all work
worklocations
locationsininthe
theCSU
CSUsystem
systemwhere
where notices
notices to
to Bargaining
Bargaining Unit
Unit33employees
employees are
are
all
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customarilyposted,
posted, copies
copies of
ofthe
the Notice
Noticeattached
attached hereto
hereto as
as an
The Notice
Noticemust
mustbe
be
customarily
an Appendix.
Appendix. The
signed
comply with
withthe
the terms
terms of
ofthe
the
signed by
by an
an authorized
authorizedagent
agentof
ofCSU,
CSU,indicating
indicating that
that CSU
CSU will
will comply
ofthirty
thirty(30)
(30)consecutive
consecutiveworkdays.
workdays.
Order. Such
Suchposting
postingshall
shallbe
be maintained
maintained for
for aa period
period of
Order.
Reasonable steps
ensure that
is not
not reduced
reduced ininsize,
size,altered,
altered,defaced
defaced
Reasonable
steps shall
shall be
be taken
taken to
to ensure
that the
the Notice
Notice is
or covered
covered with
withany
anyother
othermaterial.
material.
or
2. Upon
Upon issuance
issuance of
a final
decision, make
make written
notification of
ofthe
the actions
actions
2.
of a
final decision,
written notification
taken to
comply with
withthis
thisOrder
Ordertotothe
theGeneral
General Counsel
Counsel of
ofthe
the Public
Public Employment
Employment Relations
Relations
taken
to comply
theGeneral
General
Board,
or his
his designee,
designee, in
Continuetotoreport
reporttotothe
Board, or
in accordance
accordancewith
with his
his instructions.
instructions. Continue
Counsel
reports to
to the
the General
General Counsel
Counsel shall
shall be
be concurrently
concurrently served
served
Counsel thereafter
thereafter as
asdirected.
directed. All
All reports
on the
the charging
charging party.
party.
on
Pursuant to
to California
CaliforniaCode
Code of
ofRegulations,
Regulations,title
title8,8,section
section32305,
32305,this
thisProposed
Proposed
Pursuant
Decision
and Order
Order shall
shall become
become final
final unless
unless aa party
party files
files aa statement
statement of
ofexceptions
exceptions with
withthe
the
Decision and
Public Employment
Employment Relations
Relations Board
Board (PERB
(PERB or
or Board)
Board) itself
itselfwithin
within20
20days
days of
ofservice
service of
ofthis
this
Public
Decision. The
TheBoard's
Board'saddress
address is:
is:
Decision.
Public Employment
Employment Relations
Relations Board
Board
Public
Attention:
Appeals
Assistant
Attention: Appeals Assistant
1031 18th
18thStreet
Street
1031
Sacramento,
CA
95814-4174
Sacramento, CA 95814-4174
FAX: (916)
(916) 327-7960
327-7960
FAX:

In accordance
accordance with
PERB regulations,
regulations, the
the statement
statement of
exceptions should
should identify
by
In
with PERB
of exceptions
identify by
page citation
citation or
or exhibit
exhibitnumber
numberthe
the portions
portions of
ofthe
the record,
record, ififany,
any,relied
reliedupon
uponfor
forsuch
such
page
exceptions. (Cal.
(Cal.Code
CodeRegs.,
Regs., tit.
tit.8,8,sec.
sec. 32300.)
32300.)
exceptions.
A document
document is
is considered
considered "filed"
"filed"when
whenactually
actuallyreceived
receivedbefore
beforethe
theclose
closeofofbusiness
business
A
(5
on the
the last
last day
(Cal.Code
CodeRegs.,
Regs., tit.
tit.8,8,secs.
secs. 32135(a)
32135(a) and
and 32130.)
32130.) AA
(5 p.m.)
p.m.) on
day set
set for
for filing.
filing. (Cal.
byfacsimile
facsimiletransmission
transmissionbefore
beforethe
theclose
close
document is
is also
also considered
considered "filed"
when received
received by
document
"filed" when
of
business on
together with
withaaFacsimile
FacsimileTransmission
TransmissionCover
CoverSheet
Sheet
of business
on the
the last
last day
day for
for filing
filing together
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which meets
meets the
the requirements
requirements of
CaliforniaCode
Code of
ofRegulations,
Regulations, title
title8,8,section
section32135(d),
32135(d),
which
of California
providedthe
the filing
filingparty
partyalso
alsoplaces
placesthe
theoriginal,
original,together
togetherwith
withthe
therequired
requirednumber
numberofofcopies
copies
provided
proofof
ofservice,
service, in
inthe
the U.S.
U.S. mail.
mail.(Cal.
(Cal.Code
CodeRegs.,
Regs.,tit.tit.8,8,sec.
sec.32135(b),
32135(b),(c)
(c)and
and(d);
(d);see
see
and proof
and
secs. 32090
32090and
and32130.)
32130.)
also Cal.
Cal. Code
Code Regs.,
Regs., tit.
tit.8,8,secs.
also
Anystatement
statement of
ofexceptions
exceptions and
and supporting
supporting brief
must be
be served
its
Any
brief must
served concurrently
concurrently with
with its
Proofofofservice
serviceshall
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