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Before
DECISION
DECISION
Board
WESLEY, Member:
Member: This
Thiscase
caseisis before
before the
the Public
Public Employment
Employment Relations
Relations Board
WESLEY,
(PERB or
or Board)
School District
(District)toto
(PERB
Board) on
on exceptions
exceptionsfiled
filed by
by the
the Temple
TempleCity
City Unified
Unified School
District (District)
an administrative
administrative law
law judge's
judge's (ALJ)
(ALJ) proposed
proposed decision.
decision. The
The ALJ
ALJ held
held that
that the
the District
Districtviolated
violated
an
1
the Educational
by failing
failing to
to negotiate
negotiate in
in good
good faith
faith with
with
the
Educational Employment
Employment Relations
RelationsAct
Act (EERA)
(EERA)' by

the Temple
Educators Association,
(TCEA)when
whenititunilaterally
unilaterallyadopted
adoptedaa
the
Temple City
City Educators
Association, CTA/NEA
CTA/NEA (TCEA)
theparties'
parties'tentative
tentativeagreement
agreementininDecember
December2002;
2002;refused
refusedto
toimplement
implementaa
modifiedversion
versionofofthe
modified
salary increase;
increase; and
and by
reneging on
on an
an agreement
agreement for
an off-schedule
off-schedule salary
salary payment
paymentinin
salary
by reneging
for an
April
2003.
April 2003.
The Board
Board reviewed
reviewed the
the entire
entire record
record in
in this
this case,
case, including
including the
the complaint,
complaint, proposed
proposed
The
TCEA' s
decision, hearing
hearing transcript,
transcript, exhibits,
exhibits, post-hearing
post-hearing briefs,
briefs, the
the District's
exceptions and
and TCEA's
decision,
District's exceptions

1

EERAisiscodified
codifiedatatGovernment
GovernmentCode
Codesection
section3540
3540 et
et seq.
seq. Unless
Unless otherwise
otherwise
EERA
indicated,
all
statutory
references
herein
are
to
the
Government
Code.
indicated, all statutory references herein are to the Government Code.

response thereto."
thereto.2 For
Forthe
thereasons
reasons set
set forth
forth below,
below,we
wereverse
reverse the
the ALJ's
ALJ'sproposed
proposeddecision
decisionand
and
response
dismissthe
thecase.
case.
dismiss
PROCEDURAL HISTORY
HISTORY
PROCEDURAL
TCEAfiled
filedan
anunfair
unfairpractice
practicecharge
chargeon
onJune
June 13,
13, 2003.
2003. The
TheGeneral
General Counsel's
Counsel's office
office
TCEA
issued aa complaint
complaint on
on August
August 8,
8, 2003,
2003, alleging
alleging the
the District
Districtbreached
breached its
its duty
duty to
to participate
participateinin
issued
to support
support the
the parties'
parties'
impasse procedures
negotiator failed
failed to
impasse
proceduresin
in good
good faith
faith when
when the
the District's
District's negotiator
tentative agreement,
agreement, failed
to present
present the
agreement to
board for
for
tentative
failed to
the parties'
parties' tentative
tentative agreement
to the
the District
District board
ratificationand
andwhen
whenthe
theDistrict
Districtlater
laterreneged
renegedon
onan
anagreement
agreement to
to fund
fund aa salary
salary increase
increase in
in
ratification
violationofofEERA
section3543.5(a),
3543.5(a),(b)
(b)and
and (e).'
(e).
violation
EERA section

3

A settlement
settlementconference
conference was
was held
held on
on October
October 2,
2, 2003,
2003, but
but the
the matter
matter was
was not
not resolved.
resolved.
A
The
conducted aa formal
formal hearing
hearing on
on February
February 24,
24, 25,
25, June
June 17,
17, 18
Duringthe
the
The ALJ
ALJ conducted
18 and
and 22,
22, 2004.
2004. During

is denied.
denied. The
The Board
Board has
has historically
historically denied
denied
The District's
request for
oral argument
argument is
"The
District's request
for oral
requests for
for oral
oralargument
argumentwhen
whenan
anadequate
adequate record
recordhas
has been
been prepared,
prepared, the
the parties
parties submitted
submitted
requests
comprehensive
briefs,
and
the
issues
before
the
Board
are
sufficiently
clear
to
make
oral
comprehensive briefs, and the issues before the Board are sufficiently clear to make oral
argument unnecessary.
unnecessary. (United
(UnitedTeachers
Teachers of
ofLos
Los Angeles
Angeles (Valadez,
(Valadez, et
et al.)
al.) (2001)
(2001)PERB
PERB
argument
of
Education
(1991)
PERB
Decision
No.913.)
913.)
Decision
No.
1453;
Monterey
County
Office
Decision No. 1453; Monterey County Office of Education (1991) PERB Decision No.
This criteria
criteriaisismet
metininthis
thiscase.
case.
This
3

EERAsection
section3543.5
3543.5 states,
states, in
relevant part,
for aa public
public school
school
'EERA
in relevant
part, that
that itit is
is unlawful
unlawful for
do
any
of
the
following:
employer
to
employer to do any of the following:
(a) Impose
Impose or
or threaten
threaten to
to impose
impose reprisals
reprisalson
onemployees,
employees,toto
(a)
disc
riminate
or
threaten
to
discriminate
against
employees,oror
discriminate or threaten to discriminate against employees,
otherwise to
to interfere
interferewith,
with,restrain,
restrain,ororcoerce
coerceemployees
employeesbecause
because
otherwise
of
their
exercise
of
rights
guaranteed
by
this
chapter.
...
of their exercise of rights guaranteed by this chapter. . . .
(b) Deny
Deny to
to employee
employee organizations
organizations rights
rightsguaranteed
guaranteed to
to them
them by
by
(b)
this chapter.
chapter.
this
e) Refuse
in good
good faith
faithininthe
theimpasse
impasseprocedure
procedure
((e)
Refuse to
to participate
participate in
set
forth
in
Article
9
(commencing
with
Section
3548).
set forth in Article 9 (commencing with Section 3548).

22

hearing, TCEA
TCEA moved
moved to
to amend
amend the
the complaint
complaint to
to allege
allege that
that the
the District's
refusal to
to grant
grantthe
the
hearing,
District's refusal
4

salary increase
increase was
was aa continuing
violation. The
TheALJ
ALJsubsequently
subsequentlydenied
deniedthe
the motion.*
motion.
salary
continuing violation.

Afterthe
the case
case was
was submitted
submitted for
for decision,
decision, the
the ALJ
ALJ amended
amended the
the complaint
complaint to
to eliminate
eliminate
After
the impasse
impasse bargaining
Instead, the
ruled the
the District
Districtbreached
breached its
its duty
duty to
to
the
bargaining allegation.
allegation. Instead,
the ALJ
ALJ ruled
bargain iningood
good faith
faithunder
underEERA
EERAsection
section 3543.5(c).
3543.5(c).
bargain

5

BACKGROUND
BACKGROUND
The District
Districtisisaa public
publicschool
school employer
employer within
withinthe
themeaning
meaning of
ofEERA
EERAsection
section
The
3540. l(k). The
TheTCEA
TCEAisisaarecognized
recognizedemployee
employee organization
organization within
withinthe
the meaning
meaning of
ofsection
section
3540.1(k).
3540.1 (1), representing
representing aa unit
of approximately
approximately270
270certificated
certificatedemployees.
employees.
3540.1(1),
unit of
InFebruary
February2002,"
2002, the
the parties
parties initiated
initiatednegotiations
negotiationsfor
foraasuccessor
successor collective
collective
In
6

bargaining agreement
agreement for
for the
the 2002-2003
2002-2003 school
school year.
year. TCEA
TCEAdeclared
declaredimpasse
impasseininOctober
Octoberand
and
bargaining
PERB certified
certifiedthe
theparties
parties were
were at
at impasse
impasse on
on October
October 23.
Withthe
thehelp
helpofofaamediator,
mediator,the
the
PERB
23. With
parties reached
reached aa tentative
parties
tentative agreement
agreement(TAI)
(TAl ) on
on December
December2.2. Among
Among other
other terms,
terms, TAl
TAI
provided for
foran
anincrease
increase in
in the
the District's
District's contributions
contributionsfor
forhealth
healthand
andwelfare
welfarebenefits
benefitsand
andaa
provided
1.759 percent
Absent the
agreement to
fund aa larger
larger portion
of
1.759
percent salary
salary increase.
increase. Absent
the District's
District's agreement
to fund
portion of
employee health
health benefits,
benefits, effective
effective January
January 1,
1, 2003,
2003, unit
unit employees
employees would
would be
be faced
faced with
with up
up to
to
employee
$500 per
per month
month in
in out-of-pocket
out-of-pocketpremium
premiumcosts.
costs.
$500
TCEAmembers
members quickly
quickly ratified
ratifiedthe
theagreement.
agreement. The
The District
DistrictBoard
BoardofofEducation
Educationwas
was
TCEA
scheduled to
TA 1atatits
itsnext
nextmeeting
meetingon
onDecember
December 18.
18. Before
Beforethis
thisoccurred
occurred however,
however,
scheduled
to ratify
ratify TAI
the Governor's
Governor's office
officeannounced
announced on
on December
December 6,
the
6, that
that the
the state
statewas
wasfacing
facingaa$25
$25billion
billion deficit
deficit
and proposed
proposed unprecedented
unprecedented and
cuts in
in education
education funding.
funding.
and
and severe
severe mid-year
mid-year cuts
4

TCEAdid
didnot
notappeal
appealthis
thisdetermination.
determination.Thus,
Thus,this
thisissue
issueis isnot
notaddressed.
addressed.
TCEA

5
EERAsection
section3543.5(c)
3 543 .5(c)states,
states, in
in part,
part, that
that itit is
is unlawful
unlawful for
foraa public
publicschool
school employer
employer
'EERA
to,
"Refuse
or
fail
to
meet
and
negotiate
in
good
faith
withananexclusive
exclusiverepresentative."
representative.''
to, "Refuse or fail to meet and negotiate in good faith with

6

Dates hereafter
hereafter refer
refer to
to 2002,
2002, unless
unless otherwise
otherwise specified.
specified.
'Dates
3

On
December 13,
13, District
Districtnegotiators
negotiatorsBeverly
BeverlyJones
Jones(Jones),
(Jones),assistant
assistant superintendent
superintendent
On December
personnel services,
services, and
and David
David Jaynes
Jaynes (Jaynes),
met with
with TCEA
TCEA
personnel
(Jaynes), chief
chief business
businessofficial,
official, met
bargainingteam
team members
members Valerie
ValerieJahan
Jahan(Jahan),
(Jahan), chapter
chapter president,
president, and
and Dick
DickCheney
Cheney
bargaining
(Cheney),
The District
Districtinformed
informedTCEA
TCEAthat
thatbecause
becauseof
ofthe
theGovernor's
Governor's
(Cheney), negotiating
negotiating chair.
chair. The
proposed education
education funding
cuts there
there was
intend to
to
proposed
funding cuts
was some
someindication
indication the
the District
District board
board did
did not
not intend
ratifyTA1.
TA 1.Jaynes
Jaynesdescribed
describedthe
theimpact
impactofofthe
theproposed
proposed reductions
reductions on
on the
the District's
District'sbudget.
budget.
ratify
The Governor
Governor proposed
in education
education funding,
for the
the
The
proposed aamid-year
mid-yearcut
cutof
of $1.9
$1.9billion
billion in
funding, which
which for
Districtequated
equated to
to aa reduction
reduction of
ofapproximately
approximately$834,000
$834,000for
forthe
the2002-2003
2002-2003 fiscal
fiscalyear.
year.
District
Assuming approval
approval of
ofTA1,
TA 1,District
Districtrepresentatives
representativesindicated
indicatedthe
theneed
needtotocut
cut$784,854
$784,854by
bythe
the
Assuming
end of
of the
the fiscal
fiscal year
year to
to maintain
maintainthe
themandatory
mandatorythree
threepercent
percentreserve.
reserve. By
ByDecember
December18,
18,the
the
end
date of
the school
school board
board meeting,
meeting, the
the Governor's
Governor's office
office announced
announced the
the State
State budget
budget deficit
deficithad
had
date
of the
risen to
$35 billion.
risen
to $35
billion.
Atthe
the December
December 13
13 meeting,
meeting, the
the parties
parties discussed
1. Jahan
Jahan testified
testified
At
discussedalternatives
alternativestotoTA
TAI.
that during
during the
the meeting
meeting the
the District
Districthanded
handed them
them aa written
proposal to
to amend
amend TA
Jonesand
and
that
written proposal
TAI.1.Jones
Jaynes stated
the District's
District's
Jaynes
statedthat
thatTCEA
TCEA asked
askedthem
themtotoprovide
provide aawritten
written proposal
proposal reflecting
reflecting the
discussions.
proposalwas
was faxed
faxed to
toJahan
Jahan at
at approximately
approximately7:00
7:00p.m.
p.m.on
onDecember
December13.
13.
discussions. AAproposal
Jones delivered
delivered aa copy
copy to
to Cheney
Cheneyat
athis
hishome
homeon
onSaturday,
Saturday,December
December14.
14.
Jones
The proposed
proposed amended
The
amendedtentative
tentative agreement
agreement(TA2)
(TA2) preserved
preservedall
allterms
termsofTAl,
of TAI,
includingthe
the health
healthbenefit
benefitplan
planincreases,
increases, modifying
modifyingonly
onlythe
thesalary
salaryincrease
increaselanguage
language as
as
including

follows:
The District
Districtand
andTCEA
TCEAagree
agreetotodefer
deferany
anysalary
salaryschedule
schedule
The
increase until
mid-year 2002-2003
2002-2003 State
State budget
budget reductions
reductions are
are
increase
until mid-year
determined,
hopefully,
in
midor
late
January,
2003,
at
which
determined, hopefully, in mid- or late January, 2003, at which
time the
the District
District and
and TCEA
TCEA will
willcollaboratively
collaborativelywork
worktogether
togethertoto
time
identify
District
budget
cuts
for
recommendation
to
the
Board of
of
identify District budget cuts for recommendation to the Board
Education. ItItisisthe
theintent
intentofofboth
bothnegotiation
negotiationteams
teamsand
and the
the
Education.
Board
to
fund
the
originally
negotiated
salary
schedule
increase,
Board to fund the originally negotiated salary schedule increase,
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or whatever
whatever portion
portionofofthat
thatincrease
increasecan
canbe
be supported
supported through
through
or
such cuts.
cuts.
such
The TCEA
TCEA bargaining
bargaining team
team caucused
caucused on
to TCEA's
TCEA'switness,
witness,
The
on December
December16.
16. According
According to
the bargaining
bargaining team
team was
was discouraged
discouraged and
and felt
felt their
theirbacks
backswere
wereagainst
againstthe
the wall
wallbecause
becauseunless
unless
the
health benefit
benefit increase
increase was
was put
put in
in place
place before
before January
January 1,
1, 2003,
2003, some
some unit
unitemployees
employees would
would
aa health
be faced
premium costs
costs of
ofseveral
several hundred
hundred dollars
dollars each
each month.
TCEAdrafted
draftedaacounter
counter
be
faced with
with premium
month. TCEA
proposal (TA3),
(TA3), which
which also
also maintained
maintained all
modification
proposal
all the
theterms
termsof
ofTAI,
TAI, with
with the
the following
following modification
to the
the salary
salary increase
increase language:
language:
to
The District
Districtand
and TCEA
TCEAagree
agree to
to defer
defer Article
ArticleXV,
XV,Section
Section1.3
1.3
The
until
February
1,
2003,
retroactive to
to December
December 1,
1, 2002.
2002. When
When
until February 1, 2003, retroactive
the
state
budget
reductions
are
determined
in
January
2003,
the
the state budget reductions are determined in January 2003, the
District and
and TCEA
TCEA will
willcollaboratively
collaborativelywork
worktogether
togethertotoidentify
identify
District
District
budget
cuts
for
recommendation
to
the
Board
of
District budget cuts for recommendation to the Board of
Education. ItItisisthe
theintent
intentofofboth
bothnegotiating
negotiatingteams
teamsand
and the
the
Education.
Board
of
Education
to
fund
the
originally
negotiated
schedule
Board of Education to fund the originally negotiated schedule
mcrease.
increase.
Districtnegotiators
negotiatorsstopped
stopped by
by TCEA's
TCEA' smeeting
meetingand
andthe
theparties
parties discussed
discussed both
A2
District
both T
TA2
and TA3.
TA3. The
TheDistrict
Districtnegotiators
negotiatorsexplained
explainedthat
that TA2
T A2provided
providedmore
more flexibility
flexibilityasasthere
therewas
was
and
no date
date certain
certain or
or aa guarantee
guarantee the
759 percent
TCEA
no
the 1.
1.759
percent salary
salary increase
increasewould
would be
be implemented.
implemented. TCEA
negotiators thought
thought that
that cuts
cuts could
couldbe
be identified
identifiedand
andthe
thesalary
salaryincrease
increase funded
funded by
byFebruary.
February.
negotiators
Jaynes stated
not have
have sufficient
informationon
onbudget
budget reductions
reductions by
by
Jaynes
statedthe
theDistrict
District would
would not
sufficient information
February 2003
2003 and
and was
was concerned
concerned with
with putting
puttingany
anydates
dates ininthe
theamended
amended tentative
tentativeagreement.
agreement.
February
TCEAthen
thensuggested
suggested April
Apriland
andJones
Jones commented
commented that
be able
able to
with
TCEA
that the
the Board
Board might
might be
to work
work with
April.
Thereisisnonoevidence,
evidence,however,
however,the
thebargaining
bargaining
teamshad
hadreached
reacheda aconsensus
consensusatatthe
the
April. There
teams
conclusion of
ofthe
the meeting
meeting that
that aa particular
particular amended
amended tentative
agreement would
to
conclusion
tentative agreement
would be
be submitted
submitted to
the District
Districtboard.
board.
the
Thereafter, TCEA
TCEA directed
directed aa letter
letter to
to Superintendent
Superintendent Joan
Joan Hillard
(Hillard)on
on
Thereafter,
Hillard (Hillard)
December 16
16 asking
the December
December 18
18 school
school board
In the
the
December
asking the
the Board
Boardto
to ratify
ratify TAI
TAI atatthe
board meeting.
meeting. In

55

alternative, TCEA
TCEA asked
asked the
A3 if
was not
not going
going to
to ratify
ratify the
the original
original
alternative,
the Board
Board to
to adopt
adopt TTA3
if itit was
tentativeagreement.
agreement. TCEA
TCEAattached
attachedaacopy
copyofofits
itsproposed
proposedsalary
salaryincrease
increase language
language with
with
tentative
as the
the implementation
implementationdate
datefor
forthe
the1.759
1.759percent
percentsalary
salaryincrease.
increase.
April2003
2003as
April
Jahan called
Jones several
inquire
Jahan
called Jones
several times
times before
before the
the December
December 18
18 board
board meeting
meeting to
to inquire
about whether
whether the
the District
Districtboard
boardhad
had any
any problems
problems with
withthe
theproposed
proposedTA3.
TA3.Jones
Jonesresponded
responded
about
that she
she had
had not
not heard
heard anything
anything from
fromthe
theboard.
board.
that
On December
December 18,
18, during
during the
the closed
closed session
On
session portion
portion of
of the
the school
school board
board meeting
meeting Hillard
Hillard
reviewed the
the proposals
proposals with
board. The
The District
Districtnegotiating
negotiatingteam
team testified
testifiedthat
that
reviewed
with the
the District
District board.
7
A3 to
During
they
they presented
presentedboth
bothTA2
TA2 and
andTTA3
to the
the District
District board,
board, but
but the
the board
boardpreferred
preferredTA2.
TA2.' During

not,toto
the public
public meeting,
meeting, TCEA
TCEA addressed
addressed the
or,ififnot,
the
theDistrict
District board
boardurging
urgingitit to
to ratify
ratify TAI
TAI or,
A2. Immediately
Immediately following
followingthe
thevote,
vote,
approve T
A3. The
The District
Districtboard
board then
then voted
voted to
adopt TTA2.
approve
TA3.
to adopt
the District
Districtboard
board announced
announced that
that itit understood
understood that
would have
have to
to ratify
ratifythe
the proposal
proposal
the
that TCEA
TCEA would
before ititcould
couldbe
beimplemented.
implemented.
before
lettertotoTCEA
TCEAdated
datedDecember
December19,
19,the
the District's
District'slegal
legalcounsel,
counsel,Margaret
MargaretChidester
Chidester
InInaaletter
TA2asasaaproposal
proposaland
andreiterated
reiteratedthat
thatthe
the
described the
the District
Districtboard's
board's approval
approvalofofTA2
(Chidester), described
(Chidester),
TCEAdid
did
tentative agreement
agreement would
not be
be implemented
tentative
would not
implemented absent
absentratification
ratificationby
bythe
theTCEA.
TCEA. If
If TCEA
not agree
agree to
Chidester stated
stated the
was willing
willingtotoresume
resumenegotiations
negotiationswith
witha a
not
to TA2,
TA2, Chidester
the District
District was
mediator. She
Sheacknowledged
acknowledgedthe
theapproaching
approachingdeadline
deadline for
forhealth
healthbenefit
benefitcost
costincreases
increases and
and
mediator.
expressed
desire to
before January
January 1,
1, 2003,
2003, to
to avoid
avoid
expressed the
the District's
District's desire
to reach
reach agreement
agreementwith
with TCEA
TCEA before
increased health
health benefit
benefitcosts
costs on
on employees.
employees. The
The letter
letterstated,
stated, in
inrelevant
relevant
the imposition
impositionofofincreased
the
part:
part:

7

The proposed
proposed decision
decision states
states that
negotiating team
team presented
presented neither
The
that the
the District
District negotiating
neither TA
TAI1
nor TA3
TA3 to
to the
the District's
District'sboard
board but
butinstead
insteadpresented
presented only
TA2 for
for consideration.
consideration. However,
However,
nor
only TA2
the
record
supports
a
different
finding.
Two
District
witnesses
testified
that
TA3
was
also
the record supports a different finding. Two District witnesses testified that TA3 was also
discussed with
board. Further,
Further, District
Districtwitnesses
witnesses testified
testified that
that the
the board
board was
was
discussed
with the
the District
District board.
aware
of
TA
1
and
would
not
adopt
it
after
the
Governor's
budget
proposal
was
released.
aware of TA1 and would not adopt it after the Governor's budget proposal was released.
6

The governing
governing board
board is
is fully
fully aware
aware that
that TCEA
TCEAmay
may elect
elect not
not to
to
The
accept the
the District's
District's proposal.
proposal. As
Asstated
statedininthe
theboard
boardaction,
action,
accept
of
the
agreement,
side
letter,
and
amendment
is
implementation
implementation of the agreement, side letter, and amendment is
entirely dependent
dependent upon
upon whether
is in
in agreement.
agreement. The
The
entirely
whether TCEA
TCEA is
District
does
not
intend
to
unilaterally
implement
the
amended
District does not intend to unilaterally implement the amended
agreement. Should
Should TCEA
TCEAelect
electnot
nottotoaccept
accept this
this proposal,
proposal, the
the
agreement.
District
recognizes
the
mutual
obligation
of
both
parties
to
return
District recognizes the mutual obligation of both parties to return
to
the bargaining
bargaining table
table or
or to
to aa mediation
mediation session
session to
to continue
continue our
our
to the
efforts
to
reach
agreement.
efforts to reach agreement.
Chidester's letter
was attached
was distributed
to
Chidester's
letter was
attached to
to aa "Bargaining
"Bargaining Update"
Update" that
that was
distributed to
bargaining unit
unitemployees
employees on
on December
December 19.
19. The
TheBargaining
BargainingUpdate
Updatestated,
stated, "This
"Thisagreement,
agreement,
bargaining
as amended,
amended, can
by TCEA."
TCEA."
as
can not
not be
be implemented
implemented until
until ratified
ratified by
The TCEA
TCEAbargaining
bargainingteam
teammet
meton
onDecember
December19
19and
and decided
decided to
to recommend
recommend that
thatits
its
The
members ratify
the modified
modifiedagreement
agreement adopted
adopted by
board. TCEA
TCEAnegotiators
negotiators
members
ratify the
by the
the District
District board.
believed they
theyhad
had no
no choice
choice as
as they
they wanted
wanted to
to have
have the
the benefits
benefitspackage
package in
inplace
place by
byJanuary
January1,1,
believed
2003. TCEA
TCEAbelieved
believedthe
theDistrict
Districthad
hadcommitted
committeditself
itselftotoimplementing
implementinga asalary
salaryincrease
increase ifif
2003.
and when
when funds
funds became
became available.
TA2was
was ratified
ratifiedby
byTCEA
TCEAmembers
memberson
onDecember
December20.
20.
and
available. TA2
Thereafter, the
the District
Districtinitiated
initiatedefforts
effortstotomake
makereductions
reductionsininthe
thecurrent
currentyear
yearbudget.
budget.
Thereafter,
8

In February
February 2003,"
2003, the
the District
Districtapproved
approvedbudget
budgetreductions
reductions of
of$250,000
$250,000ininnon-negotiable
non-negotiable
In
items for
forthe
the2002-2003
2002-2003 fiscal
fiscalyear.
year.
items
The Governor's
Governor's mid-year
mid-yearbudget
budgetproposals
proposals were
were revised
revised by
bythe
theLegislature
Legislatureand
and
The
approved in
in early
early March.
March. Immediate
Immediatedrastic
drasticcuts
cutsinineducation
educationwere
wereaverted
avertedwhen
whenthe
the
approved
Legislaturedecided
decided to
to defer
defer aa large
large portion
portionofofthe
thecuts
cuts inineducation
educationfunding
fundingtotothe
the2003-2004
2003-2004
Legislature
fiscal year,
year, resulting
resulting in
in reduced
reduced funding
In early
early March,
March, the
the District
fiscal
funding cuts
cuts for
for 2002-2003.
2002-2003. In
District
learned that
that instead
instead of
of aa $834,000
$834,000 mid-year
would actually
actuallylose
lose about
about
learned
mid-year cut,
cut, the
the District
District would
$200,000 for
2002-2003. Additionally,
Additionally,it itappeared
appearedthe
the State
State would
would not
not provide
provide aa cost-of-living
cost-of-living
$200,000
for 2002-2003.
increase for
On April
April2,2,the
the District
Districtfiled
filedaareport
reportwith
withthe
theCounty
CountySuperintendent
Superintendent
increase
for 2003-2004.
2003-2004. On

Dates hereafter
hereafter refer
refer to
to 2003,
2003, unless
unless otherwise
otherwise specified.
specified.
'Dates
77

ofSchools
Schools certifying
certifying the
the District's
District's financial
financial condition
condition as
as "qualified,"
"qualified," meaning
meaning that
that "this
"this district
district
of
may not
not meet
meet its
its financial
financial obligations
obligationsfor
forthe
thecurrent
currentfiscal
fiscalyear
yearorortwo
twosubsequent
subsequent fiscal
fiscal
may
years." The
The "Governor's
"Governor'sMay
MayRevise"
Revise"for
forthe
the2003-2004
2003-2004 fiscal
fiscalyear
year indicated
indicated the
the District
District
years."
would be
be six
six percent
percent to
to seven
seven percent
percent below
below the
the 2002-2003
2002-2003 funding
fundinglevel,
level,thus
thusplacing
placingthe
the
would
Districtininaadeficit.
deficit.The
TheDistrict
Districtalso
alsoprojected
projecteddeficit
deficitspending
spendingfor
for2004-2005
2004-2005and
and2005-2006.
2005-2006.
District
TCEAand
and the
the District
Districtmet
met on
on March
March 28,
28, to
to discuss
discuss mid-year
cuts in
TCEA
mid-year cuts
in District
District
expenditures for
for the
the 2002-2003
2002-2003 school
school year
year and
and whether
whether the
the District
couldafford
affordaasalary
salary
expenditures
District could
increase. District
Districtrepresentatives
representatives outlined
outlinedthe
thebudget
budget cuts
cuts already
already approved
approved by
by the
the District
District
increase.
board. During
Duringthe
themeeting,
meeting,TCEA
TCEAconsistently
consistentlysaid
saidititwanted
wantedthe
the District
Districttotofund
fundthe
thesalary
salary
board.
increase before
before ititwould
woulddiscuss
discussany
anycuts
cutsininnegotiable
negotiableitems.
items.
increase
raise would
wouldbe
beimplemented.
implemented.Jaynes
Jaynesstated
statedthat
thateven
eventhough
thoughaaraise
raise
TCEAasked
asked ififaaraise
TCEA
of
could be
be funded
funded for
for the
the current
current year,
year, uncertainty
uncertainty in
in future
future state
state budgets
budgets and
could
and the
the likelihood
likelihood of
further cuts
cuts in
in education
education funding
funding would
would not
not allow
allowthe
the District
Districttotoimplement
implementaaraise
raise and
and still
still
further
9
maintainthe
the mandatory
mandatory three
three percent
This was
was the
maintain
percent reserve
reserveover
overthe
thefollowing
following two
two years.
years." This
the first
first

time the
the District
Districthad
hadmentioned
mentioned the
the need
need to
to make
make a
a three-year
The meeting
meeting
time
three-year budget
budget projection.
projection. The
ended without
withoutagreement.
agreement.
ended
Priortotothe
the parties'
parties' next
nextmeeting
meeting on
on April
April22,
22,the
the District
Districtboard
boardprovided
provideddirection
directiontoto
Prior
its negotiating
negotiating team
team to
to determine
determine whether
whether TCEA
TCEAwould
wouldagree
agree to
toan
an off-schedule
off-schedulesalary
salary
its
TheDistrict
Districtboard
boardindicated
indicatedthat
thatititprobably
probablycould
couldnot
notafford
affordaaone-time
one-time payment
payment
payment. 10
payment.
" The
ofas
as much
much as
as 1.759
1.759 percent
percent but
but would
wouldconsider
considersomething
somethingless.
less.
of

ofthe
thesalary
salaryincrease
increase was
was calculated
calculated by
by the
the District
Districtatatapproximately
approximately
costof
TThe
he cost
$235,000 for
for 2002-2003,
2002-2003, $300,000
$300,000 for
forthe
thesecond
second year,
year, and
and $335,000
$335,000 annually
annually thereafter.
thereafter.
$235,000
TCEA
estimatedthe
the cost
costwas
was somewhat
somewhatlower.
lower.
TCEA estimated
10

Off-schedulemeans
meansthe
theincrease
increase would
wouldnot
notbe
be continued
continuedinto
intosuccessive
successiveyears,
years, i.e.,
i.e.,itit
"Off-schedule
would operate
operate as
as aa one-time
one-time "bonus."
"bonus."
would
88

During the
the April
April22
22meeting,
meeting,TCEA
TCEAsuggested
suggested cuts
cuts in
in certain
certain non-negotiable
non-negotiable items,
items, but
but
During
cuts in
in negotiable
negotiable subjects
subjects were
were not
not proposed
proposed or
or discussed.
discussed. The
Theparties
parties did
diddiscuss
discuss an
an offoff
cuts
schedule payment.
payment. Ultimately,
Ultimately,TCEA
TCEAproposed
proposedaa1.759
1.759percent
percentoff-schedule
off-schedule payment
payment or,
or,
schedule
alternatively,aa1.2
1.2percent
percenton-schedule
on-schedule salary
salary increase.
increase. District
Districtnegotiators
negotiatorswere
werenot
not
alternatively,
optimistic but
butagreed
agreed to
to discuss
discuss TCEA's
counterproposal with
with the
the District
Districtboard.
board. Jahan
Jahan
optimistic
TCEA's counterproposal
testified the
the parties
parties talked
talked about
about an
an off-schedule
off-schedule payment,
payment, "but
"butititnever
nevergot
gotpast
pastthat
thatstage."
stage."
testified
"neveragreed
agreed because
because we
got to
to the
the point
point of
ofagreeing,
agreeing, but
butwe
wehad
had
She stated
stated TCEA
She
TCEA "never
we never
never got
offered that."
that."
offered
On April
April23,
23, District
Districtnegotiators
negotiatorscommunicated
communicated to
to TCEA
TCEAthat
thatthe
the District
Districtboard
boardhad
had
On
rejected TCEA's
TCEA'sproposal.
proposal. The
Theparties
partiesdid
didnot
notmeet
meetagain
againnor
nordid
didTCEA
TCEArequest
requestfurther
further
rejected
bargainingor
ordeclare
declare impasse
impasse before
before filing
filingitsitscharge
chargewith
withPERB
PERBononJune
June13.
13.
bargaining
1. 7 59percent
percent
The
couldhave
have afforded
affordedtotofund
fundthe
the1.759
The parties
parties dispute
dispute whether
whether the
the District
District could
salary increase.
increase. Jaynes
Jaynes testified
testifiedthat
thatififa asalary
salaryincrease
increasehad
hador
orwould
wouldbecome
becomepossible,
possible,he
he
salary
whethertoto
would recommend
recommend ititto
to the
the District
Districtboard
boardand
andititwould
wouldbebeupuptotothe
theboard
boardtotodecide
decidewhether
would
implement it.
it. Jaynes
Jaynesadmitted
admittedthat
thatthe
theDistrict's
District's2002-2003
2002-2003budget
budgetcould
couldhave
havesupported
supportedaa
implement
itself," but
buthe
he claimed
claimed
salary increase
increase because
salary
becausethe
theGovernor's
Governor's mid-term
mid-term budget
budget had
had "righted
"righted itself,"
that there
there was
was an
uncertainty" as
as to
to possible
possible education
education funding
cuts over
over
that
an "enormous
"enormous amount
amount of
of uncertainty"
funding cuts
the next
next two
years. Thus,
Thus, while
whileaa one-time
one-time off-schedule
off-schedule payment
payment might
might have
have been
been feasible
for
the
two years.
feasible for
atany
any
2002-2003, Jaynes
Jaynes contended
contended that
that he
he could
could not
not have
have recommended
recommended an
an on-schedule
on-schedule raise
raise at
2002-2003,
couldbe
be
time without
withoutwiping
wipingout
outthe
thethree
threepercent
percentreserve,
reserve, unless
unless substantial
substantial additional
additional cuts
cuts could
time
made in
in the
the District's
District'sprojected
projectedthree-year
three-yearbudget.
budget.
made
staffrepresentative
representative and
and financial
financial consultant
consultant to
to the
the California
CaliforniaTeachers
Teachers
Lee Lipps,
Lipps,aastaff
Lee
TCEA'sparent
parentorganization,
organization, testified
testifiedthat
thatofofthe
the55
55school
school districts
districtson
onthe
the
Association, TCEA's
Association,
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11
Los Angeles
OE) qualified
list in
inApril/May
April/May
Los
Angeles County
County Office
Office of
of Education's
Education's(LAC
(LACOE)
qualified certification
certification" list

2003, 22
22 gave
gave on-schedule
on-schedule teacher
teacher raises
raises for
the 2002-2003
2002-2003 school
school year.
year. TCEA
TCEAcontends
contendsthat
that
2003,
for the
the District's
District'sInterim
InterimReports,
Reports,financial
financialreports
reportsrequired
requiredto
tobe
be filed
filedwith
withthe
theLACOE,
LACOE,contained
contained
the
inaccuracies
financial position,
position,several
several of
ofthem
them so
so unreasonable
unreasonable as
inaccuracies in
in its
its financial
as to
to reveal
reveal the
the District's
District's
bad faith
faith in
in claiming
claimingits
itsinability
inabilitytotopay
paythe
thesalary
salaryincrease.
increase.
bad
Ingeneral,
general, TCEA
TCEAcontends
contendsthat,
that,as
asthe
theGovernor's
Governor'sproposed
proposed2002-2003
2002-2003mid-year
mid-year
In
budget ultimately
"righted itself,"
itself,"the
theDistrict
Districtwas
wasininno
noworse
worse position
positionthan
than ititwas
was when
when itit
budget
ultimately "righted
submitted the
the first
first Interim
InterimReport
Reportfor
for2002-2003
2002-2003ininDecember
December2002,
2002, which
whichincluded
includedthe
the
submitted
1.759 percent
percent teacher
argues that
that the
the District
Districthas
has always
always been
been able
able to
to
1.759
teacher salary
salary increases.
increases. TCEA
TCEA argues
implementthe
the increase
increase but
but has
has manipulated
budget and
Reports to
to reflect
reflect
implement
manipulated its
its budget
and its
its Interim
Interim Reports
otherwise. The
TheDistrict
Districtcontends
contendsthat
thatit itwas
wasnever
neverable
abletotoimplement
implementa asalary
salaryincrease.
increase.
otherwise.
ALJ'S PROPOSED
PROPOSED DECISION
DECISION
ALJ'S
The proposed
proposed decision
determination that
that the
failedtoto
The
decision sets
setsforth
forth the
the ALJ'
ALJ'ss determination
the District
District failed
negotiate in
TCEA when
when itit unilaterally
unilaterally adopted
adopted T
A2. The
The ALJ
ALJ concluded
concluded TA2
T A2
negotiate
in good
good faith
faith with
with TCEA
TA2.
was
agreement, without
knowledge that
that TA2
TA2 would
would be
be
was adopted
adoptedwithout
without TCEA's
TCEA's agreement,
without TCEA's
TCEA's knowledge
presented to
an opportunity
to comment
comment on
on the
action
presented
to the
the District
District board,
board, and
and without
without an
opportunity to
the District's
District's action
or negotiate
negotiate for
ratification of
ofTA2
TA2 as
as "a
"a fait
fait
or
for another
anotherposition.
position. The
The ALJ
ALJ viewed
viewed the
the District's
District's ratification
accompli, aa 'take-it-or-leave-it'
'take-it-or-leave-it' proposition."
proposition."
accompli,
The
also found
found the
breached its
April2003
2003
The ALJ
ALJ also
the District
District breached
its duty
duty to
to bargain
bargain in
in good
good faith
faith in
in April
by refusing
refusing to
to implement
implementaasalary
salary increase
increase when
when funds
funds were
were available
available and
and by
by withdrawing
withdrawingan
an
by
agreement to
grant aa one-time
off-schedule payment.
payment.
agreement
to grant
one-time off-schedule

11
Qualifiedcertification
certificationindicates
indicatesthat
thataaschool
school district
district"may
"maynot
notmeet
meet its
its financial
financial
"Qualified
obligations
for
the
current
fiscal
year
or
two
subsequent
fiscal
years."
obligations for the current fiscal year or two subsequent fiscal years."

10

DISCUSSION
DISCUSSION
Atissue
issue isis whether
whether the
the District's
District'sactions
actionsdemonstrate
demonstratethat
thatititengaged
engagedininsurface
surface
At
bargaining in
in violation
violationofofits
itsduty
dutytotobargain
bargaininingood
goodfaith.
faith.It It
essenceofofsurface
surface
bargaining
is is
thethe
essence
bargaining that
that aa party
party goes
goes through
negotiations, but
but in
in fact
fact isis weaving
weaving
bargaining
through the
the motions
motions of
of negotiations,
otherwise unobjectionable
unobjectionable conduct
conduct into
intoan
anentangling
entanglingfabric
fabrictotodelay
delayororprevent
preventagreement.
agreement.
otherwise
(Muroc Unified
UnifiedSchool
SchoolDistrict
District(1978)
(1978)PERB
PERBDecision
DecisionNo.
No.80.)
80.)Where
Wherethere
thereisisananaccusation
accusation
(Muroc
ofsurface
surface bargaining,
bargaining, PERB
resolve the
the question
question of
of
of
PERB will
will resolve
of good
good faith
faith by
by analyzing
analyzing the
the totality
totality of
the accused
accused party's
The Board
Boardweighs
weighs the
the facts
facts to
todetermine
determinewhether
whetherthe
theconduct
conductatat
the
party's conduct.
conduct. The
issue "indicates
"indicates an
an intent
intent to
to subvert
subvert the
the negotiating
negotiating process
process or
a legitimate
position
issue
or is
is merely
merely a
legitimate position
adamantly maintained."
(Oakland Unified
UnifiedSchool
School District
District(1982)
(1982)PERB
PERB Decision
DecisionNo.
No. 275.)
275.)
adamantly
maintained." (Oakland
The
of surface
surface bargaining
negotiations with
"take-it-or
The indicia
indicia of
bargaining are
are many.
many. Entering
Entering negotiations
with aa "take-it-or
leave-it" attitude
attitudeevidences
evidences aa failure
failure of
ofthe
theduty
dutytotobargain
bargainbecause
because itit amounts
amounts to
to merely
merely going
going
leave-it"
through the
the motions
motions of
of negotiations.
negotiations. (General
(General Electric
Electric Co.
Co. (1964)
(1964) 150
150 NLRB
NLRB192,
192,194,
194, enf.
enf.
through
418 F.2d
Recalcitrance in
in the
the scheduling
scheduling of
ofmeetings
meetings is
is evidence
evidence of
manipulation to
to
418
F.2d 736.)
736.) Recalcitrance
of manipulation
delay and
and obstruct
School District
District(1983)
(1983) PERB
PERB
delay
obstruct aa timely
timely agreement.
agreement. (Oakland
(Oakland Unified
Unified School
Decision
No. 326
326 (Oakland
(Oakland USD).)
Dilatoryand
andevasive
evasivetactics
tactics including
includingcanceling
cancelingmeetings
meetings
Decision No.
USD).) Dilatory
or failing
failingtotoprepare
prepare for
formeetings
meetings isis evidence
evidence of
of bad
bad faith.
faith. (Oakland
(OaklandUSD,
USD,supra.)
supra.)
or
Other factors
factors that
that have
have been
been held
to be
be indicia
indicia of
ofsurface
surface bargaining
bargaininginclude
includeaa
Other
held to
negotiator's lack
lack of
ofauthority
authoritywhich
whichdelays
delaysand
and thwarts
thwarts the
the bargaining
bargainingprocess
process (Stockton
(Stockton
negotiator's
Unified School
School District
District(1980)
(1980)PERB
PERBDecision
DecisionNo.
No.143
143(Stockton
(StocktonUSD))
USD))and
andreneging
reneging on
on
Unified
tentative agreements
agreements the
School District
District
tentative
the parties
parties already
already have
have made
made(Charter
(Charter Oak
Oak Unified
Unified School
(1991) PERB
PERB Decision
Decision No.
No. 873;
873; Stockton
Stockton USD,
USD, supra;
supra; Placerville
Placerville Union
UnionSchool
SchoolDistrict
District
(1991)
(1978)
PERB Decision
Decision No.
No. 69
69 (Placerville
(Placerville USD)).
USD)).
(1978) PERB
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District Adoption
Adoption of
ofTA2
TA2
District
The ALJ
ALJfound
foundthe
theDistrict
Districtengaged
engagedininsurface
surfacebargaining
bargainingatatits
itsDecember
Decemberboard
board
The
meeting when
when it
adopted TA2
notice to
to TCEA
TCEA and
and without
without TCEA's
TCEA'sprior
prioragreement."
agreement. 12
meeting
it adopted
TA2 without
without notice
TCEAcontends
contends that
that after
after the
the District
abandoned TA
the District
Districtadopted
adopted TA2
TA2even
even
TCEA
District abandoned
TAI,1,the
though itit knew
knew the
the proposal
proposal was
was unacceptable
unacceptable to
TCEAasserts
asserts the
the District
Districtapproved
approved
though
to TCEA.
TCEA. TCEA
TA2 without
withoutprior
priornotice
noticethat
thatthe
theDistrict
Districtfound
foundTA3
TA3objectionable
objectionableand
andwould
wouldnot
nottake
takea avote
vote
TA2
on TA3.
T A3. InInlight
lightofof
thetime
timeconstraints
constraintsfacing
facingthe
theparties,
parties,TCEA
TCEAcontends
contends this
this conduct
conduct
on
the
demonstrates bad
bargaining.
demonstrates
bad faith
faith bargaining.
The District
Districtcontends
contends ititwas
wasfaced
facedwith
withthe
theprospect
prospectofofunprecedented
unprecedentedmid-year
mid-yearstate
state
The
budget cuts
cuts that
that threatened
threatened to
to slash
slash education
education funding.
funding. Given
Giventhese
thesechanged
changedcircumstances,
circumstances,
budget
the District
District declined
declined to
to ratify
ratifyTAI
TAand
1 andresumed
resumednegotiations
negotiationsand
andexchanged
exchanged proposals
proposals with
with
the
TCEA. The
TheDistrict
Districtasserts
asserts the
the District
District board
board did
did consider
consider TCEA's
salary modification
TCEA.
TCEA's salary
modification
proposal prior
prior to
to adopting
adopting TA2.
TA2. Further,
Further,the
theDistrict
Districtcontends
contendsthe
theALJ
ALJmisstated
misstatedthe
the evidence
evidence
proposal
in concluding
concluding that
that once
once the
the District
Districtboard
board adopted
adopted TA2
TA2 ititbecame
became "a
"a fait
fait accompli,
accompli, aa 'take-it
'take-it
in
or-leave-it' proposition."
proposition." Rather,
Rather, the
the District
Districtoffered
offeredtotocontinue
continue negotiations
negotiations ififTCEA
TCEA
or-leave-it'
requested to
to resume
resume bargaining.
bargaining.
requested
In the
the days
days prior
prior to
to the
the District
District board
board meeting
meeting to
TA 1,the
the
In
to consider
consider ratification
ratification of
of TAI,
Governor
At the
the time,
time, the
the extent
extent of
of
Governor proposed
proposed significant
significant mid-year
mid-year cuts
cuts in
in education
education funding.
funding. At
the proposed
proposed cuts
signaled that
would
the
cuts was
wasuncertain.
uncertain. Based
Based on
on this
this uncertainty,
uncertainty, the
the District
District signaled
that it
it would
1

Afterthe
thehearing
hearingthe
the ALJ
ALJamended
amended the
the complaint
complainton
on her
her own
own motion
motionto
toreplace
replace the
the
"After
impasse
bargaining
allegation
(EERA
sec.
3543.5(e))
with
the allegation
allegation the
violated
impasse bargaining allegation (EERA sec. 3543.5(e)) with the
the District
District violated
the
duty
to
bargain
in
good
faith
(EERA
sec.
3543.5(c)).
The
ALJ
held
that
impasse
was
the duty to bargain in good faith (EERA sec. 3543.5(c)). The ALJ held that impasse was
broken
when
the
parties
discussed
alternatives
to
in December
December 2002.
2002. The
The District
Districtasserts
asserts
broken when the parties discussed alternatives toTA
TAl1 in
the
ALJ
had
no
authority
to
amend
the
complaint
at
this
stage.
Neither
party
contends
that
the ALJ had no authority to amend the complaint at this stage. Neither party contends that
impasse procedures
procedures were
concluded or
or that
that impasse
impasse was
was broken,
and we
we do
do not
not so
so find.
find.
impasse
were concluded
broken, and
However, the
the ALJ
ALJdid
didcorrectly
correctlynote
notethat
thatthe
theBoard
Boardapplies
appliesthe
thesame
same legal
legalstandard
standard to
to
However,
determine
whether
a
party
has
to negotiate
negotiate in
in good
good faith
faith prior
priortotoimpasse
impasse and
and while
while
determine whether a party has failed
failed to
engaged
in
impasse
procedures.
(Ventura
County
Community
College
District
(1998)
PERB
engaged in impasse procedures. (Ventura County Community College District (1998) PERB
Decision
No.
1264.)
Decision No. 1264.)
12
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not ratify
ratifyTA1.
TA 1.While
While
a tentative
agreement
reachedbybythe
therespective
respectivebargaining
bargainingteams
teamsdoes
does
not
a tentative
agreement
reached
not bind
bindeither
eitherside,
side,the
theBoard
Boardhas
has held
held that,
that, "where
"wherethere
there has
has been
been aa good
good faith
faith rejection
rejectionofofthe
the
not
tentative agreement
agreement by
(Alhambra City
Cityand
and
tentative
by the
the principles,
principles, the
the duty
duty to
to bargain
bargain isis also
alsorevived."
revived." (Alhambra
HighSchool
SchoolDistricts
Districts(1986)
(1986)PERB
PERBDecision
DecisionNo.
No. 560.)
560.)
High
The
board was
was not
not required
required to
to ratify
ratify the
the first
firsttentative
tentativeagreement.
agreement. InInthis
thiscase
case
The District
District board
the record
record demonstrates,
demonstrates, and
TAI
the
andTCEA
TCEA does
doesnot
notdispute,
dispute,that
thatthe
theDistrict's
District'sfailure
failure to
to ratify
ratify TAI
was
excused by
the proposed
proposed unprecedented
unprecedented and
cuts in
in education
education funding.
funding.
was excused
by the
and severe
severe mid-year
mid-year cuts
Once the
notified TCEA
TCEA of
ofits
its likely
likelyrejection
rejectionofofTAI,
TA 1,the
theparties
partiesresumed
resumed
Once
the District
District notified
negotiations. Both
Bothparties
partieswere
werecognizant
cognizantofofthe
thetime
timeconstrains
constrains that
that could
couldresult
resultininhigher
higher
negotiations.
employee health
health benefit
benefitpremium
premiumcosts
costsabsent
absent an
an agreement
agreement by
January 1,
1, 2003.
The parties
parties
employee
by January
2003. The
discussed
the salary
salary proposal.
The evidence
evidence indicates
indicates the
the bargaining
bargaining teams
teams
discussedmodifications
modifications to
to the
proposal. The
were not
not in
in agreement
agreement on
to the
the District
Districtboard
board meeting
meeting
were
on the
the salary
salaryprovision
provision modification
modification prior
prior to
onDecember
December 18.
18.
on
However, as
as discussed
discussed previously,
the record
record demonstrates
demonstrates that
board did
did
However,
previously, the
that the
the District
District board
consider TA3.
TA3. District
Districtwitnesses
witnessestestified
testifiedthe
theproposal
proposalwas
wasdiscussed
discussed with
withthe
the board
board in
inclosed
closed
consider
session. In
Inaddition,
addition,prior
priortototaking
takinga avote,
vote,TCEA
TCEArepresentatives
representativesaddressed
addressed the
the District
Districtboard
board
session.
and urged
urged approval
would not
not ratify
ratifythe
the salary
salary increase
increase in
Whenthe
the vote
vote
and
approval of
of TA3
TA3 if
if itit would
in TAI.
TAI. When
was
board approved
approved TA2.
TA2. Immediately
Immediatelyafter
afterthe
thevote,
vote,the
theboard
boardannounced
announced
was taken
taken the
the District
District board
that TA2
TA2 would
would not
not be
be implemented
implemented absent
absent approval
Inaa letter
letter to
to TCEA
TCEAthe
thenext
next
that
approval by
by TCEA.
TCEA. In
day, the
the District
Districtreiterated
reiteratedthat
that TA2
TA2was
wasaaproposal
proposal that
that needed
needed to
union
day,
to be
be ratified
ratified by
by union
members before
The District
District stated
stated itit would
would resume
resume negotiations
negotiations ifif
members
before itit could
could be
be implemented.
implemented. The
the proposal
proposal was
was unacceptable.
unacceptable.
the
The ALJ
ALJ relied
relied on
on Placerville
Placerville USD
USD to
to find
find that
that the
the District's
District's approval
approval of
ofTA2
TA2
The
represented an
ofthe
the parties'
parties' tentative
tentative agreement.
agreement. In
In Placerville
PlacervilleUSD,
USD,
represented
anunlawful
unlawful modification
modification of
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the school
school district's
district's negotiator
negotiatorrecommended
recommended that
thatthe
the school
school board
board delete
delete the
the organizational
organizational
the
security provision
provisionbefore
before voting
votingtotoratify
ratifythe
theparties'
parties'tentative
tentativeagreement.
agreement. After
Afterthe
theschool
school
security
board vote,
informed the
the union
union by
by letter
letter of
ofits
itsdecision
decisiontotomodify
modifythe
thetentative
tentative
board
vote, the
the district
district informed
agreement without
an offer
offer to
to negotiate
negotiate the
the change.
change. PERB
PERB found
found the
the union
uniondid
didnot
nothave
havean
an
agreement
without an
opportunity to
to comment
commenton
onthe
the district's
district'sactions
actionsor
orengage
engage in
in further
furthernegotiations.
negotiations.
opportunity
Placerville USD
USDisisclearly
clearlydistinguishable
distinguishablefrom
fromthe
thepresent
present case.
case. In
In view
viewofofthe
the
Placerville
approaching deadline
increased health
board approved
approved T
A2 rather
rather
approaching
deadline for
for increased
health benefit
benefit costs,
costs, the
the District
District board
TA2
than merely
guidance to
its negotiators
negotiators of
the District
District
than
merely giving
giving guidance
to its
of its
its preferred
preferred proposals.
proposals. Although
Although the
approved TA2
withoutfirst
firstreaching
reachingaatentative
tentative agreement
agreement with
with TCEA's
TCEA'snegotiators,
negotiators, ititdid
didso
so
approved
TA2 without
withclear
clearcommunication
communicationthat
thatTA2
TA2would
wouldnot
notbebeimplemented
implementedunless
unlessTCEA
TCEAagreed.
agreed. The
The
with
Districtoffered
offeredtotoresume
resume negotiations
negotiations at
at TCEA's
TCEA's request.
request. The
The finality
finalityofofthe
theschool
schoolboard's
board's
District
action in
in Placerville
Placerville USD
USDisisnot
notpresent
present in
in the
the instant
instant case.
case. The
The District's
District's approval
approval of
ofTA2
T A2was
was
action
nothing more
more than
than aa counterproposal
counterproposal that
TCEA was
was free
free to
to accept
accept or
or reject.
reject. Therefore,
Therefore,we
wedo
do
nothing
that TCEA
not find
find the
the District's
District's adoption
adoption of
ofTA2
TA2amounted
amounted to
to aa "take-it-or-leave-it
"take-it-or-leave-it proposition"
proposition" that
that
not
demonstrates
surface bargaining.
bargaining.
demonstrates surface
The Failure
Failure to
to Implement
ImplementaaSalary
SalaryIncrease
Increase
The
The ALJ
ALJ held
held that
that the
the District's
District's conduct
conduct during
during the
the March
March and
and April
April2003
2003 negotiations
negotiations
The
evidenced
to bargain
bargain in
in good
good faith,
faith, citing
citingthe
theDistrict's
District'sreliance
relianceon
onaathree-year
three-yearbudget
budget
evidenced aa failure
failure to
projection
to deny
deny aa salary
salary increase
increase and
and the
ofan
an agreement
agreement to
to grant
grant aa one-time
one-time
projection to
the withdrawal
withdrawal of
off-schedule payment.
payment.
off-schedule
TCEAcontends
contendsthat
thatbecause
becausethe
theproposed
proposedmid-year
mid-yearbudget
budgetcuts
cutswere
werenot
notasassevere
severeasas
TCEA
originallyanticipated,
anticipated, the
the District
Districtwas
was obligated
obligated under
under the
the terms
terms of
TA2 to
to implement
implement the
the
originally
of TA2
originallynegotiated
negotiatedsalary
salaryincrease.
increase.
originally
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The District
Districtargues
argues that
that itit did
did not
notrepudiate
repudiate any
any agreement
agreement during
The
during the
the March
March and
and April
April
2003 negotiations.
negotiations. The
Theparties'
parties' agreement
agreement required
required them
"collaborativelywork
worktogether,"
together,"toto
2003
them to
to "collaboratively
seek an
an agreement
no agreement
agreement was
22
seek
agreement on
on aa salary
salary increase.
increase. However,
However, no
was reached.
reached. The
The April
April 22
meeting resulted
resulted in
in aa TCEA
TCEA counterproposal
counterproposal for
foraa one-time
one-time payment
payment that
that the
the District
District
meeting
negotiators agreed
agreed to
The District
District asserts
asserts its
of that
that
negotiators
to present
presenttotothe
theDistrict
District board.
board. The
its rejection
rejection of
proposal was
was not
not unlawful.
unlawful.
proposal
The parties'
parties' agreement
work
The
agreement states
statesthat
thatTCEA
TCEAand
andthe
theDistrict
District"will
"will collaboratively
collaboratively work
together to
identify District
Districtbudget
budgetcuts."
cuts." Thereafter,
Thereafter,ititwas
wasthe
theparties'
parties' intent
intent"to
"tofund
fundthe
the
together
to identify
originallynegotiated
negotiatedsalary
salaryincrease,
increase, or
orwhatever
whatever portion
portionofofthat
thatincrease
increasecan
can be
be supported
supported
originally
throughsuch
suchcuts."
cuts."
through
Contrary to
to TCEA's
TCEA'sposition,
position,the
thelanguage
languageofof
theagreement
agreementdoes
doesnot
notmandate
mandatethat
thataa
Contrary
the
salary increase
increase be
negotiations ifif sufficient
sufficientfunds
funds were
were available.
available.
salary
be implemented
implemented without
without further
further negotiations
Furthermore,
the agreement
agreement does
does not
the actual
actual amount
amount of
ofaa salary
salary increase
increase to
to be
be paid
paid
Furthermore, the
not specify
specify the
once spending
spending cuts
Thisinterpretation
interpretationisis buttressed
buttressed by
by testimony
testimony that
that during
during
once
cuts were
were identified.
identified. This
the parties'
parties' discussions
discussions on
A2 and
and T
A3, District
Districtnegotiators
negotiators stated
stated they
they preferred
preferred TA2
T A2
the
on T
TA2
TA3,
because itit did
did not
not guarantee
guarantee aa salary
salary increase
increase would
be implemented.
implemented.
because
would be
Eventhe
theALJ
ALJconcluded
concludedthe
theparties
partieshad
hadnever
neverreached
reachedagreement
agreementon
onaa salary
salaryincrease.
increase.
Even
The ALJ
ALJstated:
stated:
The
As to
to an
an on-schedule
on-schedule increase,
of
As
increase,after
afterthe
theDistrict's
District's withdrawal
withdrawal of
TA
1
in
December
2002,
which
was
not
unlawful,
the
parties
TA1 in December 2002, which was not unlawful, the parties
never agreed
agreed to
a permanent
Rather, in
in
never
to a
permanent on-schedule
on-schedule increase.
increase. Rather,
[T
A2],
they
made
an
agreement-to-agree,
[TA2], they made an agreement-to-agree, i.e.
i.e. to
to 'collaboratively
'collaboratively
work
together'
to
recommend
budget
cuts
and
to
fundthe
the
work together' to recommend budget cuts and to fund
originally
scheduled
increase.
Their collaborative
collaborative work
workatatthe
the
originally scheduled increase. Their
March
and
April,
2003
negotiating
sessions
did
not
result
in
any
March and April, 2003 negotiating sessions did not result in any
agreement
to
recommend
budget cuts
cuts or
or to
to fund
fundan
anincrease.
increase.
agreement to recommend budget
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Thus, TCEA's
TCEA's claim
claim that
that the
the District
Districtwas
wasobligated
obligatedto
tofund
fundthe
theoriginal
originalsalary
salaryincrease
increase
Thus,
there were
were sufficient
sufficientfunds
funds isiswithout
withoutmerit.
merit.InIn
essence,the
theparties
partiesagreed
agreed to
to continue
continue
ififthere
essence,
negotiations over
oversalary
salaryand
and no
no agreement
agreement was
was reached
reached before
filedits
itscharge.
charge.
negotiations
before TCEA
TCEA filed
Furthermore,the
the ALJ
ALJfound
foundthat
thatthe
theDistrict
Districtreneged
renegedon
onaatentative
tentativeagreement
agreementto
togrant
grantaa
Furthermore,
one-time
off-schedule salary
salary payment.
payment. The
Therecord
recorddoes
doesnot
notsupport
supportaadetermination
determinationthat
thatthe
the
one-time off-schedule
parties reached
reached aa tentative
Districtnegotiators
negotiatorsproposed
proposed
parties
tentative agreement
agreement on
on an
an off-schedule
off-schedule bonus.
bonus. District
an off-schedule
off-schedule payment
payment of
of less
less than
than 1.759
1.759 percent.
TCEA countered
countered with
with aa one-time
one-time 1.759
1.759
an
percent. TCEA
percent
1.2 percent
negotiators testified
testifiedthat
that
percent payment
payment or
or aa 1.2
percent on-schedule
on-schedule salary
salary increase.
increase. TCEA
TCEA negotiators
in discussing
discussing an
an off-schedule
off-schedulepayment
paymentthe
thebargaining
bargainingteam
teamnegotiators
negotiators"never
"neveragreed
agreedbecause
because
in
we never
never got
got to
to the
the point
point of
ofagreeing,
agreeing, but
but we
we had
had offered
offered that."
that." Instead,
Instead, District
Districtnegotiators
negotiators
we
informed the
the TCEA
TCEAbargaining
bargainingteam
team that
that was
was not
not optimistic
optimisticbut
butstated
stated they
they would
wouldtake
take TCEA's
TCEA's
informed
counterproposal back
back to
board for
consideration. The
The District
Districtboard
boardrejected
rejected both
both
counterproposal
to the
the District
District board
for consideration.
alternatives in
in TCEA's
TCEA's proposal.
proposal. The
The District
Districtdid
didnot
notrenege
renege on
on its
its own
ownone-time
one-time payment
payment
alternatives
proposal. Rather,
Rather, the
the District
Districtrejected
rejected TCEA's
TCEA1shigher
highercounterproposal.
counterproposal. This
Thisconduct
conductdoes
does not
not
proposal.
demonstrate the
breached its
to bargain
bargain in
in good
good faith.
faith.
demonstrate
the District
District breached
its duty
duty to
ORDER
ORDER
Upon the
the foregoing
foregoing findings
findings of
offact
factand
andconclusions
conclusions of
oflaw
lawand
andthe
the entire
entire record
record ininthis
this
Upon
matter, the
the complaint
complaint and
and underlying
underlying unfair
unfairpractice
practicecharge
charge in
in Case
Case No.
No. LA-CE-4527-E
LA-CE-4527-Eisis
matter,
hereby DISMISSED
LEAVE TO
TO AMEND.
AMEND.
hereby
DISMISSED WITHOUT
WITHOUT LEAVE

Chair
Neuwald and
and Members
and Rystrom
Rystrom joined
joined in
inthis
thisDecision.
Decision.
Chair Neuwald
Members McKeag
Mckeag and
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