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DECISION
DECISION
DOWD INCALVILLO,
CALVILLO,
Member:This
This
caseis isbefore
beforethe
thePublic
PublicEmployment
EmploymentRelations
Relations
DOWDIN
Member:
case
Board (PERB
(PERB or
or Board)
Board) on
on exceptions
exceptions filed
by the
the City
City of
ofRiverside
Riverside (City)
(City)and
andService
Service
Board
filed by
an
Employees International
International Union,
Union,Local
Local1997
1997(SEIU),
(SEIU),totothe
theproposed
proposeddecision
decisionofofan
Employees
administrativelaw
lawjudge
judge (ALJ).
(ALJ).The
TheALJ
ALJconcluded
concludedthat
thatthe
the City
Cityviolated
violatedthe
the Meyers-MiliasMeyers-Miliasadministrative
1
by
changingthe
thecriteria
criteriafor
forpromoting
promotingmini-bus
mini-busdrivers
driverswithout
without
BrownAct
Act(MMBA)'
(MMBA)by
Brown
changing

providing
SEIUwith
withnotice
noticeand
andan
anopportunity
opportunitytotorequest
requesttotomeet
meetand
andconfer
conferover
overthe
thechange.
change.
providing SEIU
ofthe
theexceptions,
exceptions,
The Board
Board has
has reviewed
reviewed the
the proposed
proposed decision
decision and
and the
lightof
The
the record
record in
in light
briefs and
and relevant
relevant law.
Based on
on this
review, we
the violation
violation found
found by
by the
the ALJ
ALJ for
forthe
the
briefs
law. Based
this review,
we affirm
affirm the
reasons discussed
discussed below.
below.
reasons

1
MMBA
is codified
Government
Codesection
section3500
3500etetseq.
seq. Unless
Unlessotherwise
otherwise
MMBA
is codified
at at
Government
Code
to
the
Government
Code.
indicated,
all
statutory
references
are
indicated, all statutory references are to the Government Code.

BACKGROUND
BACKGROUND
The Special
Special Transportation
(Division)ofofthe
the City's
City'sParks,
Parks,Recreation
Recreationand
and
The
Transportation Division
Division (Division)
Community Services
Services Department
Department provides
for
Community
provides mini-bus
mini-bus transportation
transportation throughout
throughout the
the City
City for
senior citizens
citizens and
and disabled
Atthe
the time
time of
ofthe
the hearing
hearing in
in this
this matter,
matter, the
senior
disabled individuals.
individuals. At
the Division
Division
employed 27
drivers. Eleven
Elevenofofthose
those drivers
drivers were
were full-time,
full-time,1111were
were3/4
3/4time
time(up
(uptoto
employed
27 mini-bus
mini-bus drivers.
39 hours
hours per
per week),
week), one
one was
was half
halftime
time(up
(uptoto29
29hours
hoursper
perweek),
week),and
andfour
fourwere
wereemployed
employedonona a
39
temporary, part-time
part-timebasis,
basis, working
workingupuptoto1919hours
hoursper
perweek.
week.
temporary,
Mini-busdrivers,
drivers,except
exceptthose
thoseemployed
employedon
onaatemporary,
temporary,part-time
part-timebasis,
basis,are
aremembers
members
Mini-bus
ofaaCity
Citybargaining
bargainingunit
unitrepresented
represented by
by SEIU.
SEIU. InIn1999,
1999,SEIU
SEIUfiled
fileda agrievance
grievanceover
overthe
the
of
method the
the Division
Divisionused
used to
to select
select mini-bus
mini-bus drivers
drivers to
to fill
fillpositions
positionswith
withaahigher
highertime
timebase,
base,
method
e.g. to
to move
move from
three-fourths time
time to
to full-time.
full-time. To
Toresolve
resolvethe
thegrievance,
grievance, the
the City
Cityand
andSEIU
SEIU
e.g.
from three-fourths
entered into
into aa written
writtenagreement
agreement (1999
(1999 Agreement)
Agreement) that
that stated
stated in
in full:
full:
entered
MinibusDriver
DriverPromotion
Promotionby
bySeniority
SeniorityProposal
Proposal
Minibus
I.
I.

Seniorityisisdefined
definedas
as an
an employee's
employee's first
firstdate
date of
ofservice
service
Seniority
ofthe
the following
followingpositions
positionswith
withthe
the
working within
withineither
eitherof
working
of
the
Park
and
Recreation
Special
Transportation
section
Special Transportation section of the Park and Recreation
Department of
fullDepartment
of the
the City
City of
of Riverside:
Riverside: Minibus
Minibus Driver
Driver fulltime,
Minibus
Driver
3/4
time,
Minibus
Driver
1/2
time,
time, Minibus Driver 3/4 time, Minibus Driver 1/2 time,
employeehas
has held
held
MinibusDriver
Driver(non-benefited).
(non-benefited).If If
Minibus
ananemployee
more
than
one
of
the
positions
listed
above,
the
earliest
more than one of the positions listed above, the earliest
date shall
shall be
be used
used for
his or
or her
her seniority.
seniority.
date
for his

II.
II.

Effectiveimmediately,
immediately, vacancies
vacancies for
for the
the following
following
Effective
positions
within
the
Special
Transportation
sectionofofthe
the
positions within the Special Transportation section
the City
ofRiverside
Riverside
Parks and
and Recreation
Recreation Department
Parks
Department of
of the
City of
will
be
filled
as
follows:
will be filled as follows:
A.
A.

Minibus Driver
Driver3/4
3/4time
timeshall
shallbe
bepromoted
promotedto
to
Minibus
Minibus Driver
Driver full-time
full-timeininorder
order of
ofseniority
seniority with
with
Minibus
the
following
restrictions:
the following restrictions:
1.

1.

With no
no discipline
discipline imposed
imposed within
within the
the
With
12 months.
months.
preceding 12
preceding
22

2.
2.

III.
III.

IV.
IV.

Whose overall
overallratings
ratingshave
havebeen
been
Whose
satisfactory
or
above
for
the
preceding12
12
satisfactory or above for the preceding
months.
months.

B.
B.

MinibusDriver
Driver1/2
1/2time
timepromotion
promotionto
to Minibus
Minibus
Minibus
Driver
3/4
time,
or
Minibus
Driver
full-time
are
Driver 3/4 time, or Minibus Driver full-time are
to conditions
conditions A-1
A-1 and
andA-2
A-2above.
above.
subject to
subject

C.

MinibusDriver
Driver(non-benefited)
(non-benefited)promotion
promotionto
to
Minibus
Minibus
Driver
1/2,
3/4
or
full-time
shall
be
Minibus Driver 1/2, 3/4 or full-time shall be
subjectto
to conditions
conditionsA-1
A-1and
andA-2
A-2above.
above.
subject

Driver full-time,
full-time,3/4
3/4
Employees promoted
promoted to
Employees
to Minibus
Minibus Driver
time or
or 1/2
1/2 time
timeshall
shallnot
notbe
be subject
subject to
to aa promotional
promotional
time
probationary
period.
probationary period.
Employeeswho
whodecline
declineaapromotion,
promotion,ororare
aredenied
deniedaa
Employees
or A-2
A-2 above,
above, shall
shall be
be notified
notified in
in
promotion based
based on
promotion
on A-1
A-1 or
writing.
This
notification
will
be
signed
by
the
employee.
writing. This notification will be signed by the employee.

The 1999
1999 Agreement
Agreement was
was signed
signed by
an SEIU
representative, the
human
The
by an
SEIU representative,
the City's
City's human
ofthe
theParks
Parks and
and Recreation
Recreation Department.
Department. Neither
Neitherthe
the1999
1999
resources director
director and
and the
the director
director of
resources
Agreement
nor its
its terms
terms were
were ever
ever incorporated
incorporated into
intoany
anymemorandum
memorandumofofunderstanding
understanding
Agreement itself
itself nor
(MOU)between
between the
the City
Cityand
and SEIU.
SEIU. From
FromJuly
July1999
1999through
throughthe
theend
endof
of2005,
2005, the
the Division
Division
(MOU)
promoted
mini-bus drivers
driversininaccordance
accordance with
withthe
the1999
1999Agreement.
Agreement.
promoted mini-bus
Inearly
early2006,
2006,the
theCity
Citybegan
beganpreparing
preparingtotonegotiate
negotiate successor
successor MOUs
MOUs with
withthe
thevarious
various
In
employee organizations
organizations representing
representing City
employees. As
Aspart
partofofthese
these preparations,
preparations, Assistant
Assistant
employee
City employees.
City
Manager Thomas
Thomas DeSantis
(DeSantis), the
the City's
City'slead
lead negotiator,
negotiator, briefed
briefedthe
the City
CityCouncil
Council
City Manager
Desantis (Desantis),
ofside
side letters
letters between
between City
Citymanagement
managementand
and employee
employeeorganizations
organizationsthat
that
on the
the existence
existence of
on
conflicted with
withterms
terms of
ofthe
the prior
prior MOUs
MO Us formally
formallyapproved
approved by
by the
the council.
council. InInresponse,
response, the
the
conflicted
City
Council instructed
instructed Desantis
DeSantisto
tomake
make the
the new
new successor
successor MOUs
inclusive."
City Council
MOUs "all
"all inclusive."
Accordingly,
the City
Cityadopted
adoptedaanegotiating
negotiatingposition
positionduring
duringthe
the2006
2006negotiations
negotiationsthat
thatallallside
side
Accordingly, the
ofthe
the letters
letters were
were made
made aa
letters would
wouldbe
besuperseded
superseded by
by the
the successor
successor MOU
unless the
the terms
terms of
letters
MOU unless
part of
ofthe
the MOU.
MOU.
part
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Inthe
the spring
springofof2006,
2006,the
theCity
Cityand
andSEIU
SEIUbegan
begannegotiations
negotiationsfor
foraasuccessor
successor MOU
MOU
In
covering the
the period
periodJuly
July1,1,2006,
2006,through
throughJune
June 30,
30, 2010.
2010. AtAtthe
thefirst
firstbargaining
bargainingsession,
session,the
the
covering
City presented
presented SEIU
SEIU with
withaa proposal
proposal containing
containing language
language to
would
City
to the
the effect
effect that
that the
the MOU
MOU would
supersede all
SEIU chief
chiefnegotiator
negotiator Deborah
Deborah Cortez
Cortez (Cortez)
(Cortez) testified
testifiedthat
thatatatsome
some
supersede
all side
side letters.
letters. SEIU
point during
duringnegotiations,
negotiations,she
sheasked
asked Dan
Dan Cassidy
Cassidy (Cassidy),
(Cassidy), an
an attorney
attorney representing
representing the
the City,
City,
point
to clarify
clarifywhich
whichside
sideletters
lettersthe
theCity
Citythought
thoughtthe
theMOU
MOUshould
shouldsupersede.
supersede.InInresponse,
response,someone
someone
to
on the
the City's
City'sbargaining
bargainingteam
team produced
produced aa copy
copy of
of the
the 1999
1999 Agreement.
Agreement. Cortez
Cortez told
toldCassidy
Cassidy
on
that the
the 1999
1999 Agreement
Agreement was
not a
a side
The City
Citydid
didnot
not
that
was aa "grievance
"grievance resolution,"
resolution," not
side letter.
letter. The
respond to
to Cortez's
Cortez's statement.
statement. Cortez
Cortez testified
testifiedthat
thatDesantis
DeSantiswas
was part
part of
of"the
"thecast
cast of
of
respond
characters that
at negotiation
sessions] usually
could not
not specifically
specifically
characters
that were
were [[at
negotiation sessions]
usually all
all the
the time,"
time," but
but could
the 1999
1999 Agreement
Cassidy. Desantis
DeSantis
recall him
himbeing
being present
present during
during her
her discussion
discussion of
recall
of the
Agreement with
with Cassidy.
testifiedthat
thathe
heattended
attended every
every bargaining
bargainingsession
session but
butwas
was unaware
unaware of
ofaaconversation
conversationabout
aboutthe
the
testified
1999 Agreement.
Agreement. He
He also
also testified
testifiedthat
thatthe
the "minibus
"minibusdriver
driverpromotion
promotionprocess
process. ...
wasthe
the
1999
. . was
gorillaininthe
theroom"
room"during
duringnegotiations.
negotiations.
gorilla
Alsoduring
duringthese
these negotiations,
negotiations, SEIU
SEIUproposed
proposed to
to add
add language
language to
provision
Also
to the
the MOU
MOU provision
governing promotions
promotions that
that would
woulddefine
definethe
themovement
movementofofan
anemployee
employee from
fromaalower
lowertime
timebase
base
governing
position to
to aa higher
higher time
timebase
base position
position within
withinthe
thesame
same classification
classificationas
as aa "status
"status change"
change"
position
rather than
than aa promotion
promotion and
and that
that such
such "status
"status changes"
changes" would
be governed
by seniority.
seniority.
rather
would be
governed strictly
strictly by
This proposed
proposed language
language would
have the
making the
the promotion
promotion by
by seniority
senioritysystem
systemset
set
This
would have
the effect
effect of
of making
forth ininthe
the1999
1999 Agreement
Agreementapplicable
applicable to
toall
allmembers
members of
ofthe
the bargaining
bargainingunit.
unit.
forth
On July
July 25,
25, 2006,
2006, the
the City
Citypresented
presented SEIU
SEIU with
withaacomprehensive
comprehensive proposal.
proposal. That
That
On
City Council
Councilmeeting,
meeting, Cortez
Cortezwent
wentto
toDeSantis'
DeSantis'
evening, shortly
shortly before
before the
the scheduled
scheduled start
start of
evening,
of aa City
office to
to discuss
discuss the
the proposal.
proposal. Desantis
DeSantis testified
testified that
that members
members of
the City's
bargaining team
team
office
of the
City's bargaining
ofthe
the room,"
room,"but
butthat
thatonly
onlyhe
heand
andCortez
Cortezdiscussed
discussed the
the proposal.
proposal. Cortez
Cortezand
and
"were in
in and
and out
out of
"were
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DeSantisindicated
indicatedtotoeach
each other
other that
that they
they wanted
wanted to
to resolve
resolve negotiations
negotiations before
before the
the council
council
Desantis
meeting. They
Theythen
then went
went through
through the
the proposal
proposal item
with both
both initialing
initialingeach
each item
itemas
as
meeting.
item by
by item,
item, with
they reached
reached agreement.
agreement.
they
When they
they reached
reached item
10 regarding
regarding promotions,
promotions, Cortez
Cortez agreed
agreed to
to withdraw
withdrawSEIU's
SEID' s
When
item 10
proposed "status
"status change"
change" language.
language. Cortez
Cortez then
then handwrote
handwrote aa memorandum
memorandum that
that stated
stated in
in full:
full:
proposed
"We have
have agreed
agreed to
status change
proceed with
with
"We
to move
move off
off status
changelanguage
languagetotomove
moveforward.
forward. We
We will
will proceed
this matter
matter through
through the
the grievance
grievance process."
process." Desantis
DeSantiswrote
wroteatatthe
the bottom
bottomofofthe
thememorandum:
memorandum:
this
"Acknowledge
Union'sposition
positionon
onthis
thismatter."
matter."
"Acknowledge Union's
When Cortez
Cortez and
and Desantis
DeSantis reached
reached item
item 15
15 regarding
regarding side
side letters,
letters,Cortez
Cortezproposed
proposedtoto
When
delete the
the language
language "MOU
willsupersede
supersede all
all Side
Side Letters."
Letters." Desantis
DeSantisresponded
responded that
that the
the City
City
delete
"MOU will
would not
notagree
agree to
to remove
remove the
the language.
language. Cortez
Cortezthen
thenproposed
proposedtotokeep
keepthe
thesupersession
supersession
would
language with
withthe
theaddition
additionofoflanguage
languageexcluding
excludinggrievance
grievanceresolutions
resolutionsfrom
frombeing
beingsuperseded.
superseded.
language
DeSantis agreed
agreed to
to the
the proposal.
proposal. Cortez
Cortezthen
thenhandwrote
handwroteabove
abovethe
thesupersession
supersession language:
language:
Desantis
"Bothparties
parties recognize
recognize that
that this
this excludes
excludes grievance
grievance resolutions
resolutions documents."
documents." Cortez
Cortezand
and
"Both
DeSantisinitialed
initialedthe
theadded
addedlanguage.
language.
Desantis
Cortez
she and
and DeSantis
did not
not discuss
discuss what
what constituted
constituted "grievance
"grievance
Cortez testified
testified she
Desantis did
resolutions
documents," nor
nor did
did they
they discuss
discuss the
Cortez testified
testified that
that her
her
resolutions documents,"
the 1999
1999 Agreement.
Agreement. Cortez
intentininadding
addingthe
the"grievance
"grievanceresolutions"
resolutions"language
languagewas
wastotopreserve
preservethe
the1999
1999Agreement.
Agreement.
intent
DeSantis testified
testified that
that he
he believed
believed the
the "grievance
"grievance resolutions"
resolutions" language
language was
was intended
intended to
to
Desantis
preserve SEIU's
SEID' s right
righttotogrieve
grievethe
thestatus
status change
change issue
issue in
and the
never would
would
preserve
in the
the future
future and
the City
City never
have agreed
agreed to
was intended
intended to
He also
also
have
to the
the language
languageif
if it
it was
to preserve
preserve the
the 1999
1999 Agreement.
Agreement. He
testifiedthat
thathe
he was
was unaware
unaware of
ofthe
the existence
existence of
ofthe
the 1999
1999 Agreement
Agreement until
untiljust
justaafew
fewweeks
weeks
testified
before the
the PERB
hearing, though
though he
he admitted
admitted he
he knew
in 2006
2006 that
that the
the Division
Divisionhad
hadaapractice
practice
before
PERB hearing,
knew in
ofpromoting
promotingmini-bus
mini-busdrivers
driversaccording
accordingtotoseniority.
seniority.
of
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The 2006-2010
2006-2010 MOU,
approved by
by the
the City
City Council
Council on
on August
August 8,
8, 2006,
2006, contains
contains the
the
The
MOU, approved
followingrelevant
relevantprovisions:
provisions:
following
Article15,
15, Section
Section 1,
1, Promotions
Promotions
Article

For promotions
promotions within
withinthe
the bargaining
bargaining unit,
unit, the
the City
Cityshall
shallfirst
first
For
consider
qualified
employee
applicants;
the
City
will
select
the
consider qualified employee applicants; the City will select the
applicant who,
who, in
in the
the City's
City'sjudgment
judgmentand
and discretion,
discretion, isis best
best
applicant
qualified
by
virtue
of
skills,
abilities,
experience
and
other
qualified by virtue of skills, abilities, experience and other
qualificationsas
as defined
defined in
in the
the job
job description
description and/or
and/or outlined
outlined in
in
qualifications
the
City's
posting
for
vacancy;
in
the
event
of
a
tie
between
two
the City's posting for vacancy; in the event of a tie between two
or more
more competing
competing applicants,
applicants, the
the employee
employee with
withthe
thegreatest
greatest
or
City
seniority
shall
be
selected.
The
City
reserves
the
righttoto
City seniority shall be selected. The City reserves the right
hire
from
outside
the
City
if
it
is
not
satisfied
withthe
the
hire from outside the City if it is not satisfied with
qualifications
of
the
applicants.
The
City
will
first
offer
qualifications of the applicants. The City will first offer
interviews
to
the
most
qualified
internal
applicants.
interviews to the most qualified internal applicants.
Article30,
30, Subsection
Subsection E
E
Article

This Memorandum
Memorandumof
ofUnderstanding
Understandingwill
willsupercede
supercedeall
allSide
Side
This
Letters.
Bothparties
partiesrecognize
recognizethat
thatthis
thisexcludes
excludesgrievance
grievance
Letters. Both
resolutions
documents.
resolutions documents.
The Division
Divisiondid
didnot
notpromote
promoteany
anymini-bus
mini-busdrivers
driversfrom
fromJanuary
January1,1,2006
2006through
through
The
October
19, 2006.
Beginningon
onOctober
October20,
20, 2006,
2006, mini-bus
mini-busdrivers
driverswere
werepromoted
promotedinin
October 19,
2006. Beginning
accordance with
15, Section
Section1,1, of
ofthe
the MOU,
MOU,instead
insteadofofby
seniorityasashad
hadbeen
beendone
done
accordance
with Article
Article 15,
by seniority
from July
July1999
1999through
through2005.
2005.
from
ALJ' sProposed
Proposed Decision
Decision
ALJ's
The ALJ
ALJ ruled
ruled that
that the
the City
City made
made an
an unlawful
unilateral change
change by
The
unlawful unilateral
by promoting
promoting mini-bus
mini-bus
drivers according
according to
to the
the criteria
criteria in
in Article
Article15,
15,Section
Section 1,
1, of
ofthe
the MOU
MOUbeginning
beginningOctober
October20,
20,
drivers
2006. The
TheALJ
ALJfound
foundthat
thatthe
theelements
elementsfor
fora aunilateral
unilateralchange
changehad
hadbeen
beenmet
metand
andtherefore
thereforethe
the
2006.
only issue
issue in
in the
the case
case was
waived its
its right
righttotomeet
meetand
and confer
conferover
overthe
thechange
changeinin
only
was whether
whether SEIU
SEIU waived
promotion criteria.
criteria. Applying
Applyingrules
rulesofofcontract
contractinterpretation,
interpretation,the
theALJ
ALJconcluded
concludedthat
that the
the MOU
MOU
promotion
superseded the
was insufficient
to constitute
constituteaa
superseded
the 1999
1999Agreement.
Agreement. However,
However, the
the ALJ
ALJ found
found this
this was
insufficient to
waiver because
because itit did
not clearly
clearly indicate
indicate SEIU
SEIU had
had "consciously
its interest
interest in
in the
the
waiver
did not
"consciously yielded"
yielded" its
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matter of
ofmini-bus
mini-bus driver
driverpromotion
promotioncriteria.
criteria.The
TheALJ
ALJconcluded
concludedthat
thatthe
thestatus
status quo
quo on
on that
that
matter
issue remained
and thus
thus any
any change
change from
criteriaininthe
the
issue
remained unchanged
unchanged by
by the
the MOU
MOU and
from the
the promotion
promotion criteria
1999 Agreement
must be
SEIU.
1999
Agreement must
be negotiated
negotiated with
with SEIU.
The City's
City's Exceptions
Exceptions
The
The City
City excepts
excepts to
to the
the ALJ's
ALJ' sruling
rulingthat
thatititmade
madean
an unlawful
unlawfulunilateral
unilateralchange
changeby
by
The
altering the
the existing
existing status
status quo
The City
City
altering
quo regarding
regardingpromotion
promotioncriteria
criteriafor
for mini-bus
mini-bus drivers.
drivers. The
argues that
that the
the MOU
MOU lawfully
lawfullychanged
changedthe
thestatus
status quo
quo because:
because: (1)
(1)the
theMOU
MOUsuperseded
supersededthe
the
argues
1999 Agreement,
Agreement, and
was unsuccessful
from
1999
and (2)
(2) SEIU
SEIU was
unsuccessfulin
in incorporating
incorporating the
the promotion
promotion criteria
criteria from
the
Thus, the
the City
City asserts,
asserts, itit was
the terms
terms
the 1999
1999 Agreement
Agreement into
into the
the MOU.
MOU. Thus,
was merely
merely following
following the
of the
the negotiated
negotiated MOU
when itit ceased
ceased to
based on
The
of
MOU when
to promote
promote mini-bus
mini-bus drivers
drivers based
onseniority.
seniority. The
as "harsh
"harsh and
and inappropriate
inappropriate under
under the
the
City also
also excepts
excepts to
to the
the ALJ's
ALJ' sproposed
proposedremedy
remedyas
City
circumstances" because
because itit would
require demotion
demotion of
ofincumbent
incumbent mini-bus
mini-busdrivers.
drivers.
circumstances"
would require
SEIU' sException
Exceptionand
andResponse
Response
SEIU's
SEIUexcepts
excepts to
to the
the ALJ's
ALJ'sconclusion
conclusionthat
thatthe
the2006-2010
2006-2010MOU
MOUsuperseded
supersededthe
the 1999
1999
SEIU
Agreement.
SEIUcontends
contends that
that the
the 1999
1999 Agreement
Agreement was
was a
a "grievance
document"
Agreement. SEIU
"grievance resolution
resolution document"
Article 30,
30, subsection
subsection E,
continued in
effect after
afterthe
the
and therefore,
therefore, pursuant
and
pursuant to
to MOU
MOU Article
E, it
it continued
in full
full effect
MOUwas
was adopted.
adopted. InInresponse
response to
to the
the City's
City'sexceptions,
exceptions, SEIU
SEIUasserts
asserts that
did not
not waive
waiveits
its
MOU
that it
it did
right to
to meet
meet and
and confer
confer over
over promotion
criteria for
for mini-bus
mini-bus drivers
drivers because:
because: (1)
(1) MOU
MOU
right
promotion criteria
Article30,
30, subsection
subsection E,
E, did
did not
not constitute
constitute an
an intentional
intentional relinquishment
relinquishment of
ofthat
that right,
right,and
and
Article
ofits
its proposal
proposal to
to expand
expand the
the seniority
seniority promotion
promotion criteria
criteriato
tothe
theentire
entire
(2) SEIU's
SEIU' sabandonment
abandonment of
(2)
bargainingunit
unitdid
didnot
notchange
change the
the status
status quo
quo regarding
criteria for
for mini-bus
mini-busdrivers.
drivers.
bargaining
regarding promotion
promotion criteria
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DISCUSSION
DISCUSSION
Request for
for Oral
Oral Argument
Argument
Request

11..

Pursuant to
Regulation 32315,
32315, the
the City
Cityhas
has filed
filedaarequest
request for
fororal
oralargument."
argument. 2
Pursuant
to PERB
PERB Regulation
Historically,the
theBoard
Boardhas
hasdenied
deniedrequests
requestsfor
fororal
oralargument
argumentwhen
whenananadequate
adequaterecord
recordhas
hasbeen
been
Historically,
prepared, the
the parties
parties had
had ample
to present
present briefs
briefs and
and have
have availed
availed themselves
themselves of
of that
that
prepared,
ample opportunity
opportunity to
opportunity,
and the
the issues
issues before
clear to
to make
make oral
oral argument
argument
opportunity, and
before the
the Board
Board are
are sufficiently
sufficiently clear
unnecessary. (Antelope
(Antelope Valley
Valley Health
Care District
District(2006)
(2006) PERB
PERB Decision
Decision No.
No. 1816-M;
1816-M;Arvin
Arvin
unnecessary.
Health Care

Union School
School District
(1983) PERB
PERB Decision
Decision No.
No. 300.)
300.) Based
Based on
on our
our review
review of
ofthe
the record,
record, all
all
Union
District (1983)
of the
the above
above criteria
criteria are
are met
met in
this case.
case. Therefore,
Therefore, the
the City's
City'srequest
request for
for oral
oralargument
argumentisis
of
in this
denied.
denied.
2.
2.

UnilateralChange
Change
Unilateral
Indetermining
determiningwhether
whether aa party
party has
has violated
MMBAsection
section3505
3505 and
and PERB
PERB Regulation
Regulation
In
violated MMBA

32603(c) 3 by
by refusing
refusing or
or failing
failingtotomeet
meetand
and confer
confer in
in good
good faith,
faith, PERB
PERB utilizes
utilizes either
either the
the "per
"per
32603(c)"
se" or
or "totality
"totalityofofthe
theconduct"
conduct"test,
test,depending
dependingon
onthe
the specific
specificconduct
conductinvolved
involvedand
andthe
theeffect
effect
se"
of such
such conduct
conduct on
(1980) PERB
PERB
of
on the
the negotiating
negotiating process.
process. (Stockton
(Stockton Unified
Unified School
School District
District (1980)

2

PERBregulations
regulationsare
arecodified
codifiedatatCalifornia
CaliforniaCode
CodeofofRegulations,
Regulations, title
title8,8,section
section
PERB
31001
et
seq.
PERB
Regulation
32315
provides
in
full:
31001 et seq. PERB Regulation 32315 provides in full:
A party
party desiring
desiring to
to argue
argue orally
orally before
before the
the Board
Board itself
itselfregarding
regarding
A
the
exceptions
to
the
proposed
decision
shall
file
with
the
the exceptions to the proposed decision shall file with the
statement of
ofexceptions
exceptions or
orthe
theresponse
response to
to the
the statement
statement of
of
statement
exceptions
a
written
request
stating
the
reasons
for
the
request.
exceptions a written request stating the reasons for the request.
Upon such
such request
request or
its own
own motion
motion the
the Board
Board itself
itselfmay
maydirect
direct
Upon
or its
oral
argument.
oral argument.
3
PERBRegulation
Regulation32603(c)
32603(c) provides:
provides: "It
"Itshall
shallbe
bean
an unfair
unfair practice
practice for
for aa public
PERB
public
agency
to
...
[r]efuse
or
fail
to
meet
and
confer
in
good
faith
with
an
exclusive
representative
agency to . . . [refuse or fail to meet and confer in good faith with an exclusive representative
as required
by Government
Government Code
Code section
section 3505
3505 or
or any
any local
localrule
ruleadopted
adoptedpursuant
pursuanttoto
as
required by
Government
Code
section
3507."
Government Code section 3507."
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Decision No.
143.)4 AAunilateral
unilateralchange
change is
is aa "per
se" violation
the following
followingcriteria
criteriaare
are
Decision
No. 143.)*
"per se"
violation ififthe
met: (1)
(1)the
therespondent
respondentbreached
breached or
or altered
altered the
the parties'
parties' written
writtenagreement
agreementor
orits
itsown
ownestablished
established
met:
past practice;
practice; (2)
(2) such
such action
action was
was taken
giving the
the other
other party
party notice
notice or
or an
an opportunity
opportunitytoto
past
taken without
without giving
bargainover
overthe
the change;
change; (3)
(3) the
the change
change was
was not
not merely
merely an
an isolated
isolated breach
breach of
the contract,
contract, but
but
bargain
of the
amounts to
to aa change
change in
(i.e., itithas
has aa generalized
generalized effect
effect or
or continuing
continuingimpact
impactupon
upon
amounts
in policy
policy (i.e.,
bargaining unit
unit members'
members' terms
terms and
and conditions
conditions of
of employment);
employment); and
and (4)
(4) the
the change
change in
bargaining
in policy
policy
concerns aa matter
v. City
City of
ofVernon
Vernon
concerns
matter within
within the
the scope
scopeofrepresentation.
of representation. (Vernon
(Vernon Fire
Fire Fighters
Fighters v.
(1980) 107
107 Cal.App.3d
Cal.App.3d 802;
802; Walnut
Walnut Valley
Valley Unified
Unified School
School District
(1981) PERB
PERB Decision
Decision
(1980)
District (1981)
No. 160;
160; San
San Joaquin
Joaquin County
CountyEmployees
Employees Association
Associationv.v. City
CityofofStockton
Stockton(1984)
(1984)161
161
No.
Cal.App.3d 813;
813; Grant
Grant Joint
Joint Union
Union High
HighSchool
School District
District(1982)
(1982)PERB
PERBDecision
DecisionNo.
No.196.)
196.)
Cal.App.3d
a.
a.

Breach of
of Written
WrittenAgreement
Agreement
Breach

The complaint
complaint alleged
alleged that
that the
the City
Citymade
made an
an unlawful
unlawfulunilateral
unilateralchange
changeon
on
The
October
20, 2006,
2006, when
when ititceased
ceased to
to promote
promote mini-bus
mini-busdrivers
driversbased
basedon
onseniority
seniorityand
andbegan
began
October 20,
promotingdrivers
driversbased
based on
on the
the criteria
criteria set
set forth
in Article
Article15,
15,Section
Section1,1,of
ofthe
the2006-2010
2006-2010
promoting
forth in
MOU. SEIU
SEIUcontends
contendsthat
thatthe
the 1999
1999 Agreement
Agreement to
to promote
promote mini-bus
drivers by
by seniority
seniority
MOU.
mini-bus drivers
remained in
in effect
effect on
on the
the date
date of
ofthe
the change,
change, while
while the
the City
Cityasserts
asserts that
that the
the MOU
MOUwas
was the
theonly
only
remained
written
agreement governing
at that
Thus, in
in order
order to
to determine
determine
written agreement
governing promotions
promotions in
in effect
effect at
that time.
time. Thus,
whether the
the City
Citybreached
breached aa written
writtenagreement,
agreement, ititisisfirst
firstnecessary
necessary to
to decide
decide whether
whetherthe
the1999
1999
whether
Agreement
Thisrequires
requires us
us to
to interpret
interpret the
the
Agreement survived
survived the
the adoption
adoption of
of the
the 2006-2010
2006-2010 MOU.
MOU. This
meaning of
ofArticle
Article30,
30,subsection
subsectionE,
E,the
the supersession
supersession provision
ofthe
the MOU.
MOU.
meaning
provision of

When interpreting
interpreting the
the MMBA,
MMBA,it itisisappropriate
appropriatetototake
takeguidance
guidancefrom
fromcases
cases
* When
interpreting
the
National
Labor
Relations
Act
and
California
laborrelations
relationsstatutes
statutes with
with
interpreting the National Labor Relations Act and California labor
parallel
provisions.
(Fire
Fighters
Union
v.
City
of
Vallejo
(1974)
12
Cal.3d
608.)
parallel provisions. (Fire Fighters Union v. City of Vallejo (1974) 12 Cal.3d 608.)
9

"PERB may
may interpret
interpret contract
contract language
language ififdoing
doing so
so isis necessary
necessary in
deciding an
an unfair
unfair
"PERB
in deciding
Ventura (2007)
Traditional
practice charge
charge case."
practice
case." (County
(County of
of Ventura
(2007) PERB
PERBDecision
DecisionNo.
No. 1910-M.)
1910-M.) Traditional

ofcontract
contract law
lawguide
guide interpretation
interpretationofofaacollective
collectivebargaining
bargainingagreement
agreement between
between aa public
public
rules of
rules
(National City
CityPolice
PoliceOfficers'
Officers'Assn.
Assn.v.v.
employer and
and aa recognized
employer
recognized employee
employee organization.
organization. (National
City of
ofNational
NationalCity
City(2001)
(2001)87
87Cal.App.4th
Cal.App.4th1274,
1274,1279;
1279;Grossmont
GrossmontUnion
UnionHigh
HighSchool
School
City

(1983) PERB
PERB Decision
DecisionNo.
No. 313.)
313.)
District(1983)
District
as to
to give
give effect
effect to
to the
the mutual
mutual intention
intentionofofthe
theparties
parties
"Acontract
contractmust
mustbe
beso
so interpreted
interpreted as
"A
as ititexisted
existed at
at the
the time
time of
ofcontracting,
contracting, so
so far
far as
as the
the same
(Civ.
as
sameisis ascertainable
ascertainableand
andlawful."
lawful." (Civ.
Code,§
1636.) Where
Wherecontractual
contractuallanguage
languageisisclear
clearand
andunambiguous,
unambiguous,ititisisunnecessary
unnecessarytotogogo
Code, $ 1636.)
beyond the
the plain
plain language
language of
of the
the contract
contract itself
itself to
to ascertain
ascertain its
(Civ.Code,
Code, $§1638;
163 8;
beyond
its meaning.
meaning. (Civ.
Marysville Joint
Joint Unified
UnifiedSchool
School District
District(1983)
(1983) PERB
PERB Decision
Decision No.
314.) "The
"The whole
whole of
ofaa
Marysville
No. 314.)

contractisistotobe
betaken
taken together,
together, so
so as
as to
give effect
effect to
to every
every part,
part, ififreasonably
reasonably practicable,
practicable,
contract
to give
must avoid
avoid
each clause
(Civ. Code,
Code,§$ 1641.)
1641.) Thus,
Thus, "the
"the Board
Board must
each
clause helping
helping to
to interpret
interpret the
the other."
other." (Civ.
an interpretation
interpretation of
of contract
contract language
language which
(State of
of
an
which leaves
leavesaaprovision
provisionwithout
without effect."
effect." (State
California(Department
(DepartmentofofCorrections)
Corrections)(1999)
(1999)PERB
PERBDecision
DecisionNo.
No.1317-S.)
1317-S.)
California

Article30,
30,subsection
subsection E,
E, states
states in
full:
Article
in full:
ThisMemorandum
MemorandumofofUnderstanding
Understandingwill
willsupercede
supercede all
allSide
Side
This
Letters.
Both
parties
recognize
that
this
excludes
grievance
Letters. Both parties recognize that this excludes grievance
resolutionsdocuments.
documents.
resolutions
ofthis
thislanguage.
language. The
TheCity
Cityasserts
assertsthe
thelanguage
language
The parties
parties offer
offer contrary
contrary interpretations
interpretations of
The
indicatesthat
thatthe
the1999
1999Agreement
Agreementwas
was superseded
superseded by
the MOU,
whileSEIU
SEIUcontends
contendsthe
the
indicates
by the
MOU, while
language prevented
prevented the
the 1999
1999 Agreement
Agreement from
from being
being superseded
superseded by
Becausethe
the
language
by the
the MOU.
MOU. Because
provisiondoes
does not
not explicitly
explicitlymention
mentionthe
the1999
1999Agreement,
Agreement, and
and ititisisunclear
unclear whether
whether the
the 1999
1999
provision
Agreement is
is aa side
side letter
letter or
or aa grievance
grievance resolution
we find
find that
that
Agreement
resolution document
document under
under the
the provision,
provision, we

10

the plain
plain language
language of
ofArticle
Article30,
30,subsection
subsectionE,E,isisambiguous
ambiguousregarding
regardingsupersession
supersession of
ofthe
the
the
1999 Agreement.
Agreement.
1999
contractlanguage
language isis ambiguous,
ambiguous, the
the Board
Board may
may consider
consider extrinsic
extrinsicevidence,
evidence,such
suchas
as
IfIfcontract
bargaining history,
history, to
to ascertain
ascertain the
the meaning
(Barstow Unified
UnifiedSchool
School
bargaining
meaning of
of contractual
contractual terms.
terms. (Barstow
District
(1997)PERB
PERB Decision
DecisionNo.
No.1138b;
1138b;Los
LosAngeles
Angeles Unified
UnifiedSchool
School District
District(1984)
(1984)PERB
PERB
District (1997)

Decision No.
No. 407.)
407.) The
The City's
City'sinitial
initialproposal
proposalfor
forthe
the2006-2010
2006-2010MOU
MOUcontained
containedlanguage
language
Decision
that all
all side
side letters
letters would
would be
be superseded
superseded by
During negotiations,
negotiations, Cortez,
Cortez, SEIU's
SEIU's
that
bythe
theMOU.
MOU. During
chief negotiator,
negotiator, asked
asked Cassidy,
Cassidy, an
an attorney
attorney representing
representing the
which side
side letters
letters the
the City
City
chief
the City,
City, which
intended to
to be
be superseded
superseded by
The City
Cityresponded
responded by
byproducing
producingaacopy
copyofofthe
the
intended
by the
the new
new MOU.
MOU. The
1999 Agreement.
Cortez replied
replied that
that the
the 1999
1999 Agreement
Agreement was
was aa "grievance
resolution
1999
Agreement. Cortez
"grievance resolution
document," not
not aa side
side letter.
letter. SEIU
SEIUcontinued
continuedtotocharacterize
characterizethe
the 1999
1999 Agreement
Agreement in
inthis
thisway
way
document,"
throughout negotiations;
negotiations; the
the City
Citynever
neverresponded
responded to
to SEIU's
SEIU'scharacterization
characterizationofofthe
thedocument.
document.
throughout
Further,
no other
other document
document that
that resulted
resulted from
fromresolution
resolutionofofa agrievance
grievancewas
wasdiscussed
discussedby
bythe
the
Further, no
parties during
during negotiations.
negotiations. Thus,
Thus,the
thebargaining
bargaining history
historyshows
shows that
that SEIU
SEIUintended
intended the
the
parties
exclusionary language
language in
Article30,
30,subsection
subsection E,
E, to
to shield
shield the
the 1999
1999 Agreement
Agreement from
from
exclusionary
in Article
supersession by
the MOU.
MOU.
supersession
by the
Onthe
the other
otherhand,
hand, Desantis
DeSantistestified
testifiedthat
thathe
hebelieved
believedthe
theexclusionary
exclusionarylanguage
languagewas
was
On
intended to
to preserve
preserve SEIU's
SEIU's right
righttotogrieve
grievethe
the "status
"status change"
change" issue
issue in
in the
the future.
future. This
Thisisisso,
so,
intended
he testified,
testified,because
because just
prior to
to proposing
proposing the
the exclusion
exclusionlanguage
language Cortez
Cortez had
had indicated
indicated SEIU
SEIU
he
just prior
would pursue
pursue the
the "status
"status change"
change" issue
issue through
through the
the grievance
grievance process.
However, this
this
would
process. However,
interpretation of
ofArticle
Article30,
30,subsection
subsection E,
E, isis not
not reasonable
reasonable in
light of
ofthe
the fact
fact that
that the
the City
City
interpretation
in light
knew SEIU
SEIUconsidered
considered the
the 1999
1999 Agreement
Agreement to
the
knew
to be
be aa "grievance
"grievance resolution
resolution document."
document." At the
PERB hearing,
hearing, Desantis
DeSantis denied
denied knowledge
knowledge of
ofthe
the1999
1999Agreement
Agreementprior
priortoto2007
2007and
andsaid
saidhe
he
PERB
was unaware
unaware of
of any
any conversation
conversation regarding
regarding the
the 1999
1999 Agreement
Agreement during
during bargaining
bargaininginin2006.
2006.
was
11
11

Yet
he also
also testified
testified that
thathe
he attended
attended all
allbargaining
bargainingsessions,
sessions,that
thathe
hewas
wasaware
awareofofthe
the
Yet he
Division'spractice
practiceofofpromoting
promotingmini-bus
mini-busdrivers
driversaccording
accordingto
toseniority
seniorityand
and that
that the
the "minibus
"minibus
Division's
driver promotion
promotion process
process ....
during negotiations.
negotiations. Given
Given the
the
driver
. . was
was the
the gorilla
gorilla in
in the
the room"
room" during
importance of
ofthe
the mini-bus
mini-bus driver
driverpromotion
promotionissue
issue to
to both
both parties,
parties, itit is
is implausible
implausible that
that
importance
DeSantis
could have
have gone
gone through
through the
the entire
entire negotiation
negotiation process
process without
withoutlearning
learningthat
thatSEIU
SEIU
Desantis could
considered the
his
considered
the 1999
1999 Agreement
Agreementto
to be
beaa"grievance
"grievanceresolution
resolutiondocument."
document." Accordingly,
Accordingly, his
testimony that
that he
he was
was unaware
unaware that
that the
the exclusionary
exclusionary language
language in
in Article
Article30,
30,subsection
subsectionE,E,
testimony
referred to
to the
the 1999
1999 Agreement
Agreement lacks
Therefore, the
the bargaining
bargaining history
history fails
failstoto
referred
lacks credibility.
credibility. Therefore,
support the
the City's
City'sinterpretation
interpretationofofArticle
Article30,
30,subsection
subsectionE.E.
support
Furthermore, the
the City's
City's interpretation
interpretationof
ofArticle
Article30,
30,subsection
subsectionE,
E, isis contrary
contrary to
to the
the
Furthermore,
plain language
language of
ofthe
the provision
provisionand
and would
wouldleave
leavethe
the second
second sentence
sentence without
effect. Contract
Contract
plain
without effect.
language is
is to
to be
be given
given its
its ordinary
ordinarymeaning
meaningunless
unless the
the parties
parties have
have mutually
mutuallyplaced
placed aa special
special
language
meaning on
(Civ. Code,
Code, $§ 1644;
1644; Marin
Marin Community
Community College
College District
District(1995)
(1995)
meaning
on the
the language.
language. (Civ.
PERB Decision
Decision No.
No. 1092.)
1092.) "Supersede"
"Supersede"means
means "To
"Totake
takethe
theplace
place of;
of;replace
replace or
orsucceed."
succeed."
PERB
(American Heritage
Heritage Dict.
Diet. (new
(newcollege
college ed.
ed. 1980)
1980) p.
p. 1292.)
1292.) There
Thereisisno
no indication
indicationthe
theparties
parties
(American
intended for
for "supercede"
"supercede" in
in Article
Article30,
30,subsection
subsection E,
E, to
to mean
mean anything
anything different
differentthan
than the
the
intended
standard dictionary
definition.Therefore,
Therefore,the
thefirst
first
sentenceofofthe
thesubsection
subsectionstates
states that
thatthe
the
standard
dictionary definition.
sentence
MOU will
willreplace
replaceallallside
sideletters,
letters,while
whilethe
thesecond
secondsentence
sentence excludes
excludes "grievance
"grievance resolutions
resolutions
MOU
documents" from
from being
being replaced
replaced by
by the
the MOU.
MOU. Because
Becauseonly
onlysomething
somethingininexistence
existencecan
canbe
be
documents"
replaced, the
the second
second sentence
sentence by
documents, not
not to
to future
future
replaced,
by its
its terms
terms applies
applies only
only to
to existing
existing documents,
documents as
Indeed, the
the
documents
as the
the City
City contends.
contends. Indeed,
the City
City could
could have
have included
included the
the word
word "future"
"future" ininthe
sentence to
Nonetheless, the
interpretation would
would
sentence
to signal
signal its
its intent
intent but
but did
did not
not do
do so.
so. Nonetheless,
the City's
City's interpretation
leave the
second sentence
effect because
because no
grievance resolution
resolution documents
documents
leave
the second
sentencewithout
without effect
no future
future grievance
wouldexist
existatatthe
the time
timethe
theMOU
MOUbecame
becameeffective
effectiveand
andthus
thus there
there would
wouldbe
be nothing
nothingtotoexclude
exclude
would
12
12

from supersession.
supersession. Accordingly,
in light
lightof
ofthe
the Civil
CivilCode's
Code'sinstruction
instructiontotointerpret
interpretaacontract
contract
from
Accordingly, in
"so as
as to
give effect
effect to
to every
every part,"
part," we
we find
findthat
thatArticle
Article30,
30,subsection
subsectionE,E,isisnot
notreasonably
reasonably
"so
to give
susceptible to
to the
the interpretation
interpretation advanced
advanced by
by the
the City.
City.
susceptible
the20062006Forthe
thereasons
reasons above,
above, we
we conclude
conclude that,
that, pursuant
pursuant to
to Article
Article30,
30,subsection
subsectionE,E,the
For
2010 MOU
MOUdid
didnot
notsupersede
supersedethe
the1999
1999Agreement
Agreementand
andtherefore
thereforethe
the1999
1999Agreement
Agreementremained
remained
2010
ofmini-bus
mini-bus drivers
drivers by
by
in full
fulleffect
effecton
onOctober
October 20,
20, 2006.
2006. Accordingly,
Accordingly, the
the City's
City's promotion
promotion of
in
criteriaother
otherthan
than seniority
senioritybeginning
beginningon
onthat
thatdate
date constituted
constituted aa breach
breach of
of the
the parties'
parties' written
written
criteria
agreement.
agreement.
b.
b.

Notice or
or Opportunity
OpportunitytotoMeet
Meetand
and Confer
Confer
Notice

Inits
itsexceptions,
exceptions,the
theCity
Cityasserts
assertsthat
thatno
nounilateral
unilateralchange
changeoccurred
occurredbecause
becausethe
theCity
City
In
notifiedSEIU
SEIDofofitsitsintention
intentiontotoeliminate
eliminatethe
the1999
1999Agreement
Agreementatatthe
thestart
startofofnegotiations
negotiationsand
and
notified
the parties
parties bargained
bargained over
for the
the entire
entire bargaining
bargaining unit.
Whilethese
these
the
over promotion
promotion by
by seniority
seniority for
unit. While
assertions are
notice or
or an
an
assertions
are true,
true, they
they do
do not
not establish
establishthat
thatthe
theCity
City provided
provided SEID
SEIU with
with notice
As found
found
opportunityto
tomeet
meet and
and confer
confer over
over the
the change
change that
opportunity
that occurred
occurred on
on October
October 20,
20, 2006.
2006. As
above, the
the MOU
MOU did
didnot
notsupersede
supersede the
the 1999
1999 Agreement.
Agreement. Therefore,
Therefore,that
thatagreement
agreement remained
remained
above,
in full
fulleffect
effecton
onOctober
October20,
20,2006,
2006, and
and the
the City
City was
was obligated
obligated to
to bargain
bargain with
SEID before
before
in
with SEIU
changing any
any terms
or
changing
terms of
of the
the Agreement.
Agreement. Because
Becausethe
theCity
Citydid
did not
notprovide
provide SEID
SEIU with
with notice
notice or
the opportunity
opportunityto
tomeet
meet and
and confer
confer before
before implementing
implementingthe
the change
change in
in mini-bus
mini-busdriver
driver
the
promotion
criteria,the
thesecond
secondelement
elementofofthe
theunilateral
unilateralchange
changetest
testhas
hasbeen
beenmet.
met.
promotion criteria,
c.
C.

Change in
in Policy
Policy
Change

A breach
breach of
of the
the MOU
MOU constitutes
constitutes aa unilateral
only ifif
A
unilateral change
changeininviolation
violation of
of the
theMMBA
MMBA only
the breach
breach has
has "a
impact upon
upon the
the terms
the
"a generalized
generalized effect
effect or
or continuing
continuing impact
terms and
and conditions
conditions of
of
employment of
Union High
High School
School District,
District, supra.)
supra.)
employment
of bargaining
bargaining unit
unit members."
members." (Grant
(Grant Joint
Joint Union
The
Board has
has found
"continuingimpact"
impact"when
whenthe
thebreaching
breachingparty
partyasserts
assertsthe
thechange
changewas
was
The Board
found aa "continuing
13
13

authorized by
by the
the collective
collectivebargaining
bargainingagreement
agreementbecause
because this
this indicates
indicates the
the party
party will
will
authorized
continue to
to apply
apply the
the new
in the
the future.
future. (Fremont
(Fremont Unified
UnifiedSchool
School District
District(1997)
( 1997)PERB
PERB
continue
new policy
policy in
Decision
No. 1240;
1240; Hacienda
Hacienda La
La Puente
Puente Unified
Unified School
School District
(1997) PERB
PERB Decision
Decision
Decision No.
District (1997)
No. 1186.)
1186.) Here,
Here, the
the City
City claims
claims that
that Article
Article 15,
15, Section
Section 1,
1, of
ofthe
the 2006-2010
2006-2010 MOU
MOU allows
allowsitittoto
No.
promote mini-bus
mini-bus drivers
driversbased
based on
on criteria
criteriaother
otherthan
thanseniority.
seniority.Therefore,
Therefore,because
becausethe
theCity
Cityhas
has
promote
indicated itit will
willcontinue
continuetotoapply
applythis
thispolicy
policyininthe
thefuture,
future,the
thebreach
breachconstitutes
constitutesaachange
change in
in
indicated
policy.
policy.
d.
d.

Matterwithin
withinthe
theScope
ScopeofofRepresentation
Representation
Matter

The
and procedures
procedures for
The parties
parties do
do not
not dispute
dispute that
that promotion
promotion criteria
criteria and
for filling
filling
vacancies are
of Vallejo,
Vallejo,
vacancies
arewithin
within the
the scope
scopeofrepresentation.
of representation.(Fire
(Fire Fighters
Fighters Union
Union v.
v. City
City of

supra, 12
12 Cal.3d
Cal.3d at
at p.
Assn. of
Fighters Union
Union v.
v. City
City of
ofPleasanton
Pleasanton
supra,
p. 618;
618; International
International Assn.
of Fire
Fire Fighters
(1976) 56
56 Cal.App.3d
Cal.App.3d 959,
959,971;
Healdsburg Union
Union High
High School
School District
and Healdsburg
Healdsburg
(1976)
971; Healdsburg
District and

Union School
School District/San
Mateo City
City School
School District
District(1984)
(1984) PERB
PERB Decision
Decision No.
No. 375.)
375.)
Union
District/San Mateo
Because all
four elements
elements of
ofthe
the unilateral
unilateralchange
change test
test have
have been
been met,
we conclude
conclude that
that
Because
all four
met, we
the City
City violated
violated MMBA
MMBAsection
section3505
3505and
andPERB
PERBRegulation
Regulation32603(c)
32603(c)when
whenititceased
ceasedtoto
the
promote mini-bus
mini-bus drivers
drivers based
based on
on seniority
seniority pursuant
pursuant to
to the
the 1999
1999 Agreement
Agreement without
without
promote
providing
SEIUwith
withnotice
noticeororananopportunity
opportunitytotorequest
requesttotomeet
meetand
andconfer
conferover
overthe
thechange.
change.
providing SEIU
3.
3.

Remedy
Remedy
As part
part of
ofthe
the proposed
proposed remedy,
remedy, the
ordered the
to retroactively
retroactivelypromote
promote
As
the ALJ
ALJ ordered
the City
City to

mini-busdrivers
driversaccording
accordingto
tothe
the 1999
1999 Agreement.
Agreement. The
TheCity
Cityexcepts
exceptstotothis
thisremedy
remedyas
as "harsh
"harsh
mini-bus
and inappropriate
inappropriate under
under the
the circumstances"
circumstances" because
because itit would
require demotion
demotion of
ofincumbents.
incumbents.
and
would require
SEIU responds
responds it
is likely
likelythat
thatmany
manyofofthe
thedrivers
driverspromoted
promoted since
since October
October 20,
20, 2006,
2006, would
would
SEIU
it is
have been
1999 Agreement
and, therefore,
the practical
have
been promoted
promoted anyway
anyway under
under the
the 1999
Agreement criteria
criteria and,
therefore, the
practical
effect of
ofthe
the Board's
Board's order
order will
willbe
beminimal.
minimal.
effect
14
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The
remedy for
for aa unilateral
unilateralchange
change isistotorestore
restore the
the status
status quo
quo by
by rescinding
rescindingthe
the
The normal
normal remedy
change and
affected employees
employees whole
whole for
forany
anylosses
losses suffered
sufferedas
as aa result
result of
ofthe
thechange.
change.
change
and making
making affected
(CaliforniaState
StateEmployees
Employees Assn.
Assn. v.
v. Public
Public Employment
Employment Relations
Relations Bd.
Bd. (1996)
(1996) 51
51 Cal.App.4th
Cal.App.4th
(California

923, 946.)
946.) However,
However,when
whenthe
theunilateral
unilateralchange
changeresults
results ininaabenefit
benefittotomembers
members of
ofthe
the
923,
bargaining unit,
unit, PERB
PERB will
willnot
notorder
orderthe
the benefit
benefit rescinded.
rescinded. (Nevada
(Nevada Joint
Union High
High School
School
bargaining
Joint Union
District(1985)
(1985)PERB
PERBDecision
DecisionNo.
No.557.)
557.)When
Whenananemployee
employeeisispromoted
promotedas
as aa result
result of
ofthe
the
District

employer's unlawful
unlawfulfailure
failuretotopromote
promoteanother
anotheremployee,
employee,PERB
PERBhas
hasfound
foundthe
theremedial
remedial
employer's
purpose of
of the
the applicable
applicable Act
Act isisnot
notserved
served by
by ordering
ordering rescission
rescission of
ofthe
the innocent
innocent employee's
employee's
purpose
promotion. (State
(StateofofCalifornia
California(Department
(DepartmentofofCorrections)
Corrections) (2001)
(2001) PERB
PERB Decision
Decision
promotion.
No. 1435-S;
1435-S; State
State of
California(Department
(DepartmentofofParks
Parksand
andRecreation)
Recreation) (1983)
(1983) PERB
PERB Decision
Decision
No.
of California
No. 328-S;
328-S; see
see Denver
Denver Post
(1999) 328
328 NLRB
118, 126
126 [employer
[employer unilaterally
unilaterally
No.
Post Corp.
Corp. (1999)
NLRB 118,
promoted bargaining
bargaining unit
unit members;
members; NLRB
NLRB ordered
ordered promotions
promotions rescinded
rescinded only
union
promoted
only if
if union
requested rescission].)
rescission].) InInsuch
suchcases,
cases, the
the Board
Board has
has ordered
ordered the
offer the
the affected
affected
requested
the employer
employer to
to offer
employee the
the next
equivalent to
to the
the one
one unlawfully
denied or
or to
to place
place the
the
employee
next available
available position
position equivalent
unlawfully denied
employee
list for
forsuch
such aa position,
position, as
as well
well as
as pay
pay the
the affected
affected
employee at
at the
the top
top of
of the
the promotion
promotion list
employee appropriate
appropriate monetary
(State of
ofCalifornia
California(Department
(Departmentof
ofCorrections),
Corrections),
employee
monetary relief.
relief. (State
supra; State
State of
(Departmentof
ofParks
Parks and
andRecreation),
Recreation), supra.)
supra.)
supra;
of California
California (Department

The City's
City'sunilateral
unilateralchange
change in
in promotion
promotioncriteria
criteriafor
formini-bus
mini-busdrivers
driversresulted
resultedininthe
the
The
promotionofofdrivers
driverswho
whowould
wouldnot
nothave
havebeen
beenpromoted
promotedhad
hadthe
the City
Cityabided
abidedby
bythe
the1999
1999
promotion
Agreement to
seniority. However,
However,ititwould
wouldnot
noteffectuate
effectuatethe
theremedial
remedialpurpose
purposeofof
Agreement
to promote
promote by
by seniority.
the
invalidatethe
thepromotions
promotionsofofthese
theseinnocent
innocentdrivers.
drivers. Instead,
Instead,we
weshall
shallorder
orderthe
the
the MMBA
MMBA totoinvalidate
Citytotorestore
restore those
those drivers
drivers who
who would
wouldhave
have been
been promoted
promoted based
based on
to the
the position
position
City
on seniority
seniority to
they
be in
in but
but for
for the
the unilateral
unilateral change
change by:
by: (1)
(1)reinstating
reinstatingthe
thepromotion
promotioncriteria
criteriaset
set
they would
would be
forth in
inthe
the 1999
1999 Agreement,
Agreement, thereby
thereby moving
those drivers
forth
moving those
drivers with
with the
the most
most seniority
seniority to
to the
the top
top of
of
15
15

the promotion
promotion list;
list;and
and(2)
(2)paying
payingthe
thedrivers
driverswages
wages and
and benefits
benefits they
they would
wouldhave
have received
receivedhad
had
the
they been
been promoted
according to
to the
the 1999
1999 Agreement,
Agreement, from
from the
the date
date the
the driver
driver would
wouldhave
have
they
promoted according
to the
the date
date the
the driver
driver is/was
is/was promoted
promoted to
the higher
time
been promoted
promoted under
under the
policy to
been
the prior
prior policy
to the
higher time
base position.
position.
base
ORDER
ORDER
factand
and conclusions
conclusions of
oflaw
lawand
and the
the entire
entire record
record in
inthis
this
Upon the
the foregoing
foregoing findings
findings ofoffact
Upon
of Riverside
Riverside (City)
violated the
the Meyers-Milias-Brown
Act
matter, itit is
is found
found that
that the
the City
matter,
City of
(City) violated
Meyers-Milias-Brown Act
(MMBA),Government
GovernmentCode
Codesections
sections3503,
3503,3505,
3505,and
and 3506,
3506, and
and Public
Public Employment
Employment
(MMBA),
Relations Board
Board (PERB)
(PERB)Regulation
Regulation32603(a),
32603(a),(b)
(b)and
and(c)
(c)(Cal.
(Cal.Code
CodeRegs.,
Regs.,tit.
tit.8,8,sec.
sec.31001
31001
Relations
as required
required by
by the
the parties'
parties'
et seq.),
seq.), by
by ceasing
ceasing to
promote mini-bus
mini-bus drivers
driversbased
based on
on seniority
seniority as
et
to promote
July 1999
1999 written
written grievance
grievance resolution
resolution without
without providing
providingService
Service Employees
Employees International
International
July
Union, Local
Local1997
1997(SEIU),
(SEIU),with
withnotice
noticeororananopportunity
opportunitytotorequest
requesttotomeet
meetand
andconfer
conferover
overthe
the
Union,
change.
change.
Pursuant
Pursuant to
to Government
Government Code
Code sections
sections 3509(a)
3509(a) and
and 3541.5(c),
3541.5(c), itit is
is hereby
hereby ORDERED
ORDERED
that the
the City,
City, its
itsgoverning
governingcouncil,
council,and
anditsitsrepresentatives
representativesshall:
shall:
that
A.
A.

CEASE AND
AND DESIST
DESIST FROM:
FROM:
CEASE
11..

Implementingany
anychange
change in
in policy
policyregarding
regardingthe
the method
method by
by which
whichminiminiImplementing

vacant mini-bus
driver positions
positions
bus drivers
working at
at aa lower
lower time
time base
base are
are selected
bus
drivers working
selectedtotofill
fill vacant
mini-bus driver
with aa higher
higher time
time base
base without
first notifying
notifyingand
and providing
providingSEIU,
SEIU,upon
uponrequest,
request, with
withan
an
with
without first
opportunitytotomeet
meetand
andconfer
conferover
overthe
thechange.
change.
opportunity
2.
2.

Interferingwith
withthe
theright
rightofof
employeestotobeberepresented
represented by
by SEIU
SEIUby
bythe
the
Interfering
employees

conduct described
described in
inparagraph
paragraph A.1.
A. l.above.
above.
conduct
3.
3.

DenyingSEIU
SEIUthe
theright
right
representemployees
employeesbybythe
theconduct
conductdescribed
described
Denying
to to
represent

inparagraph
paragraphA.1.
A. l.above.
above.
in
16
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B.
B.

TAKETHE
THEFOLLOWING
FOLLOWINGAFFIRMATIVE
AFFIRMATIVEACTIONS
ACTIONSDESIGNED
DESIGNEDTO
TO
TAKE
EFFECTUATE
THE
POLICIES
OF
THE
MMBA:
EFFECTUATE THE POLICIES OF THE MMBA:
11..

Rescind the
the policy
policychange
change implemented
implemented on
on October
October 20,
20, 2006,
2006, regarding
regarding
Rescind

the method
mini-bus drivers
drivers working
workingatataalower
lowertime
timebase
base are
are selected
selected to
vacant
the
method by
by which
which mini-bus
to fill
fill vacant
mini-bus driver
driverpositions
positionswith
witha ahigher
highertime
timebase
baseand
andrestore
restore the
the previous
previous policy
policyas
ascontained
contained
mini-bus
inthe
the Minibus
MinibusDriver
DriverPromotion
PromotionbybySeniority
SeniorityProposal
Proposalgrievance
grievanceresolution
resolutionofofJuly
July1999.
1999.
in
22..

Reimburse mini-bus
mini-bus drivers
drivers for
forwages
wages and
and benefits
benefits they
they would
would have
have
Reimburse

received had
had the
not unilaterally
unilaterallychanged
changed its
its promotion
promotion policy,
policy,from
fromthe
thedate
datethe
thedriver
driver
received
the City
City not
would have
have been
been promoted
policy to
to the
the date
date the
the driver
driver is/was
is/was promoted
promoted to
to the
the
would
promoted under
under the
the prior
prior policy
higher time
timebase
base position.
position. This
Thisaward
awardshall
shallinclude
includeinterest
interestatatthe
therate
rateofofseven
seven(7)
(7)percent
percentper
per
higher
annum.
annum.
33..

Withinten
ten (10)
(10) workdays
workdays following
followingthe
thedate
date this
this Decision
Decision is
is no
no longer
longer
Within

subject to
to appeal,
appeal, post
post at
at all
all work
worklocations
locationswhere
wherenotices
noticestotoemployees
employeesare
are customarily
customarilyposted,
posted,
subject
copies of
of the
the Notice
Notice attached
attached hereto.
hereto. The
TheNotice
Noticemust
mustbe
besigned
signedby
byan
anauthorized
authorizedagent
agentofofthe
the
copies
City, indicating
indicatingthe
the City
Citywill
willcomply
complywith
withthe
theterms
termsofofthis
thisOrder.
Order.Such
Suchposting
postingshall
shallbe
be
City,
maintained for
for aa period
period of
ofthirty
thirty(30)
(30)consecutive
consecutiveworkdays.
workdays.Reasonable
Reasonablesteps
stepsshall
shallbe
betaken
taken
maintained
to ensure
ensure that
is not
not reduced
reduced in
in size,
size, altered,
altered, defaced
defaced or
any other
other
to
that the
the Notice
Notice is
or covered
covered with
with any
material.
material.
4.
4.

Written notification
notificationofofthe
theactions
actions taken
taken to
to comply
comply with
with this
this Order
Order shall
shall
Written

be made
made to
to the
the General
General Counsel
PERB, or
or the
the General
General Counsel's
The City
City shall
shall
be
Counsel of
of PERB,
Counsel's designee.
designee. The
provide reports,
reports, in
in writing,
writing,as
asdirected
directedby
bythe
the General
General Counsel
Counsel or
or his/her
his/her designee.
designee. All
Allreports
reports
provide
regardingcompliance
compliance with
withthis
thisOrder
Ordershall
shallbe
beconcurrently
concurrentlyserved
served on
on SEIU.
SEIU.
regarding

Members Neuwald
Neuwald and
and Wesley
Wesley joined
in this
this Decision.
Decision.
Members
joined in
17
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APPENDIX
APPENDIX
NOTICETO
TOEMPLOYEES
EMPLOYEES
NOTICE
POSTED BY
BY ORDER
ORDER OF
OF THE
THE
POSTED
PUBLIC EMPLOYMENT
EMPLOYMENTRELATIONS
RELATIONSBOARD
BOARD
PUBLIC
An Agency
Agency of
of the
the State
State of
of California
California
An

After
hearing in
in Unfair
UnfairPractice
PracticeCase
Case No.
No. LA-CE-347-M,
LA-CE-347-M,Service
ServiceEmployees
Employees
After aa hearing
InternationalUnion,
Union, Local
Local1997
1997v.v. City
CityofofRiverside,
Riverside,ininwhich
whichall
allparties
partieshad
hadthe
the right
righttoto
International
participate,
it
has
been
found
that
the
City
of
Riverside
(City)
violated
the
Meyers-Miliasparticipate, it has been found that the City of Riverside (City) violated the Meyers-MiliasBrown
Act (MMBA),
(MMBA),Government
GovernmentCode
Codesections
sections3503,
3503,3505,
3505,and
and3506,
3506,by
byceasing
ceasingto
topromote
promote
Brown Act
mini-bus
drivers
based
on
seniority
as
required
by
the
parties'
July
1999
written
grievance
mini-bus drivers based on seniority as required by the parties' July 1999 written grievance
resolution without
without providing
providingService
Service Employees
Employees International
Local 1997
1997 (SEIU),
with
resolution
International Union,
Union, Local
(SEIU), with
notice
or
an
opportunity
to
request
to
meet
and
confer
over
the
change.
notice or an opportunity to request to meet and confer over the change.
As aa result
result of
ofthis
this conduct,
conduct, we
we have
have been
been ordered
As
orderedto
topost
postthis
thisNotice
Notice and
andwe
wewill:
will:
A.
A.

CEASEAND
ANDDESIST
DESISTFROM:
FROM:
CEASE
1.
Implementing any
any change
change in
in policy
policy regarding
regarding the
the method
method by
by which
whichminimini1.
Implementing
bus
drivers
working
at
a
lower
time
base
are
selected
to
fill
vacant
mini-bus
driver
positions
bus drivers working at a lower time base are selected to fill vacant mini-bus driver positions
with
higher time
base without
notifying and
and providing
providingSEIU,
SEIU,upon
uponrequest,
request, with
withan
an
with aa higher
time base
without first
first notifying
opportunity
to
meet
and
confer
over
the
change.
opportunity to meet and confer over the change.
2. Interfering
Interfering
the right
of employees
to be
representedby
bySEIU
SEIUby
bythe
the
2.
with with
the right
of employees
to be
represented
conduct described
described in
in paragraph
paragraph A
1. above.
above.
conduct
A.1.
3.
DenyingSEIU
SEIUthe
theright
righttotorepresent
representemployees
employees by
bythe
the conduct
conduct described
described
3.
Denying
in paragraph
paragraph A.1.
A 1. above.
above.
in
B.
B.

TAKE THE
THE FOLLOWING
FOLLOWING AFFIRMATIVE
AFFIRMATIVEACTIONS
ACTIONSDESIGNED
DESIGNED TO
TO
TAKE
EFFECTUATE
THE
POLICIES
OF
THE
MMBA:
EFFECTUATE THE POLICIES OF THE MMBA:

1.
Rescind the
the policy
policychange
change implemented
implemented on
on October
October 20,
20, 2006,
2006, regarding
regarding
1.
Rescind
the
method
by
which
mini-bus
drivers
working
at
a
lower
time
base
are
selected
to
fill
vacant
the method by which mini-bus drivers working at a lower time base are selected to fill vacant
mini-bus
driver
positions
with
a
higher
timebase
baseand
andrestore
restore the
the previous
previous policy
policyas
ascontained
contained
mini-bus driver positions with a higher time
in
the
Minibus
Driver
Promotion
by
Seniority
Proposal
grievance
resolution
of
July
1999.
in the Minibus Driver Promotion by Seniority Proposal grievance resolution of July 1999.
2.
Reimburse mini-bus
mini-bus drivers
drivers for
forwages
wages and
and benefits
benefits they
they would
would have
have
2.
Reimburse
received
had
the
City
not
unilaterally
changed
its
promotion
policy,
from the
the date
date the
received had the City not unilaterally changed its promotion policy, from
the driver
driver
would
have
been
promoted
under
the
prior
policy
to
the
date
the
driver
is/was
promoted
to the
the
would have been promoted under the prior policy to the date the driver is/was promoted to
higher
time
base
position.
This
award
shall
include
interest
at
the
rate
of
seven
(7)
percentper
per
higher time base position. This award shall include interest at the rate of seven (7) percent
annum.
annum.
Dated:

CITY OF
OF RIVERSIDE
RIVERSIDE
CITY
By:
By:

Authorized Agent
Agent
Authorized

THIS
OFFICIAL NOTICE.
NOTICE. ITITMUST
MUSTREMAIN
REMAINPOSTED
POSTEDFOR
FORAT
ATLEAST
LEASTTHIRTY
THIRTY
THIS IS
IS AN
AN OFFICIAL
(30) CONSECUTIVE
WORKDAYS FROM
FROM THE
THE DATE
DATE OF
OF POSTING
POSTING AND
MUST NOT
NOTBE
BE
(30)
CONSECUTIVE WORKDAYS
AND MUST
REDUCED
IN
SIZE,
DEF
ACED,
ALTERED
OR
COVERED
WITH
ANY
OTHER
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER
MATERIAL.
MATERIAL.

