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of non-economic
non-economic items.
items. Thus,
Thus,we
we
Local39
39had
had reached
reached tentative
tentative agreement
agreement on
on aa number
number of
Local
DPA'sfailure
failuretotopresent
presentororrespond
respondtotoeconomic
economicproposals
proposalsbetween
betweenJune
Juneand
and
conclude that
thatDPA's
conclude
November 2008
2008 did
did not
notconstitute
constituteor
orindicate
indicatebad
badfaith
faithbargaining.
bargaining.
November
b.
b.

Negotiators'Lack
LackofofAuthority
AuthoritytotoBargain
BargainOver
OverEconomic
EconomicItems
Items
Negotiators'

The main
main focus
focus of
ofLocal
Local 39's
39' sappeal
appeal of
ofthe
the dismissal
dismissal of
ofthe
thesurface
surface bargaining
bargaining
The
DPA's negotiators
negotiators lacked
lacked authority
to bargain
bargain over
Local 39
39
allegation is
is that
that DPA's
allegation
authority to
over economic
economic items.
items. Local
disagrees with
that such
such lack
of authority,
authority, standing
standing alone,
alone, was
was
disagrees
with the
the Board
Board agent's
agent's conclusion
conclusion that
lack of
insufficienttotostate
stateaaprima
primafacie
faciecase
case of
ofbad
bad faith
faith bargaining:
bargaining:
insufficient
is inconceivable
inconceivablethat
thatthis
thiscan
can be
be the
the rationale
rationale for
forrefusing
refusingtoto
ItIt is
issue
a
complaint.
Nothing
can
be
more
fundamental
charge
issue a complaint. Nothing can be more fundamental totoaacharge
of failure
failure to
tobargain
bargaininingood
goodfaith
faiththan
thanthe
thenegotiators
negotiatorsfor
forone
one
of
party
refusing
to
negotiate
on
the
basis
that
the
had
no
authority
party refusing to negotiate on the basis that they had no authority
fatal to
to the
the negotiation
negotiation processY
to do
do so.
so. ItItisis fatal
to
process.

1

5
Wedisagree
disagreewith
withDPA's
DP A'scontention
contentionthat
thatthis
thislanguage
languageconstitutes
constitutesnew
newallegations
allegations
We
raised for
for the
the first
first time
time on
on appeal
appeal in
ofPERB
PERB Regulation
Regulation 32635(b).*
32635(b ). * While
Whilethe
the
raised
in violation
violation of
A's
negotiators
lacked
authority
to
negotiate
appeal
does
not
state,
as
the
charge
did,
that
DP
appeal does not state, as the charge did, that DPA's negotiators lacked authority to negotiate
economic items,
items, given
giventhat
thatthe
the parties
parties did
didreach
reach agreement
agreement on
on several
several non-economic
non-economic items,
items,
economic
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PERB has
has long
long held
held that
that aa negotiator's
authority to
to bind
bind the
the employer
employer to
to aa final
final
PERB
negotiator's lack
lack of
of authority
agreement is
in itself
itselftotoestablish
establishbad
bad faith
faith bargaining.
bargaining. InInSan
SanRamon
RamonValley
Valley
agreement
is insufficient
insufficient in

Unified School
School District
District(1979)
(1979)PERB
PERBDecision
DecisionNo.
No.111,
111,the
theBoard
Boardquoted
quotedwith
withapproval
approvalthe
the
Unified
followingpassage
passage from
Labor Relations
Relations Board
Board v.
v. Fitzgerald
Fitzgerald Mills
MillsCorp.
Corp. (2d
(2dCir.
Cir.
following
from National
National Labor
1963) 313
313 F.2d
F.2d 260,
260, cert.
cert. den.
den. (1963)
(1963)375
375 U.S.
U.S.834:
834:
1963)
otherrespects
respects good
good faith
faith isis found
foundititisisnot
notenough
enoughto
to
IfIfininother
of
establish
an
unfair
labor
practice
solely
that
the
representative
establish an unfair labor practice solely that the representative of
the Company
Company was
was not
not empowered
empowered to
enter into
the
to enter
into aa binding
binding
agreement.
agreement.

(Id. at
at p.
p. 267.)
267.)
(Id.
PERB has
has since
since held
held that
that itit isis not
notan
an unfair
unfairpractice
practicefor
foraanegotiator
negotiatortotodiscuss
discussissues
issues
PERB

(OaklandUnified
UnifiedSchool
School
make proposals
proposals that
by the
the employer."
employer. 6 (Oakland
and make
and
that are
are subject
subject to
to ratification
ratification by
District,
supra,PERB
PERBDecision
DecisionNo.
No.326.)
326.)Such
Suchconduct
conductconstitutes
constitutesan
anunfair
unfairpractice
practiceonly
only
District, supra,
when the
limitedauthority
authority"was
"wasintended
intendedtotoororwas
wasused
usedtotoforeclose
foreclosethe
the
when
the negotiator's
negotiator's limited
achievement of
any agreement."
(State of
California (Department
(Department of
ofPersonnel
Personnel
achievement
of any
agreement." (State
of California

Administration),supra,
supra,PERB
PERBDecision
DecisionNo.
No.569-S.)
569-S.)
Administration),
negotiators lacked
lacked authority
authority to
to bargain
bargain over
over
Here, assuming
assuming as
as we
Here,
we must
must that
that DPA's
DPA's negotiators

State
economic items,
items, this
this limitation
limitationdid
didnot
notdelay
delayororthwart
thwartthe
thenegotiation
negotiationprocess.
process.Just
JustasasininState
economic
a/California
(DepartmentofofPersonnel
PersonnelAdministration),
Administration),supra,
supra,PERB
PERBDecision
DecisionNo.
No.569-S,
569-S,the
the
of
California (Department
39'sappeal
appeal cannot
cannot be
be read
read to
allege that
negotiators had
had no
no authority
authority to
to bargain
bargain
Local 39's
Local
to allege
that DPA's
DPA's negotiators
over
any
subject.
(*PERB
Reg.
32635(b)
provides
in
full:
"Unless
good
cause
is
shown,
over any subject. (*PERB Reg. 32635(b) provides in full: "Unless good cause is shown, a a
charging party
party may
may not
notpresent
present on
on appeal
appeal new
new charge
charge allegations
allegations or
or new
new supporting
supporting
charging
evidence.")
evidence.")
6

Indeed,the
theDills
DillsAct
Actestablishes
establishesjust
justsuch
suchaa system.
system. Dills
DillsAct
Actsection
section3517.5
3517.5provides
provides
Indeed,
that any
any agreement
agreement between
between the
the Governor
Governor and
and an
an employee
employee organization
organization"shall
"shallbebepresented,
presented,
that
when
appropriate,
to
the
Legislature
for
determination."
Section
3517.6,
subdivision
(b)
when appropriate, to the Legislature for determination." Section 3517.6, subdivision (b)
provides that
that any
any collective
collectivebargaining
bargainingagreement
agreement that
that requires
requires an
an expenditure
expenditure of
of funds
funds or
or
provides
legislative
action
for
implementation
does
not
become
binding
on
the
parties
until
approved
by
legislative action for implementation does not become binding on the parties until approved by
the Legislature.
Legislature.
the
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limitationon
onDPA
DP Anegotiators
negotiatorswas
wasdue
due to
to continuing
continuinguncertainty
uncertaintyover
overthe
theamount
amountof
offunds
fundsthat
that
limitation
wouldbe
be available
available for
forState
State employee
employee compensation.
compensation. Because
Because this
uncertainty justified
DP A's
would
this uncertainty
justified DPA's
deferral of
ofbargaining
bargaining over
over economic
economic items,
items, the
the fact
fact that
that DPA
DP Anegotiators
negotiators lacked
lacked authority
authoritytoto
deferral
bargain over
over such
such items
while the
the uncertainty
uncertainty continued
continued did
didnot
notdelay
delayor
orthwart
thwartnegotiations.
negotiations.
bargain
items while
Thus, the
the limitation
limitationon
onDPA
DPAnegotiators'
negotiators'authority
authoritydid
didnot
notconstitute
constituteororindicate
indicatebad
badfaith
faith
Thus,
bargaining.
bargaining.
Nordoes
does the
the allegation
allegation ininthe
the charge
charge that
that DPA
DPAnegotiators
negotiators initially
initiallyrepresented
representedthey
they
Nor
had authority
to bargain
bargain over
over economic
economic items,
items, only
only to
to later
later claim
claim they
they had
had no
no such
such authority,
authority,
had
authority to
Chino Valley
Valley Unified
Unified School
School District
District (1999)
(1999)
indicate that
that DPA
DPA bargained
bargained in
In Chino
indicate
in bad
bad faith.
faith. In

PERB Decision
Decision No.
No. 1326,
1326, the
the district
districttwice
twiceendorsed
endorsed its
its lead
lead negotiator's
negotiator's authority
authoritytotoreach
reach
PERB
agreement. After
Aftera atentative
tentativeagreement
agreementwas
wasreached,
reached,the
thedistrict
districtreneged
renegedononthe
theagreement,
agreement,
agreement.
claimingits
itslead
leadnegotiator
negotiatorlacked
lacked authority
authoritytotoreach
reach agreement.
agreement. The
The Board
Board found
found this
thischange
change
claiming
inposition
positionconstituted
constitutedan
an indicator
indicatorofofbad
badfaith
faithbargaining.
bargaining.
in
Here, DPA
DPAnegotiators'
negotiators'statements
statements midway
midway through
through bargaining
bargaining that
that they
they lacked
lacked authority
authority
Here,
to negotiate
negotiate over
over economic
economic items
items did
did not
not hinder
hinder the
the bargaining
bargaining process.
process. Unlike
Unlikethe
theschool
school
to
1'n ri,;1/1,. I,T,.,[[oy
TTnifizedSchonl n;c,fvi/'f
DPA d1'd not\, att mp+tot"renege
ronoge on
"n
rw
uj
dl'str10 t in
district
Chino Valley
Unified
School District, supra,u,DPA did not attempt
J.\,.,'
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L-

C'HMVrt
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tentativeagreements
agreements made
made by
by its
its negotiators.
negotiators. Instead,
Instead,ititappears
appears from
fromthe
thecharge
chargethat
thatDPA
DPA
tentative
bargainingthat
thatnegotiations
negotiationson
oneconomic
economicitems
itemsshould
shouldbe
be
took the
the position
positionfrom
fromthe
theoutset
outsetofofbargaining
took
fundsavailable
availablefor
forState
Stateemployee
employeecompensation
compensationhad
hadbeen
been
deferred until
untilthe
the amount
amountofoffunds
deferred
determined. Accordingly,
Accordingly,the
thealleged
allegedchange
changeininDPA
DPAnegotiators'
negotiators'authority
authorityhad
hadno
nonegative
negative
determined.
thealleged
aiiegedchange
change in
in negotiators'
negotiators' authority
authority
impact on
on negotiations.
negotiations. Moreover,
Moreover,even
evenififthe
impact
ofbad
bad faith
faith bargaining,
bargaining, this
this single
single indicator
indicatorisisinsufficient
insufficienttotoestablish
establish
constituted an
an indicator
indicator of
constituted
(State of
ofCalifornia
California(Department
(DepartmentofofEducation)
Education)(1996)
(1996)PERB
PERB
that DPA
DPA bargained
bargained in
in bad
bad faith.
that
faith. (State

Decision No.
No. 1160-S.)
1160-S.)
Decision
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Forthe
the reasons
reasons above,
above, we
we conclude
concludethe
the charge
charge failed
failedtotostate
stateaaprima
primafacie
faciecase
caseofofbad
bad
For
faith bargaining
bargaining by
by DPA.
DPA.
faith
2.
2.

Bypass/Direct Dealing
Dealing
Bypass/Direct
Inits
itscharge,
charge, Local
Local 39
39 alleged
alleged that
that the
the Governor's
Governor's November
November 6,
6, 2008
In
2008 letter
letter unlawfully
unlawfully

bypassed Local
39 by
by presenting
presenting proposals
terms and
and conditions
employment
bypassed
Local 39
proposals to
to modify
modify terms
conditions of
of employment
directly to
to Unit
Unit13
13members.
members. An
Anemployer
employerviolates
violatesthe
the duty
duty to
to bargain
bargain in
in good
good faith
faith when
when itit
directly
bypasses the
employees over
over matters
matters within
within
bypasses
the exclusive
exclusive representative
representative to
to negotiate
negotiatedirectly
directly with
with employees
the scope
scope ofrepresentation.
Valley Unified
Unified School
School District
District(1981)
(1981) PERB
PERB Decision
Decision
the
of representation. (Walnut
(Walnut Valley
Toestablish
establishthat
thatan
anemployer
employerhas
hasunlawfully
unlawfullybypassed
bypassedthe
theunion,
union,the
thecharging
chargingparty
party
No. 160.)
160.) To
No.
new
must demonstrate
demonstrate that
withits
itsemployees:
employees: (1)
(1)totocreate
createaanew
must
that the
the employer
employer dealt
dealt directly
directly with
policyofofgeneral
general application,
application, or
or (2)
(2) to
to obtain
obtain aa waiver
or modification
of existing
existing policies
policies
policy
waiver or
modification of
applicable to
to those
those employees.
employees. (Ibid.)
(Ibid.)
applicable
The four
four proposals
proposals listed
listed in
inthe
the Governor's
Governor'sletter
letteraddressed
addressed subjects
subjects within
withinthe
the scope
scope of
of
The
representation under
under the
the Dills
Act:furloughs,
furloughs,holidays,
holidays,4/10
4/10workweek
workweekand
andovertime.
overtime.
representation
Dills Act:
However, the
the letter
letterdid
didnot
notask
askState
Stateemployees
employeestotobargain
bargainover
overororagree
agreetotothe
theproposals.
proposals.
However,
Rather, ititstated
statedthat
thatthe
theGovernor
Governorintended
intendedtotopropose
proposethese
thesechanges
changes to
to the
the Legislature
Legislatureas
aspart
part
Rather,
of his
his legislative
legislativepackage
packagetotoclose
closethe
thebudget
budgetgap.
gap.
of
Furthermore, employers
employers may
may communicate
communicate with
withtheir
theiremployees
employeesabout
aboutlabor
laborrelations
relations
Furthermore,
matters as
as long
does not
a threat
reprisal or
or force,
force, or
orpromise
promise
matters
long as
as the
the communication
communication does
not contain
contain a
threat of
of reprisal
ofbenefit.
benefit. (Rio
(RioHondo
HondoCommunity
CommunityCollege
College District
District(1980)
(1980)PERB
PERB Decision
Decision No.
No. 128.)
128.) InInthe
the
of
bargaining context,
context, an
an employer
employer isis free
free to
to communicate
communicate with
withemployees
employees ininaanoncoercive
noncoercive
bargaining
negotiationsororthe
thenature
natureofofproposals
proposalsexchanged.
exchanged.
manner by
byaccurately
accuratelyreporting
reportingthe
thestatus
statusofofnegotiations
manner
ofFresno
Fresno (2006)
(2006) PERB
PERB Decision
Decision No.
No.1841-M;
Muroc Unified
UnifiedSchool
School District
District(1978)
(1978)
(City of
(City
1841-M; Muroc
of
PERB Decision
Decision No.
No. 80.)
80.) However,
However,an
anemployer
employermay
maynot
notengage
engage in
in aa campaign
campaign of
PERB
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communicationsdesigned
designed "to
"toundermine
underminethe
theexclusive
exclusiverepresentative
representativeininthe
theeyes
eyesofofbargaining
bargaining
communications
unit employees."
employees." (California
(CaliforniaState
StateUniversity
University(1989)
(1989) PERB
PERB Decision
Decision No.
No. 777-H;
777-H; Muroc
Muroc
unit

Unified School
School District,
supra.)
Unified
District, supra.)
Local 39
39 admits
admits ininits
itsappeal
appeal that
that the
the Governor's
Governor's November
November 6,
6, 2008
2008 letter
letter did
did not
not
Local
threaten Unit
Unit 13
13 members
members with
withforce
forceor
orreprisal,
reprisal,ororpromise
promisethem
themaabenefit.
benefit.Nevertheless,
Nevertheless,
threaten
Local
39 claims
claims the
the letter
letter was
was an
an attempt
attempt by
by the
the Governor
Governor "to
"to turn
turnthe
the bargaining
bargainingunit
unitagainst
against
Local 39
the Union."
Whilethe
theappeal
appealisisnot
notclear
clearabout
abouthow
howthe
theletter
lettermight
mightdo
doso,
so,ititappears
appears Local
Local39
39
the
Union." While
is asserting
asserting that
undermined Local
39's authority
authorityininthe
theeyes
eyes of
ofUnit
Unit13
13members.
members.
is
that the
the letter
letter undermined
Local 39's
The Board
Board has
has found
a violation
undersuch
such aa theory
theory in
inonly
onlyone
onecase,
case, California
CaliforniaState
State
The
found a
violation under

University, supra.
supra. InInthat
thatcase,
case,the
theparties
partieswere
were negotiating
negotiatingeconomic
economicissues,
issues, including
includingsalary
salary
University,
increases,
During
increases,pursuant
pursuanttotoaare-opener
re-openerprovision
provisionin
in their
their memorandum
memorandum of
of understanding.
understanding. During
bargaining, the
the employer
employerpublished
publishedaanewsletter
newsletterstating
statingthat
thatthe
theTrustees
Trustees had
had approved
approved aa four
four
bargaining,
percent
January 1.
1. The
The newsletter
newsletter contained
contained no
no
percent salary
salary increase
increaseto
totake
takeeffect
effectthe
thefollowing
following January
language indicating
indicatingthe
theamount
amountororeffective
effectivedate
dateofofthe
theincrease
increasecould
couldchange
changebased
basedon
onthe
the
language
outcome of
the ongoing
negotiations. The
The Board
Board held
held the
the newsletter
newsletter interfered
interfered with
with employee
employee
outcome
of the
ongoing negotiations.
rights because,
because, by
implyingthe
the employer
employercould
couldunilaterally
unilaterallydetermine
determinea asalary
salaryincrease,
increase,itit
rights
by implying
"tend[ed]
to diminish
diminishthe
theauthority
authorityofofthe
theexclusive
exclusiverepresentative
representativeatatthe
thetable,
table,as
as well
wellas
as ininthe
the
"tend[ed] to
eyes of
bargaining unit
unit employees."
employees."
eyes
of bargaining
Here, the
the Governor's
Governor'sNovember
November6,6,2008
2008letter
letterdid
didnot
notannounce
announceaa fait
faitaccompli.
accompli.
Here,
Instead, after
after announcing
announcing the
the proposals,
stated that
closely with
with
Instead,
proposals, itit stated
that the
the Governor
Governor was
was "working
"working closely
union leadership
leadership to
to achieve
achieve results
Thus, unlike
unlikethe
the
union
results in
in the
the least
least painful
painful way
way possible."
possible." Thus,
communication in
in California
CaliforniaState
StateUniversity,
University,supra,
supra,the
theGovernor's
Governor'sletter
letteracknowledged
acknowledgedthat
that
communication
the proposed
proposed cost-cutting
cost-cutting measures
measures could
could change
change based
based on
negotiations with
with
the
on the
the outcome
outcome of
of negotiations
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State employee
employee unions.
Accordingly,we
we find
findthat
thatthe
theletter
letterdid
didnot
nottend
tend to
to undermine
undermine
State
unions. Accordingly,
Local 39's
39's authority
authorityininthe
theeyes
eyesofofUnit
Unit1313members.
members.
Local
Forthe
theabove
above reasons,
reasons, we
we conclude
conclude the
the charge
charge failed
failed to
toestablish
establishaaprima
primafacie
faciecase
casethat
that
For
13members
members regarding
regarding subjects
subjects
bypassed Local
with Unit
Unit13
the
the Governor
Governor bypassed
Local 39
39 and
and dealt
dealt directly
directly with
vvithinthe
thescope
scope of
ofrepresentation.
representation.
within

ORDER
ORDER
The unfair
unfairpractice
practicecharge
charge in
inCase
Case No.
No. SA-CE-1747-S
SA-CE-1747-S isis hereby
hereby DISMISSED
DISMISSED
The
LEA VETO
TOAMEND.
AMEND.
WITHOUT
WITHOUT LEAVE

Members Neuwald
Neuwald and
and Wesley
Wesley joined
joined in
in this
this Decision.
Decision.
Members
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