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Respondent.
Respondent.
Appearance: Eric
EricLee
LeeGallardo,
Gallardo,on
onhis
hisown
ownbehalf.
behalf.
Appearance:
Before Dowdin
DowdinCalvillo,
Calvillo,Chair;
Chair;Mckeag
McKeagand
andWesley,
Wesley,Members.
Members.
Before
DECISION
DECISION
WESLEY, Member:
Member:This
Thiscase
caseisisbefore
beforethe
thePublic
PublicEmployment
EmploymentRelations
RelationsBoard
Board
WESLEY,
(PERB or
or Board)
Board) on
on appeal
appeal by
by Eric
Eric Lee
Lee Gallardo
Gallardo (Gallardo)
(Gallardo)ofofaaBoard
Boardagent's
agent'sdismissal
dismissalofofhis
his
(PERB
unfair practice
practicecharge.
charge. As
Asamended,
amended, the
the charge
charge alleged
alleged that
that the
the International
International Brotherhood
Brotherhoodofof
unfair
Electrical Workers,
Workers, Local
Local 1245
1245 (IBEW)
(IBEW)breached
breached its
its duty
duty of
of fair
fair representation
representation in
of
Electrical
in violation
violation of
1
the Meyers-Milias-Brown
Meyers-Milias-Brown Act
Act(MMBA)'
(MMBA)when
whenit itfailed
failedtotoproperly
properlyrepresent
representGallardo
Gallardo
the

regarding his
his grievance.
grievance. The
TheBoard
Boardagent
agent dismissed
dismissed the
the charge
charge for
failure to
to state
state aa prima
prima
regarding
for failure
facie case.
case.
facie
The Board
Board has
has reviewed
ofGallardo's
Gallardo' sappeal
appealand
and
The
reviewed the
the dismissal
dismissal and
and the
the record
record in
in light
light of
the relevant
relevant law.
law. Based
Basedon
on this
this review,
review,the
the Board
Board affirms
affirmsthe
thedismissal
dismissalofofthe
thecharge
charge as
as
the
discussed below.
below.
discussed

1
TheMMBA
MMBA
is codified
at Government
Codesection
section3500
3500etetseq.
seq.
The
is codified
at Government
Code

BACKGROUND
BACKGROUND
as a
a public
works maintenance
maintenance worker
by the
the City
Cityof
ofRedding
Redding
Gallardo is
is employed
employed as
Gallardo
public works
worker by
the City
City
(City) and
and is
is in
in the
the bargaining
bargaining unit
represented by
In November
November 2009,
2009, 2the
(City)
unit represented
byIBEW.
IBEW. In
imposed aa disciplinary
disciplinarydemotion
demotionon
onGallardo
Gallardobecause
because he
he used
imposed
used his
his cell
cell phone
phone while
while working
working
during aa traffic
traffic flagging
flagging assignment.
assignment. Gallardo
Gallardo filed
filedaagrievance
grievance alleging
alleging the
the discipline
discipline was
was
during
excessive when
when compared
compared to
imposed on
on other
excessive
to the
the discipline
discipline imposed
other employees
employees for
for other
other types
types of
of
safety violations.
violations.
safety
On December
December 3,
3, Gallardo's
Gallardo's supervisor,
supervisor, Dave
DaveRader
Rader (Rader),
(Rader), superintendent
superintendent of
ofthe
the
On
Transportation and
and Engineering
Engineering Department,
Gallardo and
and IBEW
Shop Steward
Steward Matt
Matt
Transportation
Department, met
met with
with Gallardo
IBEW Shop
by
Cervenka
felt threatened
threatened and
and intimidated
Cervenka (Cervenka)
(Cervenka) to
to discuss
discuss the
the grievance.
grievance. Gallardo
Gallardo felt
intimidated by
some of
ofRader's
Rader's comments.
comments. The
Thenext
nextday,
day,Gallardo
Gallardorequested
requested that
that Cervenka
Cervenka provide
provide aa written
written
some
viewthe
the
statement verifying
verifyingthe
the comments
comments made
made by
Cervenka told
told Gallardo
Gallardo he
he did
did not
not view
statement
by Rader.
Rader. Cervenka
as threatening
provide aa written
writtenstatement.
statement.
comments as
comments
threatening and
and declined
declined to
to provide
On December
December 4,
4, Gallardo
Gallardo contacted
contacted IBEW
IBEWSenior
SeniorBusiness
BusinessRepresentative
RepresentativeRay
Ray
On
Thomas (Thomas)
(Thomas) to
to request
request that
that Cervenka
Cervenka be
be required
required to
to provide
provideaa written
writtenstatement.'
statement.
Thomas
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Thomas informed
Gallardo that
that he
he had
had talked
talked with
withCervenka
Cervenkaand
andwas
was aware
aware that
that Cervenka
Cervenkadid
did
Thomas
informed Gallardo
not believe
believe Rader's
Rader' scomments
commentswere
werethreatening.
threatening.Thomas
Thomasand
andGallardo
Gallardoalso
alsodiscussed
discussed
not
of
Gallardo's grievance.
grievance. Thomas
Thomas was
was set
set to
meet with
Brian Crane
Crane (Crane),
(Crane), director
Gallardo's
to meet
with Brian
director of
Unless otherwise
otherwise noted,
noted, all
alldates
dates hereafter
hereafterrefer
refertoto2009.
2009.
2 Unless
3
Thecharge
chargealleges
allegesthat
thatIBEW's
IBEW' website
s websiteprovides
providesguidance
guidancetotoitsitsshop
shopstewards,
stewards,
The
including the
the following:
following:
including

When investigating
investigating aa complaint,
complaint, ititisisimportant
importanttototake
takenotes.
notes. . . .
When
This
A detailed
detailed
This is
is especially
especially true
true if
if discipline
discipline may
may be
be involved.
involved. A
written
record
that
can
be
made
available
to
higher
levels
ofthe
the
written record that can be made available to higher levels of
grievance
procedure
could
mean
the
difference
between
a
grievance procedure could mean the difference between a
successful defense
defense based
based on
on facts,
facts, and
and aa failed
faileddefense
defensebased
basedon
on
successful
faulty
memory
....
faulty memory . . . .
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transportation and
and engineering,
engineering, for
for the
the next
next level
level grievance
grievance meeting.
meeting. AAseries
seriesofofemails
emails
transportation
between Gallardo
Gallardo and
and Thomas
Thomas followed.
Thomascontinued
continuedto
to refuse
refuse to
to require
require Cervenka
Cervenka to
to
between
followed. Thomas
prepare aa written
writtenstatement.
statement.
prepare
On December
December 10,
10, Thomas
Thomas notified
Gallardo by
by letter
letter and
and email
email that
that following
followinghis
his
On
notified Gallardo
meeting with
with Crane,
Crane, IBEW
IBEWhad
had decided
decided not
not to
to pursue
pursue Gallardo's
grievance further.
further. The
Theletter
letter
meeting
Gallardo's grievance
stated, in
in relevant
relevant part:
part:
stated,
Subsequent to
to my
my meeting
meeting with
withDirector
DirectorCrane,
Crane,and
andbased
basedon
onthe
the
Subsequent
of
the
case,
I
have
determined
that
the
disciplinary
demotion
facts
facts of the case, I have determined that the disciplinary demotion
as outlined
in Director
Director Crane's
Crane's 'Notice
'Notice of
ofDemotion'
Demotion'internal
internal
as
outlined in
communication
to
you
dated
November
11,
2009
was
for just
just
communication to you dated November 11, 2009 was for
cause.
cause.
Your
disregard for
for the
the safety
safety of
of your
your co-workers
co-workers and
and the
the public
public
Your disregard
while
you
utilized
your
personal
cellular
phone
during
a
traffic
while you utilized your personal cellular phone during a traffic
flagging operation
operation on
on October
October 23,
23, 2009
2009 violated
both City
City of
of
flagging
violated both
Redding Street
Street Division
DivisionHandbook
HandbookPolicies
Policiesand
andWork
WorkRules
Rules
Redding
(Personal
Electronic
Devices),
and
City
Personnel
Policies
(17.60
(Personal Electronic Devices), and City Personnel Policies (17.60
C #5,
#5, and
and 17.60
17.60 B
B #10).
#10).
C
Your disciplinary
disciplinarydemotion
demotiongrievance
grievance is
is settled
settled without
without
Your
adjustment.
adjustment.
ofhis
his grievance
grievance
Gallardo responded
responded to
to Thomas
Thomas that
that he
he disagreed
disagreed with
the resolution
resolution of
Gallardo
with the
and asserted
adequately compare
that of
of
and
assertedthat
thatIBEW
IBEW failed
failed to
to adequately
comparehis
hisdisciplinary
disciplinary action
action with
with that
another employee
other safety
safety violations.
Gallardoalso
alsocontinued
continuedto
todemand
demand
another
employee disciplined
disciplined for
for other
violations. Gallardo
that Cervenka
Cervenka provide
provide aa written
writtenstatement.
statement.
that
Subsequently, Gallardo
Gallardo contacted
contacted IBEW
StaffAttorney
AttorneyJenny
Jenny Marston
Marston(Marston).
(Marston).
Subsequently,
IBEW Staff
Thomas'
Marston also
also refused
refused to
to direct
directCervenka
Cervenkatotoprepare
prepareaa statement
statement and
and she
she agreed
agreed with
Marston
with Thomas'
resolution of
ofGallardo's
Gallardo' sgrievance.
grievance.
resolution
no
The
agent concluded
The Board
Board agent
concluded that
that the
the charge
charge did
did not
not state
state aa prima
prima facie case,
case,finding
finding no
evidence that
acted in
or bad
bad faith
matter in
violationofofitsits
evidence
that IBEW
IBEW acted
in an
an arbitrary,
arbitrary, discriminatory
discriminatory or
faith matter
in violation
of fair
fair representation.
representation.
duty of
duty
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On appeal,
appeal, Gallardo
Gallardocontinues
continuestotomake
makethe
thesame
same arguments,
arguments, asserting
asserting that
that IBEW
IBEWdid
did
On
oflesser
lesser discipline
disciplineimposed
imposedon
onanother
another employee
employee for
for safety
safety
not properly
properlyconsider
considerevidence
evidence of
not
violations.
violations.
DISCUSSION
DISCUSSION
fair representation
representation in
in its
its grievance
grievance
Gallardo
has alleged
breached its
Gallardo has
alleged that
that IBEW
IBEW breached
its duty
duty of
of fair
representation. While
Whilethe
the MMBA
MMBAdoes
doesnot
notexpressly
expresslyimpose
impose aa statutory
statutory duty
duty of
offair
fair
representation.
representation upon
upon employee
employee organizations,
organizations, the
the courts
courts have
owe aa duty
duty of
of
representation
have held
held that
that "unions
"unions owe
fair
representation to
to their
their members,
members, and
and this
from representing
representing their
their
fair representation
this requires
requires them
them to
to refrain
refrain from
members arbitrarily,
discriminatorily, or
or in
inbad
bad faith."
faith."(Hussey
(Husseyv.v. Operating
OperatingEngineers
Engineers (1995)
(1995)
members
arbitrarily, discriminatorily,
35 Cal.App.4th
Cal.App.4th 1213.)
1213.) In
InInternational
InternationalAssociation
AssociationofofMachinists
Machinists (Attard)
(Attard)(2002)
(2002)PERB
PERB
35
fair representation
representation
Decision No.
No. 1474-M,
1474-M, the
the Board
Board determined
determined that
is appropriate
appropriate in
Decision
that itit is
in duty
duty of
of fair
cases to
apply precedent
precedent developed
developed under
under the
the other
other acts
acts administered
administeredby
bythe
theBoard.
Board.
cases
to apply
The duty
duty of
offair
fairrepresentation
representationimposed
imposedon
onthe
the exclusive
exclusiverepresentative
representative extends
extends to
to
The
grievance handling.
(FremontTeachers
Teachers Association
Association (King)
(King) (1980)
(1980)PERB
PERBDecision
DecisionNo.
No.125;
125;
grievance
handling. (Fremont

United Teachers
Teachers of
ofLos
Los Angeles
(1982) PERB
PERB Decision
Decision No.
No. 258.)
258.) InInorder
ordertotostate
stateaa
United
Angeles (Collins)
(Collins) (1982)
prima facie
facie violation,
violation,aacharging
chargingparty
partymust
mustshow
showthat
thatthe
the respondent's
respondent's conduct
conduct was
was arbitrary,
arbitrary,
prima

UnitedTeachers
TeachersofofLos
LosAngeles
Angeles (Collins),
(Collins), supra,
supra, the
the Board
Board
discriminatory or
or in
inbad
bad faith.
faith. InInUnited
discriminatory
stated:
stated:
Absent bad
bad faith,
faith, discrimination,
discrimination,ororarbitrary
arbitraryconduct,
conduct,mere
mere
Absent
negligence
or
poor
judgment
in
handling
a
grievance
does
not
negligence or poor judgment in handling a grievance does not
constitute
[Citations omitted.]
omitted.]
constitute aa breach
breachof
ofthe
theunion's
union'sduty.
duty. [Citations
A
union may
may exercise
exercise its
its discretion
discretion to
to determine
determine how
howfar
fartoto
A union
as
long
as
does not
not
pursue
a
grievance
in
the
employee's
behalf
pursue a grievance in the employee's behalf as long as ititdoes
arbitrarily
ignore
a
meritorious
grievance
or
process
a
grievance
arbitrarily ignore a meritorious grievance or process a grievance
in aa perfunctory
perfunctory fashion.
fashion. AAunion
unionisisalso
alsonot
notrequired
requiredtotoprocess
process
in
an
employee's
grievance
if
the
chances
for
success
are
minimal.
an employee's grievance if the chances for success are minimal.
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In order
order to
to state
state aa prima
the duty
duty of
offair
fair
In
prima facie
facie case
case of
of arbitrary
arbitrary conduct
conduct violating
violating the
representation, aa charging
charging party:
party:
representation,
must at
at aa minimum
minimum include
include an
an assertion
assertion of
of sufficient
sufficientfacts
facts from
from
must
whichititbecomes
becomes apparent
apparent how
how or
orininwhat
whatmanner
mannerthe
theexclusive
exclusive
which
representative's
action
or
inaction
was
without
a
rationale
[sic]
representative's action or inaction was without a rationale [sic]
basis or
or devoid
devoid of
ofhonest
honest judgment.
judgment.
basis
(Reed District
Teachers Association,
Association, CTA/NEA
CTAINEA(Reyes)
(Reyes) (1983)
(1983) PERB
PERBDecision
DecisionNo.
No.332,
332,p.p.9,9,
(Reed
District Teachers
quotingRocklin
RocklinTeachers
Teachers Professional
ProfessionalAssociation
Association(Romero)
(Romero) (1980)
(1980)PERB
PERBDecision
DecisionNo.
No.124;
124;
quoting
emphasis
in
original.)
emphasis in original.)
union's
In deciding
decidingwhether
whetherthis
thisstandard
standard isis met,
met, PERB
PERBdoes
does not
not determine
determine whether
whetherthe
the union's
In
decision is
is correct
correct but
but whether
whether itit"had
"hadaarational
rationalbasis,
basis,ororwas
wasreached
reached for
forreasons
reasons that
that were
were
decision
arbitrary or
or based
based upon
(Sacramento City
CityTeachers
Teachers Association
Association
arbitrary
upon invidious
invidious discrimination."
discrimination." (Sacramento
(Fanning, et
et al.)
al.) (1984)
(1984) PERB
PERB Decision
DecisionNo.
No.428.)
428.)
(Fanning,
Thomas discussed
discussed the
the grievance
grievance with
Gallardo, including
includingGallardo's
Gallardo'sassertions
assertionsthat
thatthe
the
Thomas
with Gallardo,
discipline was
was excessive.
excessive. Thomas
Thomasthen
thenmet
metwith
withthe
thedepartment
departmentdirector
directorand
andconsidered
consideredthe
the
discipline
applicable policies
policies and
and contract
contract provisions.
provisions. Based
Based on
on his
his review,
review, Thomas
Thomas concluded
concluded that
that the
the
applicable
notto
to
City'sactions
actions were
were justified.
AlthoughGallardo
Gallardomay
may not
not agree
agree with
IBEW'sdecision
decision not
City's
justified. Although
with IBEW's
pursue the
the grievance,
grievance, the
the charge
charge does
does not
pursue
not demonstrate
demonstrate that
that Thomas'
Thomas' decision
decision was
was without
without aa
rationalbasis,
basis, or
or was
was arbitrary
arbitrary or
or based
based on
discrimination.
rational
on invidious
invidious discrimination.
Gallardo also
also asserted
asserted that
breached its
its duty
duty when
when ititrefused
refused his
his requests
requests to
to
Gallardo
that IBEW
IBEW breached
prepare aa written
statement concerning
Absent
prepare
written statement
concerningthe
themeeting
meetingwith
with Gallardo's
Gallardo's supervisor.
supervisor. Absent
evidence of
ofarbitrary,
arbitrary, discriminatory
discriminatoryor
orbad
bad faith
faithconduct,
conduct, aa union's
union's decision
decision to
to conduct
conductits
its
evidence
to the
the wishes
wishes of
of aa bargaining
bargaining unit
unit employee,
employee, does
does not
not
representation in
in aa manner
manner contrary
contrary to
representation
violate
the duty
duty of
offair
fairrepresentation.
representation. (United
( UnitedTeachers-Los
Teachers-LosAngeles
Angeles(Simms)
(Simms) (1992)
(1992) PERB
PERB
violate the
Decision No.
No. 932;
932; California
CaliforniaFaculty
FacultyAssociation
Association(Pomerantsev)
(Pomerantsev) (1988)
(1988) PERB
PERB Decision
Decision
Decision
No. 698-H.)
698-H.) The
Thecharge
chargedoes
does not
notprovide
provideevidence
evidence that
that the
the refusal
refusal to
to prepare
prepare aa written
written
No.
he did
did
statement was
or in
in bad
bad faith.
The shop
shop steward
steward told
Gallardo he
statement
was arbitrary,
arbitrary, discriminatory
discriminatory or
faith. The
told Gallardo
55

notview
viewthe
thestatements
statementsas
as threatening
threatening and
and he
he declined
declined to
to provide
provide his
his observations
observations ininwriting.
writing.
not
employee
Furthermore, PERB
PERB does
does not
not have
have jurisdiction
overthe
theinternal
internalaffairs
affairsofofananemployee
Furthermore,
jurisdiction over
organizationunless
unless there
there is
is evidence
evidence of
ofaa substantial
substantial impact
impact on
on the
the employer-employee
employer-employee
organization
relationship. (Service
(ServiceEmployees
Employees International
InternationalUnion,
Union, Local
Local99
99(Kimmett)
(Kimmett)(1979)
(1979)PERB
PERB
relationship.
Decision No.
No. 106;
106; California
CaliforniaState
StateEmployees
Employees Association
Association (Hutchinson,
(Hutchinson, et
et al.)
al.) (1998)
(1998) PERB
PERB
Decision
Decision No.
No. 1304-S.)
1304-S.)The
Thecharge
chargedoes
does not
notprovide
provideevidence
evidencethat
thatIBEW's
IBEW'sconduct
conducthere
herehad
hada a
Decision
substantial impact
impact on
on Gallardo's
relationship with
with his
his employer.
employer. Accordingly,
Accordingly,the
thecharge
chargedoes
does
substantial
Gallardo's relationship
ofthe
the duty
dutyof
offair
fairrepresentation.
representation.
not
state aa prima
not state
prima facie
facie violation
violation of
ORDER
ORDER
The unfair
unfair practice
practice charge
charge in
Case No.
is hereby
hereby DISMISSED
DISMISSED
The
in Case
No. SA-CO-83-M
SA-CO-83-M is
WITHOUT LEAVE
LEA VE TO
TO AMEND.
AMEND.
WITHOUT

Chair
Calvilloand
and Member
Member Mckeag
McKeagjoined
joinedininthis
thisDecision.
Decision.
Chair Dowdin
Dowdin Calvillo
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