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DECISION
MARTINEZ, Chair: This case comes before the Public Employment Relations Board
(PERB or Board) on exceptions filed by the Chula Vista Elementary School District (District)
to a PERB administrative law judge's (ALJ) proposed decision (attached) arising out of an
unfair practice charge filed by Joyce Singer Abrams (Abrams). The charge and complaint
alleged that the District retaliated against Abrams in violation of the Educational Employment
Relations Act (EERA). 1 After a two-day hearing and the filing of closing briefs by both
parties, the ALJ found in favor of Abrams, concluding that the District retaliated against
Abrams when it denied her reapplication2 to be a support provider (SP) in the Beginning
Teacher Support and Assessment (BTSA) Induction Program.
1

EERA is codified at Government Code section 3540 et seq. Unless otherwise noted,
all further statutory references are to the Government Code.
2

The action taken by the District against Abrams is described alternatively throughout
the record as a denial of Abrams' SP reapplication, a non-renewal of Abrams' SP position and
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agreement.
the
of
part
that
meet
not
did
SPs
Many
Many SPs did not meet that part of the agreement.
sense.
makessense.
thismakes
hopethis
IIhope
Abrams
meeting, Abrams
this meeting,
During this
person. During
Lebron in
2008, Abrams
11, 2008,
August 11,
On August
On
Abrams met
met with
with Lebron
in person.
the
metthe
hadmet
shehad
thatshe
belief
firmbelief
Abrams'firm
wasAbrams'
logs. ItItwas
Abrams' logs.
data from
reviewed data
Lebron reviewed
and Lebron
and
from Abrams'
that
Accordingtoto
miscalculated. According
been miscalculated.
had been
records had
timerecords
hertime
thather
andthat
requirementand
hoursrequirement
minimumhours
minimum
that
and that
mistake and
beenaa mistake
hadbeen
therehad
thatthere
logsthat
Abrams'logs
ofAbrams'
review of
upon review
agreed upon
Lebron agreed
Abrams,
Abrams, Lebron
Lebron
thatLebron
testifiedthat
Abrams testified
one-hour per
the one-hour
met the
had met
Abrams had
Abrams
per week
week meeting
meeting requirement.
requirement. Abrams
the
ofthe
because of
wasbecause
renewalwas
forrenewal
recommended for
been recommended
notbeen
hadnot
shehad
reasonshe
onlyreason
theonly
thatthe
herthat
toldher
told
5
necessary, Billings.
and, ififnecessary,
Cruz and,
to Cruz
talk to
to talk
agreed to
Lebronagreed
Abrams,Lebron
accordingtotoAbrams,
Alsoaccording
logs. Also
logs.
Billings.

5
Lebron
sent Lebron
Abramssent
weeks,Abrams
halfweeks,
andaahalf
threeand
afterthree
Lebronafter
fromLebron
backfrom
heardback
having
Not
Not
having
heard
that
understandingthat
myunderstanding
wasmy
"[I]twas
September 4,
on September
message on
e-mailmessage
follow-upe-mail
aa follow-up
4, 2008,
2008, stating:
stating: "[Ijt
soon."
very
you
from
hear
would
I
that
and
action,
corrective
through
push
to
going
were
you
you were going to push through corrective action, and that I would hear from you very soon."
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Lebron testified
testified about
about the
the August
August 11,
11, 2008,
2008, meeting
meeting with
with Abrams
Abrams as
as follows:
follows:
Lebron
Q
Didyou
youtell
tellher
herthat
thatthe
thelogs
logswere
wereincorrect
incorrectand
andthat
thatyou
you
Did
Q
would fix
fix them?
them?
would
Notthat
that II would
wouldfix
fixthem.
them.I told
I toldher
herthat,
that,yes,
yes,they
theywere
were
A
A
Not
incorrect. And
Andshe
shehad
hadtold
toldme
methat
thatshe
she met
met at
at other
other times
times with
with
incorrect.
them.
And
I
said,
okay,
but
I
still
don't
have
the
documentation.
them. And I said, okay, but I still don't have the documentation.
toldher
herthat
thatmight
mighthave
havebeen
beenthe
the case
case but
but again,
again, you
you know,
know,
And IItold
And
II cannot
cannot fix
fixaalog
logbecause
becauseit's
it'ssomething
somethingthat
thatshe
shehas
hassigned.
signed.
......

........

Q
Didyou
youever
evertell
tellher
herthat
thatyou
youthought
thoughtshe
sheshould
should be
be
Q
Did
reinstated?
reinstated?
A
No.I said
I saidthat
thatI Iwould
wouldfind
findout
outfor
forher
herififthey
theywould
would
No.
reinstate her,
her, because
because she
told
reinstate
shehad
hadwanted
wantedto
to be
bereinstated.
reinstated. And
And II told
I
could
let
Dr.
Cruz
know
of
her
desire
to
be
her
that,
you
know,
her that, you know, I could let Dr. Cruz know of her desire to be
reinstated. But
But IIcan't
can'treally
reallymake
make that
that decision.
decision. It's
It'snot
notup
upto
to
reinstated.
me.
me
A

SP'swhose
whosereapplications
reapplications
Lebrontestified
testifiedthat
thatshe
she held
heldsimilar
similarmeetings
meetingswith
withother
otherSP's
Lebron
were not
not renewed
renewed based
their logs.
logs. Sometime
Sometimethereafter,
thereafter,
were
basedon
onthe
theAdvisory
Advisory Board's
Board's review
review of
of their
these re-applicants.
re-applicants.
Lebron met
met with
withCruz
Cruzfor
forapproximately
approximately45
45minutes
minutestotoreview
reviewthe
thelogs
logsofofthese
Lebron
Lebron testified
testifiedthat
thatafter
afterreviewing
reviewingthe
thelogs
logswith
withCruz,
Cruz,she
shecontinued
continuedtotobelieve
believethat
thatthe
the
Lebron
AdvisoryBoard's
Board'soriginal
originaldetermination
determinationwas
wascorrect.
correct.The
TheCabinet,
Cabinet,however,
however,ultimately
ultimately
Advisory
the14
14re-applicants
re-applicants who
who initially
initiallyhad
hadbeen
been told
toldby
bythe
the Advisory
Advisory
reinstated all
all but
but two
two 6ofofthe
reinstated
Board that
that they
they had
had not
not been
been renewed
renewed for
for the
the 2008-2009
2008-2009 term.
term.
Board
On August
August 18,
18, 2008,
2008, the
the District
posted aa notice
to District
DistrictEmployees
Employees Only"
Only"
On
District posted
notice "Open
"Open to
advertising vacancies
vacancies for
18 BTSA
SPs (Notice).
The four
four qualifications
qualifications for
for the
the position
position listed
listed
advertising
for 18
BTSA SPs
(Notice). The
the NNotice
are identical
identical to
to the
the first four
four qualifications
qualificationslist
listed
SP Guidelines.
Guidelines.
in the
otice are
ed in the BBTSA
TSA SP

6
Cruz
testified
that
Dennis
Gascon(Gascon)
(Gascon)was
wasthe
theonly
onlyother
otherSP
SPbesides
besides Abrams
Abrams
Cruz
testified
that
Dennis
Gascon
who
was
not
reinstated
by
the
Cabinet.
who was not reinstated by the Cabinet.
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The
qualificationlisted
listedininthe
theBTSA
BTSASP
SPGuidelines,
Guidelines,which
whichrequires
requiresthe
theSP
SPtotobe
beeither
eitheraa
The fifth
fifth qualification
permanent or
or retired
retired teacher
teacher in
the District,
was omitted
omitted from
from the
the Notice.
Notice.
permanent
in the
District, was
By letter
letterdated
dated September
September 17,
17, 2008,
2008, Cruz
Cruzinformed
informedAbrams
Abramsthat
thatshe
shewas
wasnot
notselected
selected
By
for the
the 2008-2009
2008-2009 school
school year.
year. The
Theletter
lettercontained
containedno
noexplanation
explanationofofthe
thebasis
basisfor
forthe
the
for
decision.
decision.
Abrams
level IIand
and level
levelIIIIgrievances
grievanceson
onOctober
October3,3,2008,
2008,and
andaa second
second level
level IIII
Abrams filed
filed level
grievance
14, 2008.
Byletter
letterdated
dated October
October 16,
16, 2008,
2008, Cruz
Cruz dismissed
dismissed Abrams'
Abrams'
grievance on
on October
October 14,
2008. By
grievances on
on the
the ground
ground that,
that, as
as aa retired
retired teacher,
teacher, Abrams
Abrams was
was no
no longer
longer covered
covered by
by the
the CBA.
CBA.
grievances
Myers had
had earlier
earlierdecided
decided not
notto
to file
fileaagrievance
grievanceon
onbehalf
behalfofofthe
the1414BTSA
BTSASPs
SPswhose
whose
Myers
reapplicationshad
had been
been denied
denied because
because itit was
was going
going to
to
reapplications
was her
her understanding
understanding that
that the
the District
District was
followthrough
throughwith
withher
herrecommendation
recommendationthat
thatthey
theyallallbebereinstated.
reinstated.
follow
On November
November 10,
10, 2008,
2008, at
at 9:41
9:41 a.m.,
a.m., Cunningham
Cunningham left
leftthe
the following
followingtelephone
telephonemessage
message
On
on Abrams'
Abrams' answering
answering machine:
machine:
on
Joyce, this
again. I've
I'vebeen
been in
inLA
LAfor
forthe
thelast
lastfive
fivedays,
days,
Joyce,
this is
is Larry
Larry again.
but
give
me
a,
give
me
a
call
on
my
cell
phone.
It's
probably
the
but give me a, give me a call on my cell phone. It's probably the
easiest place
easiest
place to
to get
get aahoid
hold of
of me,
me, [phone
[phone number
number omitted].
omitted]. II
talked
to
Lowell
[Billings]
and
Tom
[Cruz],
and
it
reallycomes
comes
talked to Lowell [Billings] and Tom [Cruz], and it really
down to
to the
the point
point that
that they
they just
just wanted
wanted to
to go
go in
in aa different
different
down
direction.
I
mean,
they
felt
that,
you
know,
you've
alwaysbeen
been
direction. I mean, they felt that, you know, you've always
very negative
negative about
about what
what the
the District
Districtdid
didand
andwhere
wherethey
theywere
were
very
going
and
what
direction
they
were
going
in,
so
they
just
feltthat
that
going and what direction they were going in, so they just felt
they wanted
wanted to
to go
go in
in aa different
different direction.
direction.And
Andso
sothat's
that'swhat
whatthey
they
they
told
me
about
it.
So,
if
you
want
to
discuss
if
[sic]
further,
give
told me about it. So, if you want to discuss if [sic] further, give
me a
a call,
Talkto
to you
you later.
later. Bye.
Bye.
me
call, but
but that's
that's what
what II got
got from
from it.
it. Talk
On
12, 2008,
into
On November
November 12,
2008, Abrams
Abrams spoke
spoketo
to Cunningham
Cunninghamby
bytelephone.
telephone. Admitted
Admitted into
evidence at
at the
the hearing
hearing was
was aa note
their conversation:
conversation:
evidence
note Abrams
Abrams made
made memorializing
memorializing their
stated that
that II had
had given
given my
my heart
heart and
and soul
soul to
to the
the CVESD
CVESDfor
for39
39
II stated
years. That,
That,ininall
allofofthose
thoseyears
years of
ofemployment,
employment,not
notonce
once was
was
years.
there
a
reference
to
my
negativity
any
evaluation
that
I
had
there a reference to my negativity in any evaluation that I had
received. He
Hesaid
saidhe
he thought
thought that
that ititwas
was in
inreference
reference to
to my
my
received.
association
and
activism
in
the
union,
CVE.
association and activism in the union, CVE.
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stated IIthought
thoughtthere
there were
were laws
lawsagainst
against being
being retaliated
retaliatedagainst
against
IIstated
of
my
union
participation.
because
because of my union participation.
have been
been singled
singled out
out and
and discriminated
discriminatedagainst.
against.
II have
Byletter
letterdated
datedNovember
November12,
12,2008,
2008,Myers
Myersrequested
requestedthat
thatCruz
Cruzsend
sendAbrams
Abramsaaletter
letter
By
explaining the
the basis
basis for
the District's
decision not
not to
to reinstate
reinstate her.
Myers' letter
letter stated
stated in
explaining
for the
District's decision
her. Myers'
in
pertinent part:
part:
pertinent
Usually, this
this letter
letter would
wouldcome
come from
from the
the BTSA
BTSA Coordinator,
Coordinator, but
but
Usually,
because
the
decision
came
from
the
Chula
Vista
Elementary
because the decision came from the Chula Vista Elementary
School District
Districtcabinet
cabinetand
and was
was not
not aa recommendation
recommendation from
from the
the
School
BTSA
Board,
the
letter
must
come
from
the
district.
BTSA Board, the letter must come from the district.
The Cabinet's
Cabinet's Decision
Decision Not
NottotoReinstate
Reinstate Abrams
Abrams to
to the
the SP
SP Position
Position
The
Byletter
letterdated
dated November
November 24,
24, 2008,
2008, Cruz
Cruz informed
informedAbrams
Abrams that
that the
the decision
decision whether
whether to
to
By
renew the
the BTSA
BTSASPs
SPs for
for the
the 2008-2009
2008-2009 school
school year
year was
in
renew
was made
made by
by the
theCabinet.
Cabinet. Cruz
Cruz wrote
wrote in
pertinentpart:
part:
pertinent
Cabinet unanimously
unanimouslyselected
selected this
thisyear's
year'sparticipants
participantsbased
basedon
on
Cabinet
their employment
employmentstatus,
status, the
the success
success of
of students
students in
in their
their
their
classroom,
and
their
strong
interpersonal
skills.
You
werenot
not
classroom, and their strong interpersonal skills. You were
selected because
because you
not meet
meet the
the Cabinet's
Cabinet's criteria.
criteria.
selected
you did
did not
SP position
positionsolely
solely
Atthe
the hearing,
hearing, Cruz
Cruz testified
testifiedthat
thatthe
the Cabinet
Cabinet did
did not
not renew
renew Abrams'
Abrams' SP
At
her interpersonal
interpersonal skills.
response to
to aa question
question from
the ALJ
A..LJ inquiring
inquiringinto
intothe
the
because of
because
of her
skills. InInresponse
from the
of the
the Cabinet's
Cabinet's concern
concern about
about Abrams'
interpersonal skills,
skills, Cruz
Cruz testified
testified in pertinent
pertinent
nature of
nature
Abrams' interpersonal
part:
part:
So the
the five
five executive
executivedirectors
directorsand
andthe
the superintendent
superintendent are
are actually
actually
So
it
was
from,
many
of
in
those
classrooms
on
a
regular
basis.
And
in those classrooms on a regular basis. And it was from, many of
those
folks
had
brought
up
concerns
about
her
positive
nature
on
those folks had brought up concerns about her positive nature on
And
matters, how
how she,
she, her
matters,
her outlook
outlook and
andsupport
supportof
ofthe
theDistrict.
District. And
of
there
were
concerns
that
she
may
not
be
conveying
the
kinds
there were concerns that she may not be conveying the kinds of
messages to
our new
new teachers
teachers that
that we
we would
wouldprefer,
prefer,because
becauseher
her
messages
to our
interpersonal
skills
were
abrasive
and
short
whenever
others
had
interpersonal skills were abrasive and short whenever others had
interaction with
withher.
her.
interaction
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Duringthe
the 2007-2008
2007-2008 school
school year,
year, however,
however, no
no individuals
individualsatatthe
theCabinet
Cabinetlevel
levelhad
had
During
7

observed Abrams
Abrams inineither
eitherher
herteaching
teachingororSP
SProle.
role.' When
Whenasked
askedtotoelaborate
elaborateon
onAbrams'
Abrams'
observed
interpersonal skills
skills during
duringcross-examination,
cross-examination, Cruz
Cruz further
furthertestified:
testified:
interpersonal
As
far as,
as, and
and I'm
using global
globalgeneralizations,
generalizations,she
she didn't
didn'tseem
seem
As far
I'm using
to be
be happy
happy or
content with
the School
School District,
District, critical
criticalabout
aboutthe
the
to
or content
with the
District
about
management
this,
or
principal
this,
or
teachers
this.
District about management this, or principal this, or teachers this.
It
just seemed
seemed that
Joyce was
person in
in her
her
It just
that Joyce
was not
not aa happy
happy positive
positive person
interactions
with
the
adults.
interactions with the adults.
In contrast
contrast to
to Cruz's
Cruz's testimony
testimonythat
thatAbrams
Abrams"was
"wasnot
notaahappy
happypositive
positiveperson
person ininher
her
In
interactions with
withadults,"
adults,"the
thedirect
directdocumentary
documentaryand
and testimonial
testimonialevidence
evidence on
on this
this point
point
interactions
supports the
as aa factual
Performance evaluations
evaluations date-stamped
date-stamped in
in
supports
the opposite
opposite conclusion
conclusion as
factual matter.
matter. Performance
Human Resources
Resources on
on January
January 5,
5, 2006,
2006, September
September 21,
21, 2004,
2004,June
June24,
24,2002,
2002,September
September5,5,
Human
2000, May
May 20,
20, 1998,
1998, and
and June
June 1,
1, 1994
1994 were
is
2000,
were received
received into
into evidence.
evidence. The
The evaluation
evaluation form
form is
broken down
down into
intosix
sixevaluation
evaluationcomponents.
components. The
Thepossible
possiblemarks
marksunder
undereach
each evaluation
evaluation
broken
component are
Effectiveisisthe
the
component
are "unsatisfactory,"
"unsatisfactory," "requires
"requires improvement"
improvement" and
and"effective."
"effective." Effective
highest mark
mark aa teacher
teacher can
can receive
receive on
on aa performance
evaluation. Abrams
Abramswas
wasevaluated
evaluatedasas
highest
performance evaluation.
effectivefor
forevery
everyevaluation
evaluationcomponent
componenton
onevery
everyperformance
performanceevaluation
evaluationform.
form.
effective
One of
ofthe
the evaluation
evaluation components
components isis entitled
entitledProfessional
ProfessionalRelationships
RelationshipsWith
WithStudents,
Students,
One
ofcomments
comments received
received by
by
Parents, Colleagues.
What follows
followsisisaarepresentative
representative sampling
sampling of
Parents,
Colleagues. What
Abrams
under this
this evaluation
evaluationcomponent:
component:
Abrams under
Mrs.Abrams
Abramsisisaastaunch
staunchchild
childadvocate.
advocate.She
Shehelps
helpsstudents
studentstoto
Mrs.
do
recognize
their
strengths
and
talents,
and
she
expects
themtotodo
recognize their strengths and talents, and she expects them
their best.
best. Joyce
Joyce communicates
communicates frequently
frequently with
withparents
parents in
in
their
person,
through
phone
calls,
and
through
frequent
newsletters.
person, through phone calls, and through frequent newsletters.
She encourages
encourages parent
children's education.
education.
She
parent involvement
involvement in
in their
their children's
7

Priortotothe
the2007-2008
2007-2008school
schoolyear,
year, two
two ofofthese
these individuals
individuals had
had observed
observed Abrams
in
Prior
Abrams in
nodispute
dispute that
thatAbrams
Abramswas
wasrenewed
renewed for
forthe
the2007-2008
2007-2008
her classroom
classroom on
on occasion.
occasion. As
Asthere
thereisisno
her
school
year,
it
must
be
concluded
that
whatever
classroom
observations
there
might
have
been
school year, it must be concluded that whatever classroom observations there might have been
priortotothe
the2007-2008
2007-2008 school
school year,
year, none
none were
were found
found to
to be
be disqualifying.
disqualifying.
prior
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Mrs. Abrams
Abramslistens
listenstotoher
herparents
parentsand
anddevotes
devotes extra
extra time
timeto
tohelp
help
Mrs.
parents
help
their
children.
parents help their children.
(January 5,
5, 2006,
2006, performance
performance evaluation.)
evaluation.)
(January
students,parents,
parents,and
and
Mrs. Abrams
Abramshas
hasearned
earnedthe
therespect
respectofofstudents,
Mrs.
colleagues.
She
is
a
staunch
child
advocate,
constantly
focused
colleagues. She is a staunch child advocate, constantly focused
ofher
herstudents.
students. She
Shehelps
helpsstudents
students
on what
what is
is in
inthe
thebest
best interest
interest of
on
to
recognize
their
strengths,
and
settles
for
nothing
less
that
[sic]
to recognize their strengths, and settles for nothing less that [sic]
their best.
best. Parents
Parentsfrequently
frequentlyrequest
requestMrs.
Mrs.Abrams
Abramsbecause
because of
ofher
her
their
high
standards,
rigorous
curriculum,
and
the
interest
that
she
high standards, rigorous curriculum, and the interest that she
ofeach
each student.
student. Joyce
Joycecommunicates
communicates
takes in
inthe
the success
success of
takes
frequently
and
effectively
with
parents
and
encouragesthem
themtoto
frequently and effectively with parents and encourages

stay involved
involved in
intheir
theirchildren's
children'seducation.
education.Colleagues
Colleaguesrespect
respect
stay
Joyce's intelligence,
intelligence, knowledge,
knowledge, and
and experience.
experience. Joyce
Joyce works
works
Joyce's
closely
with
her
shared
contract
partner
to
ensure
that
students
closely with her shared contract partner to ensure that students
receive aa challenging
challenging and
and enriching
enrichingeducational
educational program.
program.
receive
(June 24,
24, 2002,
2002, performance
performance evaluation.)
evaluation.)
(June

ofcollaborating
collaboratingwith
witha agrade
gradelevel
levelteam
team
Joyce faces
faces the
the challenge
challenge of
Joyce
whose members
members all
all have
have strong
strong opinions.
opinions. She
Shefaces
faces this
this
whose
challenge
with
a
positive
attitude
and
makes
every
effort
keep
challenge with a positive attitude and makes every effort totokeep
her partners
partners focused
focused on
on what's
what's best
best for
for the
the kids.
kids. Joyce
Joyce has
has
her
established
a
warm
rapport
with
staff,
students
and
parents
andisis
established a warm rapport with staff, students and parents and
always
helpothers.
others. She
Shecommunicates
communicatesfrequently
frequentlyand
and
always willing
willing totohelp
vvith
parents
and
encourages
them
to
stay
involved
effectively
effectively with parents and encourages them to stay involved
with their
their children's
children's education.
education. Her
Herbelief
beliefininchildren's
children'spotential
potential
with
is
unmatched.
is unmatched.

(May 20,
20, 1998,
1998, performance
performance evaluation.)
evaluation.)
(May
Mrs. Abrams
Abramshas
has an
an excellent
excellent rapport
rapportwith
withstaff,
staff,students
studentsand
and
Mrs.
parents.
She
will
go
out
of
her
way
to
help
others
and
she
never
parents. She will go out of her way to help others and she never
gives up
up on
onaa child.
child.She
Shebelieves
believesthat
thatall
allchildren
childrencan
canand
andshould
should
gives
experience
success
and
will
provide
whatever
assistance
is
experience success and will provide whatever assistance is
needed to
to achieve
achieve that
that goal.
goal. She
She maintains
maintains close
close communication
communication
needed
with
parents
to
work
together
with
them
to
provide
thebest
best
with parents to work together with them to provide the
learningexperience
experience possible
possible for
for their
theirchild.
child.
learning
(June
1, 1994,
1994, performance
performance evaluation.)
evaluation.)
(June 1,
Robyn Kochon
Kochon (Kochon)
(Kochon) was
was Abrams'
Abrams' PT during
during the
the 2007-2008
2007-2008 school
school year.
Kochon
Robyn
year. Kochon
testifiedthat
thatshe
she had
had aa great
great experience
experience working
withAbrams,
Abrams, and
and considered
considered Abrams
Abrams to
to be
be
testified
working with
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her mentor.
mentor. She
Shetestified
testifiedthat
thatAbrams
Abramswas
wasalways
alwaysavailable
availableand
andhad
hadregular
regularcontact
contactwith
withher
her
her
both in
in the
the classroom
classroomand
and by
bytelephone
telephone and
and e-mail.
e-mail.
both
Emily Claypool
Claypool (Claypool)
(Claypool)was
was Abrams'
Abrams' PT
PT in
in 2000.
2000. Claypool
Claypooltestified
testifiedthat
that Abrams
Abrams
Emily
was friendly,
friendly, supportive,
supportive,knowledgeable
knowledgeableand
andavailable.
available. She
Sheconsidered
consideredAbrams
Abrams totobe
be her
her
was
mentor,and
andaastrong
strongadvocate
advocate for
forteachers.
teachers.
mentor,
Jennifer Ware
Ware (Ware)
(Ware) worked
workedwith
withAbrams
AbramsasasaaBTSA
BTSASP
SPcolleague,
colleague,attending
attending
Jennifer
trainingsand
andmeetings
meetings with
withher.
her.For
Forthe
thepast
pastfour
fouryears,
years,Ware
Wareserved
servedon
onthe
the BTSA
BTSALeadership
Leadership
trainings
Board, which
whichisiscomposed
composed of
ofaa handful
handful ofofteachers
teachers who
who assist
assist the
the BTSA
coordinator with
with
Board,
BTSA coordinator
planning and
and training.
training. Ware
Warehas
hasknown
knownAbrams
Abramsfor
forten
tentotoeleven
elevenyears,
years,and
andwhen
whenasked
asked
planning
directlyabout
aboutAbrams's
Abrams'sinterpersonal
interpersonalskills,
skills,testified
testifiedthat
that
Abramsengages,
engages,listens
listensand
andshares
shares
directly
Abrams
her opinions
opinions and
and that
that she
she has
has had
interactions with
with her.
her.
her
had only
only positive
positive interactions
The District's
District's Knowledge
Knowledge of
ofAbrams'
Abrams' Protected
Protected Activities
Activities
The
Cruz knew
knew of
Abrams' union
union activism.
activism. He
Hetestified
testifiedas
as follows:
follows:
Cruz
of Abrams'
Youknow,
know,frankly,
frankly,I Iwas,
was,I Iknew
knewshe
shewas
was involved
involvedwith
withthe
theCVE
CVE
You
of director
director or
orone
one of
ofthe
the
leadership, but
but whether
whether she
she was
was aa board
board of
leadership,
44
building
representatives
they
have
a
lot
of
positions.
I
don't
44 building representatives - they have a lot of positions. I don't
she was
was on
on the
the board
board of
ofdirectors,
directors, but
butIIknew
knewshe
she was
was
know ififshe
know
involved,
an
active
member
in
the
Association.
involved, an active member in the Association.
DISCUSSION
DISCUSSION
The ALJ
ALJ concluded
concluded that
that the
the preponderante
preponderance of
ofthe
the evidence
evidence showed
showed that
that the
the District
Districthad
had
The
an unlawful
unlawfulmotive
motiveinindenying
denyingAbrams'
Abrams'SP
SPreapplication
reapplication for
for the
the 2008-2009
2008-2009 school
school year
an
year within
within
8

section 3543.5,
the meaning
meaning ofEERA
exceptions,the
theDistrict
Districtcontends
contends
the
of EERA section
3543.5, subdivision
subdivision (a).
(a). In itsitsexceptions,

8

EERAsection
section3543.5(a)
3543.5(a)provides
provides that:
that:
EERA
is unlawful
unlawfulfor
foraapublic
publicschool
schoolemployer
employerto
to do
do any
any of
ofthe
the following:
following:
ItIt is
(a)
Imposeororthreaten
threatentotoimpose
imposereprisals
reprisalson
onemployees,
employees, to
to
a) Impose
discriminate
or
threaten
to
discriminate
against
employees,
or
discriminate or threaten to discriminate against employees, or
otherwise to
to interfere
interferewith,
with,restrain,
restrain,ororcoerce
coerceemployees
employeesbecause
because
otherwise
14
14

that
Abrams did
did not
not meet
meet her
her prima
prima facie
facie burden;
burden; that
that the
the ALJ's
ALJ' sproposed
proposed decision
decision is
is not
not
that Abrams
supported by
by the
the evidentiary
evidentiary record;
record; and
and that
that the
the ALJ's
ALJ' sproposed
proposed remedy
remedy is
is not
not appropriate.
appropriate.
supported
Prima Facie
Facie Case
Case
Prima
As stated
stated by
by the
the ALJ,
ALJ, to
to demonstrate
demonstrate that
that an
an employer
employer discriminated
discriminatedor
orretaliated
retaliated
As
against an
an employee
ofEERA
EERAsection
section 3543.5,
3543.5, subdivision
subdivision (a),
(a), aa charging
charging party
party
against
employee in
in violation
violation of
must show
show that:
that: (1)
(1)the
theemployee
employeeexercised
exercisedrights
rightsunder
underEERA;
EERA;(2)
(2)the
theemployer
employerhad
had
must
knowledge of
ofthe
the employee's
employee's exercise
exercise of
those rights;
(3) the
the employer
employer took
took adverse
adverse action
knowledge
of those
rights; (3)
action
against the
the employee;
employee; and
and (4)
(4) the
the employer
employer took
took the
the action
action because
because of
the employee's
employee's exercise
exercise
against
of the
ofthose
those rights.
rights. (Novato
(Novato Unified
UnifiedSchool
SchoolDistrict
District(1982)
(1982)PERB
PERBDecision
Decision210
210(Novato).)
(Novato).)
of
The District
Districtdoes
does not
not take
take issue
issue with
the ALJ's
conclusions that
that Abrams'
Abrams' union
union
The
with the
ALJ's conclusions
activism was
was protected
protected under
under EERA
union activism
activism was
was known
the District.
activism
EERA or
or that
that Abrams'
Abrams' union
known to
to the
District.
The
of the
the District's
District'sargument
argumentregarding
regardingthe
theprima
primafacie
faciecase
case isis that
that Abrams
Abrams failed
failedtoto
The thrust
thrust of
establish the
the fourth
fourth element,
element, i.e.,
i.e., that
that the
the District
Districttook
tookaction
actionagainst
against Abrams
Abrams because
because of
a/her
establish
her
9

union activism."
activism. The
TheDistrict
District
assertsthat
thatthe
therecord
recordevidence
evidencedoes
does not
notsupport
support the
the ALJ's
ALJ' s
union
asserts
conclusion on
on this
this point.
point.
conclusion

AfthA~r
nf'r~rrh+C" i5U
l"Tna"a"-·h::.~d b"J th1's cha----t"""
FA~
1-' .....,1. For
VJ.
of their exercise of rights guaranteed
by this chapter.
purposes
of
this
subdivision,
'employee'
includes
an
applicant
for
purposes of this subdivision, 'employee' includes an applicant for
employment or
or reemployment.
reemployment.
employment
V..L

UJ.V.U..

AVA1"',-.~CIA
VL\...VJ..\.IJ..0\.1
V.1. .l.LfS.11.LU

.!.

1J.L\..t\.,,

.1

Subsequent to
for the
the SP
SP position
positionfor
forthe
the2008-2009
2008-2009school
schoolyear
yearand
and
Subsequent
to her
her reapplication
reapplication for
retirement, Abrams
Abrams remained
remained an
an "employee"
"employee" within
withinthe
theprotections
protectionsofofthis
thisstatute
statutegiven
givenher
her
retirement,
status
as
an
applicant
for
reemployment.
status as an applicant for reemployment.
9

In one
one of
ofits
itsexceptions,
exceptions,the
theDistrict
Districtasserts
assertsthat
thatthe
the record
recordevidence
evidence does
does not
not support
support
" In
the
ALJ's
conclusion
that
the
District's
denial
of
Abrams'
SP
reapplication
for
the
2008-2009
the ALJ's conclusion that the District's denial of Abrams' SP reapplication for the 2008-2009
school year
year constituted
constituted an
an adverse
This exception
exception is
is not
not grounded
grounded in
in fact
fact or
or law,
law,and
and
school
adverse action.
action. This
therefore
warrants
only
the
following
brief
discussion.
Abrams'
reapplication
was
denied.
As
therefore warrants only the following brief discussion. Abrams' reapplication was denied. As
a
result,
Abrams did
didnot
notreceive
receivethe
themonetary
monetarystipend
stipendtotowhich
whichshe
sheotherwise
otherwisewould
wouldhave
havebeen
been
a result, Abrams
entitled.
Under
the
reasonable
person
standard
used
by
the
Board
in
determining
whether
an
entitled. Under the reasonable person standard used by the Board in determining whether an
employer
has
taken
adverse
action
against
an
employee,
reapplication
employer has taken adverse action against an employee, the
the denial
denial of
of Abrams'
Abrams' reapplication
with
its
attendant
loss
of
pay
falls
squarely
within
the
ambit
of
an
adverse
action.
(See,
with its attendant loss of pay falls squarely within the ambit of an adverse action. (See,
15
15

The
element in
in the
the prima
primafacie
facie case
case is
is the
the line
line or
or link
linkconnecting
connectingthe
theadverse
adverse
The fourth
fourth element
action to
to the
the protected
protected activity.
(The TM
TMGroup,
Group, Inc.
Inc. and
and Kimberly
Kimberly Grover
Grover (2011)
(2011) 357
357 NLRB
NLRB
action
activity. (The
No. 98.)"
98.) 10It It
seekstotoestablish
establishwhether
whether the
the employer
employer acted
No.
seeks
actedwith
with an
anunlawful
unlawfulmotive.
motive. Motive
Motive
may be
be proven
proven either
either by
by direct
director
orcircumstantial
circumstantialevidence,
evidence,or
orby
byaacombination
combinationofofboth.
both.
may
Unlawfulmotive
motiveisisthe
thespecific
specificnexus
nexusrequired
requiredininthe
the
Unlawful
establishment of
a prima
Direct proof
proofof
ofmotivation
motivationisis
establishment
of a
prima facie
facie case.
case. Direct
rarely
possible
since
motivation
is
a
state
of
mind
which
maybe
be
rarely possible since motivation is a state of mind which may
known
only to
to the
the actor.
actor. Unlawful
Unlawfulmotive
motivecan
canbebeestablished
establishedby
by
known only
circumstantial
evidence
and
inferred
from
the
record
as
a
whole.
circumstantial evidence and inferred from the record as a whole.
th

(Trustees of
of the
the Cal.
State Univ.
PublicEmployment
EmploymentRelations
RelationsBd.
Bd.(1992)
(1992)66Cal.App.4th
Cal.App.4
(Trustees
Cal. State
Univv.v.Public
1107,
1 107, 1124
1124 (Trustees
(Trustees of
of CSU).)
CSU).)

Types of
ofcircumstantial
circumstantial evidence
evidence probative
probative of
of unlawful
unlawful motive,
motive, referred
referred to
to in
in Board
Board
Types
decisions as
as the
"nexus" factors,
factors, include:
include: the
thetiming
timingofofthe
theemployer's
employer'sadverse
adverseaction
action
decisions
the "nexus"
(North Sacramento
Sacramento School
School District
District(1982)
(1982)PERB
PERB Decision
DecisionNo.
No. 264
264(North
(NorthSacramento));
Sacramento));
(North
the employer's
employer's disparate
disparate treatment
treatment of
of the
the employee
employee (State
(Department of
of
the
(State of
of California
California (Department
Transportation)
(1984) PERB
PERB Decision
DecisionNo.
No.459-S);
459-S);the
theemployer's
employer'sdeparture
departurefrom
fromestablished
established
Transportation) (1984)
procedures and
and standards
the employee
employee (Santa
UnifiedSchool
School
procedures
standards when
when dealing
dealing with
with the
(Santa Clara
Clara Unified
District(1979)
(1979)PERB
PERBDecision
DecisionNo.
No.104);
104);the
theemployer's
employer'sinconsistent
inconsistentororcontradictory
contradictory
District
justificationfor
foritsitsactions
actions(State
(State ofofCalifornia
California(Department
(DepartmentofofParks
Parksand
andRecreation)
Recreation) (1983)
(1983)
justification
PERB
No. 328-S);
328-S); the
the employer's
employer's cursory
cursory investigation
investigation (City
(City of
ofTorrance
Torrance(2008)
(2008)
PERB Decision
Decision No.
PERB Decision
Decision No.
No. 1971-M);
1971-M);the
theemployer's
employer'soffering
offeringofofexaggerated,
exaggerated,vague
vague or
orambiguous
ambiguous
PERB
reasons (McFarland
UnifiedSchool
School District
District(1990)
(1990)PERB
PERBDecision
DecisionNo.
No.786);
786);employer
employer
reasons
(McFarland Unified

Newark Unified
Unified School
School District
District(1991)
(1991)PERB
PERB Decision
DecisionNo.
No. 864;
864; Palo
PaloVerde
Verde Unified
UnifiedSchool
School
Newark
District
(1988) PERB
PERB Decision
DecisionNo.
No. 689.)
689.)
District (1988)
10

is appropriate
that
PERB
take
guidancefrom
fromcases
casesdecided
decided by
by the
the National
National Labor
Labor
It isItappropriate
that
PERB
take
guidance
Relations
Board
where,
as
here,
the
statutes
are
sufficiently
(InglewoodTeachers
Teachers
Relations Board where, as here, the statutes are sufficiently similar.
similar. (Inglewood
Assn.
v.
Public
Employment
Relations
Bd.
(1991)
227
Cal.App.3d
767.)
Assn. v. Public Employment Relations Bd. (1991) 227 Cal.App.3d 767.)

16
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animosity toward
toward union
unionactivists
activists (Jurupa
(Jurupa Community
Community Services
Services District
(2007) PERB
PERB Decision
Decision
animosity
District (2007)
No. 1920-M);
1920-M);ororany
anyother
otherfacts
facts that
that might
might demonstrate
demonstrate the
motive
No.
the employer's
employer's unlawful
unlawful motive
(North Sacramento,
Sacramento, supra,
supra, PERB
PERB Decision
DecisionNo.
No. 264).
264).
(North

The
argues that
that Abrams
Abrams failed
failed to
to present
present any
any direct
direct evidence
evidence that
The District
District argues
that the
the District's
District's
action was
was based
based on
animus. This
Thisisisthe
theunusual
unusual case
case in
in which
which direct
directevidence
evidencedoes
does
action
on anti-union
anti-union animus.
exist
in the
the statements
statements made
Notwithstanding these
these statements,
statements, the
exist in
madeby
by Cunningham.
Cunningham. Notwithstanding
theDistrict's
District's
argument is
is fundamentally
fundamentally flawed
flawed ininthat
thatthe
the fourth
fourthelement
elementofofthe
theprima
primafacie
faciecase
case may
may rest
rest
argument
entirely on
on circumstantial
circumstantial evidence.
evidence. As
As the
the court
court in
Trustees of
d]irect proof
of
entirely
in Trustees
of CSU
CSUstated,
stated,"["[direct
proof of
motivation isis rarely
rarelypossible
possible since
since motivation
motivationisis aa state
state of
of mind
mind which
whichmay
may be
be known
known only
onlytoto
motivation
the actor."
actor." (Trustees
(TrusteesofofCSU,
CSU, supra,
supra, 66 Cal.App.4"
Cal.App.4thatatp.
p. 1124.)
1124.)
the
Here, as
as the
found, there
there is
is ample
ample circumstantial
circumstantial evidence
evidence of
of unlawful
unlawfulmotive.
motive.
Here,
the ALJ
ALJ found,
Regarding
the timing
timing of
ofthe
theadverse
adverse action,
action, the
the District
Districtisiscorrect
correctthat
thatAbrams
Abramshad
hadbeen
been
Regarding the
involved in
inher
her union
union for
foraalong
long time
timewithout
withoutincident.
incident.There
Theremay
maynot
nothave
havebeen
been aa single
single
involved
triggering
event. As
Asthe
theALJ
ALJobserved,
observed,Abrams
Abramscontinued
continuedtotoserve
serveas
as aa member
member of
ofCVE's
CVE' s
triggering event.
board of
directors until
just prior
prior to
to the
the denial
denial of
of her
her reappiicatfon.
worthnoting
noting that
thatthe
the
board
of directors
until just
reapplication. ItIt isis worth
first
time the
the District
Districtdenied
deniedaa reapplication
reapplication of
ofAbrams
Abramswas
was immediately
immediatelyupon
uponAbrams'
Abrams'
first time
retirement and
and loss
loss of
ofactive
active union
unionmembership
membership and
and membership
membership on
on the
the CVE
CVE board
board of
of
retirement
directors.
Regarding disparate
disparate treatment,
treatment, Abrams
Abrams was
was one
one of
of14
14 re-applicants
re-applicantsfound
foundby
bythe
the
Regarding
Advisory
Boardnot
notto
tohave
have satisfied
satisfiedthe
the one-hour
one-hour per
per week
week meeting
meeting requirement.
requirement. The
The
Advisory Board
11

recommendation of
ofthe
the Advisory
AdvisoryBoard
Boardtotothe
theCabinet
Cabinetwas
was that
that none
none of
ofthe
the 14
14 be
be renewed."
renewed.
recommendation

11
The
District
assertsthat
thatMyers'
Myers'participation
participationininthe
theAdvisory
AdvisoryBoard's
Board'sevaluation
evaluation
"The
District
asserts
process
negates
any
possible
retaliatory
motive
given
Myers'
positionas
asCVE
CVEPresident.
President.
process negates any possible retaliatory motive given Myers' position
Subsequently,
however,
Myers
recommended
that
all
14
re-applicants
be
reinstated.
Subsequently, however, Myers recommended that all 14 re-applicants be reinstated
Moreover,
the Cabinet,
Cabinet, not
not the
the Advisory
Advisory Board,
Board, made
made the
the decision
decision not
not to
to renew
renew Abrams'
Abrams'SP
SP
Moreover, the
position. The
TheDistrict
Districtalso
alsoasserts
assertsthat
thatthe
the selection
selection of
ofother
other union
unionofficers
officersas
as SP's
SP' s similarly
similarly
position.

17
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Even after
after meeting
meeting with
with Cruz
Cruz to
to review
review the
the logs,
logs, Lebron
Lebron continued
continued to
to believe
believe that
that all
all 14
14 had
had
Even
failedtotocomply
complywith
withthe
themeeting
meetingrequirement.
requirement.The
TheCabinet
Cabinetselected
selected12
12for
forreinstatement,
reinstatement,and
and
failed
singled out
out two
two for
fornon-renewal,
non-renewal, including
including Abrams.
Abrams. Neither
Neitherparty
partydeveloped
developedthe
the record
record on
on
singled
the circumstances
circumstances surrounding
surrounding the
the non-renewal
non-renewal of
ofGascon,
Gascon, nor
nor is
is ititknown
knownwhether
whetherhe
he
the
activelysought
soughtreinstatement,
reinstatement, as
as was
was the
Whatever the
the motive
motive for
for the
the
actively
the case
casewith
with Abrams.
Abrams. Whatever
District'saction
actionregarding
regardingGascon,
Gascon, Abrams
Abrams was
was treated
treated differently
than 12
12 other
other similarly
similarly
District's
differently than
situated re-applicants.
re-applicants.
situated
Regarding departure
departure from
fromestablished
establishedprocedures
proceduresand
and standards,
standards, retired
retiredteacher
teacher status
statusisis
Regarding
permitted under
under the
the BTSA
BTSA SP
SP Guidelines.
Guidelines. When
When the
the District
Districtposted
posted the
the Notice,
Notice, the
the District
District
permitted
removed this
qualificationand
and opened
opened the
process to
employees only.
The
removed
this qualification
the hiring
hiring process
to District
District employees
only. The
District'sremoval
removalofofthe
theretired
retiredteacher
teacher status
status qualification
qualification isis inconsistent
inconsistent with
with both
both the
the BTSA
BTSA
District's
SP Guidelines
and the
which provides
provides that
that the
the rules
rules established
established by
Board
SP
Guidelines and
the CBA,
CBA, which
by the
the Advisory
Advisory Board
to effectuate
effectuate the
the BTSA
BTSA Induction
InductionProgram
Program be
be consistent
consistent with
the "current
"current BTSA
BTSAprogram
program
to
with the
design." Given
GivenAbrams'
Abrams'newly
newlyretired
retiredstatus,
status, the
the District's
District'saction
action had
had the
the specific
specific effect
effect of
of
design."
disqualifyingAbrams
Abramsfrom
fromthe
theselection
seiectionprocess.
process. InInhis
hisletter
lettertotoAbrams
AbramsofofNovember
November24,
24,
disqualifying
2008, Cruz
Cruz informed
informedAbrams
Abramsthat
thatshe
shewas
wasnot
notselected
selected because
because she
not meet
meet the
2008,
she "did
"did not
the Cabinet's
Cabinet's
criteria,"which
whichincluded
included"employment
"employment status."
status." Cruz's
Cruz'sletter
letterdeviates
deviates from
from Lebron's
Lebron's letter
letter of
of
criteria,"
July 28,
28, 2008,
2008, in
in which
whichLebron
Lebroninformed
informedthe
the14
14re-applicants
re-applicants that
that the
the Advisory
AdvisoryBoard
Board"has
"has
July
decided not
not to
torenew"
renew"their
theirSP
SPpositions
positions"based
"basedon
onhis/her
his/heradherence
adherence to
to set
set criteria
criteriaand
and
decided
guidelines and
and the
the needs
needs of
Giventhat
thatthe
the language
language in
in Lebron's
Lebron'sletter
letterisis
guidelines
of the
the program."
program." Given
ofthe
the BTSA
BTSASP
SP Guidelines
Guidelines entitled
entitled
identicalto
tothe
the language
language in section
section VII(b)
identical
VII(b) of

of the
the District's
District'saction
actionturns
turns on
on the
the
negates any
negates
anypossible
possibleretaliatory
retaliatorymotive.
motive. The
The legality
legality of
District'smotive.
motive.While
While
thefact
factthat
thatother
otherunion
unionofficers
officers
haveserved
servedasasSP's
SP'smay
mayindicate
indicate
District's
the
have
that
the
District's
anti-union
animus
is
not
sweeping
in
its
reach,
it
does
not
prove
that
such
that the District's anti-union animus is not sweeping in its reach, it does not prove that such
animus did
did not
not exist
exist toward
toward Abrams.
Abrams.
animus
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"Reapplication,"it itisisreasonable
reasonabletotoconclude
concludethat
thatthe
theAdvisory
AdvisoryBoard
Boardused
usedthe
theestablished
establishedset
set
"Reapplication,"
ofcriteria
criteriatotoevaluate
evaluatethe
there-applicants
re-applicantsand
and the
the Cabinet
Cabinet used
used aa new
new set
set of
criteria when
when itit
of
of criteria
denied Abrams'
Abrams' reapplication.
reapplication. The
The "Cabinet's
"Cabinet'scriteria"
criteria"matched
matchedneither
neitherthe
the criteria
criterialisted
listedininthe
the
denied
SP Guidelines
Guidelines nor
own Notice
(with the
the exception
exception of
of
BTSA SP
BTSA
nor the
the criteria
criteria listed
listed in
in the
the District's
District's own
Notice (with
employmentstatus).
status).
employment
exaggerated,vague
vagueororambiguous
ambiguousreasons,
reasons,as
asthe
theALJ
ALJ
Regarding the
the offering
offeringofofexaggerated,
Regarding
noexplanation
explanationfor
forthe
thedenial.
denial.Then
Thenshe
shewas
wastold
told
correctly noted,
noted, Abrams
Abrams was
was at
at first
firstgiven
givenno
correctly
that she
she did
did not
not meet
meet three
three criteria
criteria--employment
employmentstatus,
status,success
success ofofstudents
studentsand
and interpersonal
interpersonal
that
skills. Finally,
Finally,Cruz
Cruztestified
testifiedthat
thatthe
theonly
onlybasis
basisfor
forthe
thedenial
denialwas
wasAbrams'
Abrams'interpersonal
interpersonal
skills.
ofan
an investigation
investigationor
oraa bad
bad evaluation.
evaluation.
skills,which
whichthe
theALJ
ALJnoted
notedhad
hadnever
neverbeen
been the
the subject
subject of
skills,
The District
Districtargues
argues that
that itit was
was not
not required
required to
to offer
offerAbrams
Abramsan
an explanation.
explanation. Whether
Whetherthe
the
The
correct 12isisnot
notparticularly
particularlysignificant
significantgiven
giventhat
thatthe
theDistrict
Districtdid
didininfact
factmake
makesuch
such
Districtisiscorrect"
District
an offering
offering in
inthis
thiscase.
case. The
TheBoard
Boardmust
mustevaluate
evaluatethat
thatoffering
offeringtotodetermine
determinewhether
whetherthe
the
an
the action
There are
are variations
variations and
and
reasons given
by the
the District
Districtwere
were the
the true
true cause
cause of
reasons
given by
of the
action taken.
taken. There
weaknesses in
offering that
that raise
raise suspicions
suspicions as
motive in
in denying
denying
weaknesses
in fhe
theDistrict's
District's offering
as to
to the
the District's
District's motive
Abrams'
reapplication.
Abrams' reapplication.
In addition
additionto
to all
allofofthe
theabove
above circumstantial
circumstantial evidence
evidence of
of unlawful
unlawful motive,
motive,there
there isis also
also
In
direct
motiveininthe
thestatements
statements made
made by
Cunningham. The
TheDistrict
District
direct evidence
evidence of
of unlawful
unlawful motive
by Cunningham.
excepts to
findingthat
thatCunningham
Cunninghamtold
toldAbrams
Abramsthe
thereason
reasonthat
thatthe
the District
Districtrejected
rejected
excepts
to the
the ALJ's
ALJ's finding
her was
was anti-union
anti-union animus.
animus. According
Accordingtotoa atelephone
telephonemessage
message left
left by
by Cunningham
Cunningham on
on
her
Abrams' answering
answering machine
machine and
and aa document
document memorializing
memorializing aa conversation
conversation they
they had
had the
the next
next
Abrams'
day, Cunningham
Cunningham had
had talked
Billingsand
andCruz
Cruzabout
about Abrams
Abrams and
and told
toldAbrams
Abramsthat
that"he
"he
day,
talked to
to Billings
12

ofthe
the BTSA
BTSASP
SP Guidelines
Guidelines entitled
entitled Support
Support Provider
Provider Intervention
Intervention
12 Section
Section VIII
VIII of
wouldappear
appeartotosuggest
suggest otherwise.
otherwise.
would
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thought that
that itit was
was in
in reference
reference to
Therefore,
thought
to my
my association
associationand
andactivism
activismininthe
theunion,
union,CVE."
CVE." Therefore,
the ALJ's
ALJ' sfinding
findingis isbased
basedononrecord
recordevidence
evidenceand
andneed
neednot
notbe
bedisturbed.
disturbed.
the
The District
Districtargues
argues that
thatCunningham's
Cunningham'sstatements
statementsare
are hearsay
hearsay and,
and, therefore,
therefore, cannot
cannot
The
support aa finding
finding of
ofretaliatory
retaliatory motive.
motive. The
TheDistrict
Districtfails,
fails,however,
however,totoaddress
address the
the ALJ's
ALJ' s
support
specific conclusions
conclusions of
oflaw
that: (1)
(1)Even
Evenasasinadmissible
inadmissiblehearsay,
hearsay, Cunningham's
Cunningham'sstatements
statements
specific
law that:
13

can be
be used
used to
and (2)
(2)as
as
can
to corroborate
corroborate the
the other
other evidence
evidenceofretaliation
of retaliation (PERB
(PERB Reg.
Reg. 32176);
32176);" and
admissions of
ofaa party,
party, Cunningham's
Cunningham'sstatements
statementsare
are admissible
admissibleas
as independent
independent evidence
evidence of
of
admissions
retaliation(Evidence
(EvidenceCode,
Code, $§ 1220).
1220). We
Wefind
findno
noerror
errorininthe
theALJ's
ALJ'sanalysis.
analysis.
retaliation
The District
Districtalso
also argues
argues that
that the
was wrong
to "insinuate"
"insinuate" that
that the
the District
Districthad
had
The
the ALJ
ALJ was
wrong to
decided not
call Cunningham
Cunningham to
to testify.
testify. After
Afterleaving
leavingthe
therecord
recordopen
opentotoreceive
receivetestimony
testimony
decided
not to
to call
fromCunningham
Cunninghamupon
uponthe
therequest
requestof
ofAbrams'
Abrams'attorney
attorneyand
andthe
theagreement
agreementofofthe
theparties,
parties,the
the
from
ALJreceived
receivednotice
noticethat
thatthe
theparties
partieshad
had agreed
agreed to
to close
close the
the record.
record. There
There isisno
no evidence
evidence to
to
ALJ
supportthe
theDistrict's
District'sassertion
assertionthat
thatAbrams
Abramsdecided
decidednot
nottotocall
callCunningham
Cunninghambecause
becauseshe
she
support
realizedthat
thathis
histestimony
testimonywould
·wouldnot
notsupport
supporther
hercase.
case.The
TheALJ
ALJstated:
stated:
realized
Cunninghamhad
hadbeen
been misquoted
misquoted or
ormisunderstood,
misunderstood,the
the
IfIfCunningham
District
could
have
called
him
to
testify;
indeed
the
record
was
District could have called him to testify; indeed the record was
leftopen
openfor
forthat
thatvery
verypurpose.
purpose. But
Butthe
theDistrict
Districtdid
didnothing.
nothing.
left
agree with
characterizationofofthe
theALJ's
ALJ'sstatement
statementas
as insinuating
insinuatingthat
that
We
We do
do not
not agree
with the
the District's
District's characterization
was the
decision not
point, with
\Vith which
which
itit was
the District's
District's decision
not to
to call
call Cunningham
Cunninghamtototestify.
testify. The
The ,"'~LJ's
ALJ's point,
the record
record had
had to
to be
be set
set straight,
had the
the opportunity
opportunitytotodo
doso
sobut
but
we agree,
agree, is
we
is that
that if
if the
straight, the
the District
District had
chose not
Whilethe
the District
Districtisiscorrect
correctthat
thatCunningham's
Cunningham'sstatements
statements conveniently
conveniently serve
serve
chose
not to.
to. While
Abrams'case,
case,there
thereisisno
noreason
reason as
as an
an evidentiary
evidentiary matter
matterto
todiscredit
discreditthem.
them.
Abrams'
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PERB regulations
regulations are
are codified
codified at
at California
CaliforniaCode
CodeofofRegulations,
Regulations,title
title8,8,
15PERB
section31001
31001etetseq.
seq.
section
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Based on
on all
all of
ofthe
the above,
above, we
we conclude
conclude that
thatAbrams
Abramspresented
presented aa prima
primafacie
faciecase
case of
of
Based
discrimination. AtAtthis
thispoint,
point,the
theburden
burdenshifts
shiftstotothe
the District.
District.
discrimination.
The Affirmative
AffirmativeDefense
Defense
The
at the
The burden
burden of
of
The
argues that
that Abrams
Abrams had
had the
The District
District argues
the burden
burden of
of proof
proof at
the hearing.
hearing. The
proof,however,
however,shifts
shiftstotothe
theemployer
employeronce
oncethe
theprima
primafacie
faciecase
case is
is established.
established. Under
Underthe
the
proof,
ofproving
provingititwould
wouldhave
havetaken
takenthe
the
burden-shiftingframework,
framework,the
theemployer
employerbears
bears the
the burden
burden of
burden-shifting
same action
action even
even in
in the
the absence
absence of
(Novato, supra,
supra, PERB
PERB Decision
Decision
same
of the
the protected
protectedactivity.
activity. (Novato,
Bros. Distributors
Distributorsv.v. Agricultural
AgriculturalLabor
LaborRelations
RelationsBd.
Bd.(1981)
(1981)29
29Cal.3d
Cal.3d721,
721,
No.
210; Martori
No. 210;
Martori Bros.
Bros. Distributors);
Distributors);Wright
WrightLine,
Line, aaDivision
DivisionofofWright
WrightLine,
Line,Inc.
Inc.(1980)
(1980)251
251
729-730 (Martori
729-730
(Martori Bros.
st

NLRB 1083,
1083, 1089;
1089;enf'donothergrounds
(l Cir.
Cir.1981)662F.2d899,cert.
denied(I982)
NLRB
enf'd on other grounds (15
1981) 662 F.2d 899, cert. denied
(1982)
455 U.S.
U.S. 989.)
989.) Thus,
Thus,"the
"thequestion
questionbecomes
becomes whether
whether the
the [adverse
[adverse action]
would not
not have
have
455
action] would
'but for'
for' the
the protected
protected activity."
(MartoriBros.
Bros.Distributors,
Distributors,supra,
supra,29
29Cal.3d
Cal.3datat
occurred 'but
occurred
activity." (Martori
"anaffirmative
affirmative
defensewhich
whichthe
theemployer
employermust
mustestablish
establishby
byaa
p. 729.)
729.) The
The"but
"butfor"
for"test
testisis"an
p.
defense
th

preponderance of
(Trustees of
ofCSU,
CSU, supra,
supra, 66 Cal.App.4"
Cal.App.4 atatp.p.1130
1130citing
citing
preponderance
of the
the evidence."
evidence." (Trustees
McPherson v.
v. Public
Public Employment
Employment Relations
Relations Bd.
Bd. (1987)
(1987) 189
189 Cal.App.3d
Cal.App.3d 293,
293, 302-304.)
302-304.) When
When
McPherson

conducting the
the "but
for" analysis,
analysis, "PERB
"PERB weighs
weighs the
the employer's
employer's justifications
justificationsfor
forthe
theadverse
adverse
conducting
"but for"
action against
against the
Valley Unified
Unified
action
the evidence
evidenceof
ofthe
theemployer's
employer'sretaliatory
retaliatorymotive."
motive." (Baker
(Baker Valley
School District
(2008) PERB
PERB Decision
DecisionNo.
No.1993.)
1993.)When
Whenevaluating
evaluatingthe
theemployer's
employer's
School
District (2008)

justification,the
thequestion
questionisiswhether
whetherthe
the justification
justificationwas
was"honestly
"honestlyinvoked
invokedand
and was
was in
in fact
factthe
the
justification,
cause of
(The TM
TMGroup,
Group, Inc.
Inc. and
and Kimberly
KimberlyGrover,
Grover, supra,
supra, 357
357 NLRB
NLRBNo.
No.98,
98,
cause
of the
the action."
action." (The
citing Framan
Framan Mechanical
Mechanical Inc.
Inc. (2004)
(2004) 343
343 NLRB
NLRB408.)
408.)
citing
The District
Districtcites
cites Abrams'
Abrams'interpersonal
interpersonalskills
skillsas
as its
itsjustification
justificationfor
forthe
theadverse
adverseaction.
action.
The
Cruz
that "Joyce
"Joyce was
was not
not aa happy
happy positive
person in
her interactions
with the
the adults."
adults."
Cruz testified
testified that
positive person
in her
interactions with
Cruz explained
explained that
that his
his testimony
testimonywas
wasbased
based on
on observations
observations made
made by
by Cabinet-level
Cabinet-level
Cruz
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individuals. None
Noneofofthose
thoseindividuals,
individuals,however,
however,observed
observedAbrams
Abrams ininthe
the classroom
classroom during
during the
the
individuals.
deficiencies ininAbrams'
Abrams'interpersonal
interpersonalskills
skillshad
hadbeen
been
2007-2008 school
school year.
In addition,
addition, ififdeficiencies
2007-2008
year. In
discovered in
the 2007-2008
of the
the BTSA
BTSA SP
SP Guidelines
Guidelines
discovered
in the
2007-2008 school
school year
year(or
(or before),
before), Section
SectionVIII
VIII of
as aa first
firststep
stepatat
would have
have required
required the
the BTSA
BTSAdirector
directortototalk
talktotoher
herand
anddraft
draftan
anaction
actionplan
planas
would
intervention. Under
Underthe
theCBA,
CBA,the
theAdvisory
AdvisoryBoard
Boardcould
couldhave
havetaken
takenaction
actiontotoremove
removeAbrams
Abrams
intervention.
SP position
because of
Ifthe
the Advisory
AdvisoryBoard
Boardhad
had done
done so,
so,
from her
her SP
from
position because
of her
herinterpersonal
interpersonalskills.
skills. If
ofthe
the reasons
reasons for
for removal
removal prior
priortotothe
the
Abrams
would have
have been
been entitled
entitled to
to aa written
writtenstatement
statement of
Abrams would
ofremoval.
removal. There
Thereisisno
noevidence
evidence the
the BTSA
BTSAdirector
directorever
evertalked
talkedtotoAbrams
Abrams
effective date
date of
effective
about her
her interpersonal
interpersonal skills,
skills, nor
nor isis there
there any
any evidence
evidence that
that the
the BTSA
director drafted
drafted an
an
about
BTSA director
action plan
plan addressing
addressing any
Similarly,there
there was
was
action
any deficiencies
deficienciesin
inAbrams'
Abrams' interpersonal
interpersonal skills.
skills. Similarly,
SPbecause
becauseofofher
her
never an
an effort
effortmade
madetotoremove
removeAbrams
Abramsfrom
fromher
herposition
positionasasananSP
never
interpersonal skills.
skills.
interpersonal
Based on
on those
those who
who interacted
interacted with
withAbrams
Abramson
onaaregular
regularbasis
basis as
as PT's,
PT's, colleagues
colleagues and
and
Based
PT'sand
and
evaluators, Abrams'
interpersonal skills
skills appear
appear to
reproach. Two
Two former
formerPT's
evaluators,
Abrams' interpersonal
to be
be without
without reproach.
one SP
SP colleague
interpersonal skills
skins were
were not
not lacking
lacking in
inany
any
one
colleague testified
testified credibly
credibly that
that Abrams'
Abrams' interpersonal
respect. As
Asher
hercolleague,
colleague,Ware,
Ware,testified,
testified,Abrams
Abramsengages,
engages,listens
listensand
andshares
sharesher
heropinions.
opinions.
respect.
Ware
that she
she has
her. Abrams
Abramswas
was given
giventhe
the
Ware testified
testified that
hashad
hadonly
onlypositive
positive interactions
interactions with
with her.
highest mark,
mark, "effective,"
"effective,"for
forallallevaluation
evaluationcomponents
componentson
onAbrams'
Abrams'performance
performanceevaluations
evaluations
highest
includingthe
the evaluation
evaluation component
component relating
relating to
to Abrams'
Abrams' interpersonal
interpersonal skills.
skills. As
Asconsistently
consistently
including
reflected in
inthe
thecomments
comments section
section under
under this
this evaluation
evaluationcomponent,
component, Abrams
Abramshad
hadaa positive
positive
reflected
attitude, excellent
excellent rapport
rapport with
withadults
adultsand
andchildren
childrenand
andall
allthe
thecommunication
communicationskills
skillsnecessary
necessary
attitude,
to be
be an
an effective
effective educator.
educator. While
WhileAbrams'
Abrams'performance
performanceasasananSP
SPwas
wasnot
notaacomponent
componentofofthe
the
to
our
regular performance
performance evaluation,
evaluation, Abrams'
Abrams'performance
performanceevaluations
evaluationsnonetheless
nonetheless aid
aid in
in our
regular
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evaluation of
ofthe
the District's
District'sproffered
profferedreason
reason for
for denying
denying Abrams'
Abrams' reapplication.
reapplication. Based
Based on
on all
all
evaluation
ofthe
the above,
above, the
the District's
District'sproffered
profferedreason
reasoncannot
cannotbe
becredited.
credited.
of
Weighing the
the District'
District'justification
justification
theadverse
adverseaction
actionagainst
againstboth
boththe
the
Weighing
forfor
the
circumstantial and
and direct
direct evidence
evidence of
of the
the District's
District'sretaliatory
retaliatorymotive,
motive,we
wecannot
cannotreconcile
reconcileany
any
circumstantial
other
result than
than the
the one
one reached
reached by
by the
the ALJ.
ALJ.
other result
The Remedy
Remedy
The
The District
Districtexcepts
exceptstotoevery
everyfacet
facet of
ofthe
theALJ's
ALJ'sremedy
remedythecease
ceaseand
anddesist
desist order,
order,the
the
The
- the
order requiring
requiring rescission
rescission and
and destruction
destruction of
of the
the letters
letters denying
denying Abrams'
Abrams' reapplication,
reapplication,the
the
order
reinstatement order,
order, the
the backpay
interest order
order and
and the
the order
order requiring
requiring the
the posting
postingofofaa
reinstatement
backpay with
with interest
notice.The
TheALJ's
ALJ'sremedy
remedyis isdesigned
designedasasaatypical
typicalmake-whole
make-wholeremedy
remedyauthorized
authorizedunder
under
notice.
EERAsection
section 3541.5,
3541.5, subdivision
subdivision (c),
(c), which
which provides:
provides:
EERA
The board
board shall
shall have
have the
the power
power to
to issue
issue aa decision
decision and
and order
order
The
directingan
anoffending
offendingparty
partytotocease
ceaseand
and desist
desist from
from the
the unfair
unfair
directing
practice
and
to
take
such
affirmative
action,
including
but
not
practice and to take such affirmative action, including but not
to the
the reinstatement
reinstatement of
ofemployees
employees with
with or
or without
withoutback
back
limited to
limited
of
this
chapter.
pay,
as
will
effectuate
the
policies
pay, as will effectuate the policies of this chapter.
ofthe
the reinstatement
reinstatement order.
order.
The District
Districtraises
raises aa concern
concern regarding
regarding the
the indefiniteness
indefiniteness of
The
Because SP's
serve aa one-year
contends
Because
SP's serve
one-year term
term renewable
renewable on
on aa year-to-year
year-to-year basis,
basis, the
the District
District contends
that the
the reinstatement
reinstatement order
is correct
correct
that
order should
should not
not be
be construed
construedas
aspermanent.
permanent.While
While the
the District
District is
on
the limited
limitedterm
termnature
natureofofthe
theSP
SP position
positionraises
raises aa larger
larger concern
concern relating
relatingtotothe
the
on that
that point,
point, the
reinstatementorder.
order.
reinstatement
The number
number of
ofSP's
SP's selected
selected for
for any
any given
given year
year is
is dependent
dependent on
in
The
on the
the number
number of
of PT's
PT's in
the BTSA
BTSA Induction
Induction Program.
Program. An order
orderrequiring
requiringthat
thatAbrams
Abramsbe
be reinstated
reinstated for
for the
the current
current
the
2011-2012 school
school year
year is
is unfeasible,
unfeasible, as
as we
we can
can safely
assume that
in the
the BTSA
BTSA
2011-2012
safely assume
that PT's
PT's currently
currently in
InductionProgram
Programhave
have already
already been
been placed
their respective
respective SP's.
SP's. Consequently,
Consequently, ininlieu
lieu
Induction
placed with
with their
ofreinstatement,
reinstatement, we
we find
find that
that Abrams
Abrams isis entitled
entitledtotoback
backpay
paythrough
throughthe
the current
currentterm
termininorder
order
of
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For
her by
against her
taken against
actiontaken
retaliatoryaction
unlawful retaliatory
the unlawful
for the
whole for
Abrams whole
make Abrams
to make
to
by the
the District.
District. For
the
to the
subject to
besubject
willbe
position will
SP position
however, renewal
year, however,
school year,
2012-2013 school
the 2012-2013
the
renewal of
of Abrams'
Abrams' SP
needs
theneeds
position,the
theposition,
forthe
qualificationsfor
current qualifications
the current
meeting the
process, meeting
application/reapplicationprocess,
application/reapplication
would
as would
considerations as
requirementsororconsiderations
otherrequirements
whateverother
andwhatever
Programand
InductionProgram
BTSAInduction
the BTSA
ofthe
of
applicants/ie-applicants.
allapplicants/re-applicants.
to all
apply to
apply
back
theback
thatthe
findthat
wefind
basis,we
year-to-yearbasis,
onaayear-to-year
renewableon
positionisisrenewable
SPposition
theSP
Althoughthe
Although
for
SPfor
servedasasananSP
Abramsserved
year.Abrams
schoolyear.
2008-2009school
the2008-2009
limitedtotothe
be limited
notbe
shouldnot
order should
pay order
pay
her
intoher
wellinto
serve well
to serve
intended to
she intended
indicationshe
every indication
is every
there is
and there
years and
consecutiveyears
eightconsecutive
eight
part:
pertinentpart:
hearingininpertinent
thehearing
testifiedatatthe
Shetestified
retirement. She
retirement.
because itit
teachininbecause
carefullytototeach
verycarefully
Vista very
Chula Vista
chose Chula
Yes, II chose
Yes,
in, inin
believe in,
what II believe
does, what
still does,
represented, and
represented,
and actually
actually still
kids
teachingkids
in
technique
up-to-date
modern,
offering
education,
education, offering modern, up-to-date technique in teaching
still
and still
taught,and
yearI Itaught,
everyyear
lovedevery
learning. I Iloved
celebrating learning.
and celebrating
and
and
with
taught
I
people
with
are
associations
my
of
many
have
have - many of my associations are with people I taught with and
one
Andone
every day.
moment of
every moment
teacher every
beingaateacher
lovedbeing
to. I Iloved
to.
of every
day. And
BTSA
a
being
continue
to
wanted
I
that
reasons
the
of
of the reasons that I wanted to continue being a BTSA
of
continuation of
that continuation
me that
give me
wouldgive
provider, ititwould
support provider,
support
of
love
and
learning
of
love
that
teachers
new
teaching
teaching new teachers that love of learning and love of
learners.
life-long learners.
be life-long
to be
want to
to want
kids to
teaching kids
teaching
supplied.)
(Emphasis supplied.)
(Emphasis
continue
intentiontotocontinue
stated intention
herstated
andher
SPand
anSP
serviceasasan
pastservice
uninterruptedpast
Abrams'uninterrupted
Given Abrams'
Given
EERA
of EERA
retirement years,
her retirement
into her
serve into
to serve
to
years,we
wefind
find that
that were
wereititnot
notfor
for the
theDistrict's
District's violation
violation of
been
andbeen
reapplyand
continuedtotoreapply
havecontinued
wouldhave
Abramswould
year, Abrams
school year,
2008-2009 school
the 2008-2009
to the
regards to
inregards
in
the
wherethe
circumstanceswhere
similarcircumstances
payininsimilar
backpay
awardedback
hasawarded
Boardhas
TheBoard
serve. The
to serve.
selected to
selected
contacted
havecontacted
wouldhave
employerwould
theemployer
discrimination,the
unlawful discrimination,
the unlawful
showed that,
evidence showed
evidence
that, but
but for
for the
School
High School
Union High
Joint Union
Gatos Joint
(Los Gatos
successive limited
for successive
employee for
the employee
the
limited term
term positions.
positions. (Los

remedial
broadremedial
Board'sbroad
theBoard's
giventhe
Therefore,given
120.) Therefore,
No. 120.)
DecisionNo.
PERB Decision
(1980) PERB
District
District (1980)
(1989)
Bd. (1989)
RelationsBd.
EmploymentRelations
PublicEmployment
Dist. v.v. Public
College Dist.
CommunityCollege
AntonioCommunity
San Antonio
(Mt. San
powers (Mt.
powers
the
(c),the
subdivision(c),
3541.5, subdivision
section3541.5,
EERAsection
under EERA
directiveunder
statutory directive
and statutory
178)and
Cal.App.3d178)
210 Cal.App.3d
210
24
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Board finds
finds that
thatback
backpay
pay through
throughthe
thecurrent
currentterm
termisiswarranted
warrantedas
asjust
justand
and proper
proper under
under the
the
Board
unique circumstances
circumstances of
ofthis
this case.
case. (Id.
(Id.atatp.p.190
190["a
["aback
backpay
payaward
awardisisa areparation
reparationorder
order
unique
14

designed to
to restore
restore the
the status
status quo
quo which
which would
wouldhave
haveprevailed
prevailedbut
butfor
forthe
thewrongful
wrongful
act"].)
designed
act"].)
14
The Timeliness
Timeliness of
ofAbrams'
Abrams'Response
Response to
to the
the Exceptions
Exceptions
The

Althoughthe
the proof
proofof
ofservice
service of
ofthe
theDistrict's
District'sstatement
statementofofexceptions
exceptionsindicates
indicatesthat
thatthe
the
Although
ofexceptions
exceptions was
was served
served by
transmission and
and by
on March
March 7,
7, 2011,
2011,
statement of
statement
by facsimile
facsimile transmission
by mail
mail on
Abrams' attorney
attorneyasserts
asserts that
that she
she did
did not
not receive
receive the
the statement
statement of
exceptions by
by facsimile
facsimileand
and
Abrams'
of exceptions
therefore calculated
calculated the
the deadline
deadline for
for filing
filingthe
theresponse
responsebased
based on
on rules
rules applicable
applicable whenever
wheneveraa
therefore
on the
the documentation
documentation she
she submitted
her own
own
document
served by
Based on
document is
is served
by mail.
mail. Based
submitted including
including her
declaration,
a declaration
declaration from
her secretary
secretary and
transmission log,
we
declaration, a
from her
and aa copy
copy of
of the
the facsimile
facsimile transmission
log, we
find that
that Abrams'
Abrams'attorney
attorneywas
was justified
justifiedininsosodoing.
doing.
find
UnderPERB
PERB Regulation
Regulation32310,
32310,aaresponse
response to
to aa statement
statement of
exceptions must
be filed
Under
of exceptions
must be
filed
within20
20days
daysfollowing
followingthe
thedate
dateofofservice.
service.InInthis
thiscase,
case,the
the20"
20 thday
dayfell
fellononSunday,
Sunday,
within
March 27,
27, 2011.
2011. There
There are
are two
applicable filing
extensions relevant
fiveMarch
two potentially
potentially applicable
filing extensions
relevant here.
here. A
A fiveday extension
extension applies
applies to
to any
any filing
filingmade
madeininresponse
response to
to aa document
document served
served by
(PERB
day
by mail
mail (PERB
Reg. 32130,
32130, subd.
subd. (c))
(c)) (5-day
(5-dayextension)
extension)and
andan
anextension
extensionto
tothe
thenext
nextregular
regularPERB
PERBbusiness
business
Reg.
day applies
applies whenever
whenever the
the last
last day
day to
to file
file aa document
document falls
falls on
on aa weekend
weekend or
or holiday
holiday (PERB
(PERB
day
Reg. 32130,
32130, subd.
subd. (b))
(b)) (weekend
(weekend extension).
extension). The
Theformer
formerextension
extensionshall
shallbe
beapplied
appliedbefore
beforethe
the
Reg.

(Ibid.)Applying
Applyingthe
the5-day
5-dayextension
extensionfirst,
first,asasrequired,
required,the
thelast
last day
day in
in which
which
latter extension.
extension. (Ibid.)
latter
to file
file the
the response
response was
1, 2011.
2011. Abrams'
Abrams'attorney,
attorney,however,
however, filed
filedthe
theresponse
response
to
was Friday,
Friday, April
April 1,

case reflects,
oftime
time
14 The
The Board
Board recognizes
recognizes that
that the
the remedy
remedy in
in this
this case
reflects, in
in part,
part, the
the length
length of
this
case
was
pending
before
the
ALJ
and
on
appeal
to
the
Board
prior
to
issuance
of
the
this case was pending before the ALJ and on appeal to the Board prior to issuance of the
Board's decision.
decision. InIncases
casessuch
suchas
as this,
this, in
inwhich
whichaarespondent
respondentinvokes
invokesthe
theBoard's
Board'sprocesses
processes
Board's
by electing
electing to
to go
go to
to hearing
hearing following
followingissuance
issuanceofofaacomplaint
complaintby
bythe
theGeneral
GeneralCounsel
Counseland
andfiles
files
by
ALJ's
proposed
decision,
it
runs
the
risk
that
exhaustion
of
the
Board's
exceptions
to
the
exceptions to the ALJ's proposed decision, it runs the risk that exhaustion of the Board's
administrativeprocedures
procedures will
willincrease
increase its
its liability
liabilityininthe
theevent
eventitsitsappeal
appealisisunsuccessful.
unsuccessful.
administrative
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extensions
twoextensions
thetwo
appliedthe
incorrectlyapplied
sheincorrectly
becauseshe
presumablybecause
2011presumably
April4,4,2011
Monday,April
on Monday,
on
untimely.
is untimely.
response is
theresponse
Therefore,the
above. Therefore,
discussed above.
discussed
provides:
32136 provides:
Regulation 32136
PERB Regulation
PERB
for
Board for
the Board
ofthe
discretion of
the discretion
in the
excused in
beexcused
maybe
filingmay
late filing
A late
A
becomes
excused
been
has
which
filing
latefiling which has been excused becomes aa
cause only.
good cause
good
only. AAlate
regulations.
theseregulations.
underthese
filingunder
timelyfiling
timely
cause when
good cause
found good
has found
Board has
The Board
The
when aa party
party makes
makes aaconscientious
conscientiouseffort
effort to
to timely
timely
asaa
suchas
control,such
party'scontrol,
the party's
beyond the
circumstances beyond
bycircumstances
causedby
wascaused
filingwas
late filing
the late
and the
file and
file
Order
PERBOrder
(2003)PERB
(Kestin)(2003)
Angeles(Kestin)
LosAngeles
Teachersofof
(United
error.(United
clericalerror.
mailingororclerical
mailing
Teachers
Los
Board
the Board
credible,"the
and credible,"
"reasonableand
filingisis"reasonable
untimelyfiling
theuntimely
forthe
reasonfor
thereason
Ad-325.) IfIfthe
No. Ad-325.)
No.
late
excusedlate
theexcused
ofthe
result of
as aa result
prejudiceas
anyprejudice
sufferany
would suffer
party would
opposing party
the opposing
whether the
evaluates whether
evaluates
Ad-277.)
No.Ad-277.)
OrderNo.
PERBOrder
(1996)PERB
District(1996)
SchoolDistrict
UnifiedSchool
(BarstowUnified
filing.(Barstow
filing.
discretion,
Board's discretion,
the Board's
ofthe
exercise of
the exercise
in the
case, in
this case,
ofthis
circumstances of
unique circumstances
the unique
Under the
Under
honest
anhonest
madean
attorneymade
Abrams'attorney
excuse the
to excuse
cause to
goodcause
thereisisgood
thatthere
findthat
we find
we
the late
late filing.
filing. Abrams'
the
filethe
to file
day to
lastday
the last
calculatingthe
in calculating
day in
one day
by one
offby
was off
she was
whichshe
of which
result of
as aa result
mistake, as
mistake,
deemed
andisisdeemed
excusedand
filingis isexcused
latefiling
thelate
District,the
the District,
tothe
prejudiceto
no prejudice
there isis no
Asthere
response. As
response.
32136.
Regulation32136.
PERBRegulation
underPERB
filedunder
timelyfiled
timely
ORDER
ORDER
the
recordininthe
entirerecord
theentire
andthe
law,and
conclusionsofoflaw,
andconclusions
factand
findingsofoffact
foregoing findings
the foregoing
Upon the
Upon
the
violatedthe
(District) violated
Chula Vista
the Chula
that the
found that
is found
case, it
case,
it is
Vista Elementary
Elementary School
School District
District (District)
by
seq.,by
3540etetseq.,
section3540
Codesection
GovernmentCode
(EERA),Government
Act(EERA),
RelationsAct
EmploymentRelations
Educational Employment
Educational
activity.
union activity.
her union
for her
(Abrams) for
Abrams (Abrams)
Singer Abrams
Joyce Singer
againstJoyce
retaliatingagainst
retaliating
its
District,its
the District,
that the
ORDERED that
is ORDERED
hereby is
3541.S(c), itit hereby
section 3541.5(c),
EERA section
to EERA
Pursuant to
Pursuant
shall:
representativesshall:
itsrepresentatives
andits
boardand
governingboard
governing
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A.
A.

CEASE AND DESIST
DESIST FROM:
FROM:
Retaliating against
against Abrams
her union
union activity.
activity.
Retaliating
Abrams for
for her

B.
B.

TAKETHE
THEFOLL
FOLLWING
WING AFFIRMATIVE
AFFIRMATIVEACTIONS
ACTIONSDESIGNED
DESIGNED TO
TO
TAKE
EFFECTUATETHE
THEPOLICIES
POLICIESOF
OFEERA:
EERA:
EFFECTUATE
1I..

17and
andNovember
November24,
24,
Rescindand
anddestroy
destroythe
theletters
lettersdated
datedSeptember
September17
Rescind

2008, denying
denying Abrams'
Abrams'reapplication
reapplicationtotobe
beaasupport
supportprovider.
provider.
2008,
22..

Pay Abrams
Abrams back
back pay
pay with
withinterest
interestatatthe
therate
rate of
of77percent
percentper
perannum
annum
Pay

coveringthe
the school
schoolyears
years 2008-2009,
2008-2009,2009-2010,
2009-2010,2010-2011
2010-2011and
and2011-2012.
2011-2012.
covering
3.
3.

Withinten
ten (10)
(10) workdays
workdays of
ofthe
the service
service of
of aa final
final decision
decision in
in this
this matter,
matter,
Within

employees ininthe
the District
Districtcustomarily
customarilyare
areposted,
posted,
post at
at all
all work
worklocations
locationswhere
wherenotices
noticestotoemployees
post
ofthe
theNotice
Noticeattached
attachedhereto
hereto as
as an
an Appendix.
Appendix. The
TheNotice
Noticemust
mustbebesigned
signedby
byanan
copies of
copies
indicating that
that itit will
willcomply
complywith
withthe
theterms
terms of
ofthis
thisOrder.
Order.
authorized agent
agent of
authorized
of the
the District,
District, indicating
Such posting
posting shall
shall be
be maintained
maintained for
for aa period
period of
ofthirty
thirty(30)
(30)consecutive
consecutiveworkdays.
workdays.
Such
Reasonable steps
steps shall
be taken
to ensure
ensure that
that the
the Notice
Notice isis not
notreduced
reducedininsize,
size,altered,
altered,
Reasonable
shall be
taken to
defaced or
covered with
with any
any other
other material.
material.
defaced
or covered
44..

Writtennotification
notificationofofthe
theactions
actionstaken
taken to
to comply
complywith
withthis
thisOrder
Ordershall
shall
Written

the Public
Public Employment
EmploymentRelations
RelationsBoard
Boardororthe
theGeneral
General
be made
made to
to the
the General
General Counsel
Counsel of
be
of the
bythe
theGeneral
General
Counsel's designee.
designee. The
The District
Districtshall
shallprovide
providereports,
reports, in writing,
writing,asasdirected
directedby
Counsel's

Counsel or
or his/her
his/her designee.
designee. All
Allreports
reports regarding
regarding compliance
compliance with
withthis
thisOrder
Ordershall
shallbe
be
Counsel
concurrentlyserved
served on
on Abrams.
Abrams.
concurrently

Members Mckeag
McKeag and
and Dowdin
Dowdin Calvillo
Calvillojoin
joinininthis
thisDecision.
Decision.
Members

27
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APPENDIX
APPENDIX
NOTICETO
TO EMPLOYEES
EMPLOYEES
NOTICE
POSTED
BY
ORDER
OF THE
THE
POSTED BY ORDER OF
PUBLIC EMPLOYEMT
EMPLOYEMTRELATIONS
RELATIONS BOARD
BOARD
PUBLIC
An
Agency
of
the
State
of
California
An Agency of the State of California

JoyceSinger
SingerAbrams
Abramsv.v.
Aftera ahearing
hearingininUnfair
Unfair
PracticeCase
CaseNo.
No.LA-CE-5289-E,
LA-CE-5289-E,Joyce
After
Practice
Chula Vista
Vista Elementary
Elementary School
School District,
inwhich
whichall
allparties
partieshad
had the
the right
right to
to participate,
participate, itithas
has
Chula
District, in
been
found
that
the
Chula
Vista
Elementary
School
District
violated
the
Educational
been found that the Chula Vista Elementary School District violated the Educational
Employment Relations
Relations Act
Act(EERA),
(EERA),Government
GovernmentCode
Codesection
section3540
3540etetseq.,
seq., by
by denying
denying the
the
Employment
reapplication of
ofJoyce
Joyce Singer
Singer Abrams
Abrams(Abrams)
(Abrams)totobe
beaasupport
supportprovider,
provider,because
because of
ofher
herunion
union
reapplication
activity.
activity.
As aa result
result of
ofthis
this conduct,
conduct, we
we have
have been
been ordered
ordered to
and we
As
to post
post this
this Notice
Notice and
we will:
will:
A.
A.

CEASE AND
AND DESIST
DESIST FROM:
FROM:
CEASE
her union
union activity.
activity.
Retaliating against
against Abrams
Abrams because
because of
Retaliating
of her

B.
B.

TAKE THE
THE FOLLOWING
FOLLOWINGAFFIRMATIVE
AFFIRMATIVEACTIONS
ACTIONSDESIGNED
DESIGNEDTO
TO
TAKE
EFFECTUATE
THE
POLICIES
OF
EERA:
EFFECTUATE THE POLICIES OF EERA:

17 and
and November
November 24,
24,
Rescindand
anddestroy
destroythe
the letters
lettersdated
dated September
September 17
Rescind
2008, denying
denying Abrams'
Abrams' reapplication
reapplicationtotobe
beaa support
support provider.
provider.
2008,
1I..

2.
Pay Abrams
Abrams back
back pay
pay with
withinterest
interestatatthe
the rate
rate of
of77percent
percentper
per annum
annum
Pay
2.
covering
the
school
years
2008-2009,
2009-2010,
2010-2011
and
2011-2012.
covering the school years 2008-2009, 2009-2010, 2010-2011 and 2011-2012
Dated: - - - - - - - - Dated:

CHULA VISTA ELEMENTARY
ELEMENTARY SCHOOOL
SCHOOL
DISTRICT
DISTRICT

By:
By: - - - - - - - - - - - - Authorized Agent
Agent
Authorized

THIS IS AN OFFICAL
OFFICAL NOTICE. IT
ITMUST
MUSTREMAIN
REMAINPOSTED
POSTED FOR
FOR ATA
ATA LEAST
LEAST THIRTY
THIRTY
NOTBE
BE
(30) CONSECUTIVE
CONSECUTIVE WORKDAYS
WORKDAYS FROM
FROM THE
THE DATE
DATE OF
OF POSTING
POSTING AND
AND MUST
MUST NOT
(30)
REDUCED
IN
SIZE,
DEFACED,
ALTERED
OR
COVERED
WITH
ANY
OTHER
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER
MATERIAL.
MATERIAL.

STATEOF
OFCALIFORNIA
CALIFORNIA
STATE
PUBLIC
EMPLOYMENT
RELATIONSBOARD
BOARD
PUBLIC EMPLOYMENT RELATIONS
JOYCE SINGER
SINGER ABRAMS,
ABRAMS,
JOYCE

UNFAIRPRACTICE
PRACTICE
UNFAIR
CASE
NO.
LA-CE-5289-E
CASE NO. LA-CE-5289-E

Charging Party,
Party,
Charging
vV..

CHULAVISTA
VISTAELEMENTARY
ELEMENTARYSCHOOL
SCHOOL
CHULA
DISTRICT,
DISTRICT,

PROPOSED DECISION
DECISION
PROPOSED
(February 15,
15, 2011)
2011)
(February

Respondent.
Respondent.
Appearances: California
CaliforniaTeachers
Teachers Association
Associationby
by Brenda
Brenda Sutton-Wills,
Sutton-Wills,Staff
StaffCounsel,
Counsel,for
for
Appearances:
Joyce Singer
Singer Abrams;
Abrams; Fagen
Fagen Friedman
Fulfrost by
by Susan
Susan B.
Attorney, for
for
Joyce
Friedman &
& Fulfrost
B. Winkelman,
Winkelman, Attorney,
Chula
Vista
Elementary
School
District.
Chula Vista Elementary School District.
Before Thomas
Thomas J.
J. Allen,
Allen, Administrative
AdministrativeLaw
LawJudge.
Judge.
Before
PROCEDURALHISTORY
HISTORY
PROCEDURAL
In this
this case,
case, aa union
union board
board member
member alleges
alleges that
that aa school
school district
districtretaliated
retaliatedagainst
againsther,
her,
In
1
in violation
violationofofthe
the Educational
Educational Employment
Employment Relations
Relations Act
Thedistrict
districtdenies
denies any
any
in
Act (EERA).
(EERA).' The

violation.
violation.
Joyce Singer
Singer Abrams
(Abrams) filed
filedan
an unfair
unfairpractice
practicecharge
charge against
against the
the Chula
Chula Vista
Vista
Joyce
Abrams (Abrams)
Elementary School
School District
District (District)
(District)on
onJanuary
January 21,
21, 2009.
2009. The
TheOffice
Officeofofthe
theGeneral
GeneralCounsel
Counsel
Elementary
ofthe
the Public
Public Employment
EmploymentRelations
Relations Board
Board (PERB)
(PERB)issued
issued aa complaint
complaint against
against the
the District
on
of
District on
March 23,
23, 2009.
2009. The
The District
Districtfiled
filedanananswer
answeron
onApril
April13,
13,2009.
2009.
March
PERB held
held an
an informal
informalsettlement
settlementconference
conference on
on April
April24,
24,2009,
2009,but
butthe
thecase
case was
was not
not
PERB
settled. PERB
PERBheld
heldaaformal
formalhearing
hearingon
onDecember
December 16
16 and
and 17,
17, 2009.
2009. The
The record
record was
was left
leftopen
open
settled.
untilFebruary
February 11,
11, 2010,
2010, but
but no
no further
further evidence
evidence was
Withthe
the receipt
receipt of
ofpost-hearing
post-hearing
until
was offered.
offered. With
onMarch
March15,
15,2010,
2010,the
thecase
casewas
was submitted
submitted for
fordecision.
decision.
briefson
briefs
1

EERAisiscodified
codified
GovernmentCode
Codesection
section3540
3540etetseq.
seq.
EERA
atatGovernment

FINDINGS OF
OF FACT
FACT
FINDINGS
The District
Districtisisaapublic
publicschool
schoolemployer
employerunder
under EERA.
EERA.Abrams
Abramswas
wasan
anemployee
employeeunder
under
The
and she
she was
was aa member
member of
EERA,and
the board
board of
directors of
of Chula
Chula Vista
Vista Educators
Educators (CVE),
(CVE),an
an
EERA,
of the
of directors
employee organization
organizationand
and exclusive
exclusiverepresentative.
representative.
employee
of2008,
2008, Abrams
Abrams reapplied
reapplied to
to be
be aa support
Inthe
the spring
spring of
In
support provider
provider for
for the
the District's
District's
BeginningTeacher
TeacherSupport
Supportand
and Assessment
Assessment (BTSA)
program. At
Atthe
thetime,
time,Abrams
Abramshad
hadbeen
been
Beginning
(BTSA) program.
support provider
providerfor
foralmost
almosteight
eightyears,
years,and
andaateacher
teacher for
foralmost
almost39
39years.
years. She
Sheretired
retiredasasaa
aa support
teacher on
on June
June 14,
14, 2008,
2008, but
but under
under District
Districtguidelines
guidelines she
she was
was still
still qualified
qualifiedtotobe
beaasupport
support
teacher
provider.
provider.
On September
September 17,
17, 2008,
AssistantSuperintendent
Superintendent Thomas
Thomas Cruz
Cruz (Cruz)
(Cruz)sent
sent
On
2008, District
District Assistant
Abrams aa letter
letter informing
informingher,
her,without
withoutexplanation,
explanation,that
that
shewas
wasnot
notselected
selectedtotoserve
serveasasaa
Abrams
she
support provider
provider for
for the
the 2008-09
2008-09 school
school year.
year. Abrams
Abramscontacted
contacted members
members of
the District's
District's
support
of the
Board of
ofEducation,
Education, among
among others,
others, for
for an
an explanation.
explanation. On
OnNovember
November 10,
10, 2008,
2008, District
Districtboard
board
Board
member Larry
LarryCunningham
Cunningham(Cunningham)
(Cunningham)left
lefther
hera aphone
phonemessage
message stating:
stating:
member
talked to
to Lowell
Lowelland
andTom
Tom[Cruz]
[Cruz]and
andititreally
reallygets
getsdown
downtotothe
the
II talked
that
they
point
just
wanted
to
go
in
a
different
direction.
I
mean,
point that they just wanted to go in a different direction. I mean,
they felt
felt that
that you've
you'vealways
alwaysbeen
beenvery
verynegative
negativeabout
aboutwhat
whatthe
the
they
district
did
and
where
they
were
going
and
what
direction
they
district did and where they were going and what direction they
were going
going in.
in. So,
So,they
theyjust
justfelt
feltthat
thatthey
theywanted
wantedtotogo
goinina a
were
different
direction
and
that's
what
they
told
me
about
So, if
different direction and that's what they told me about it.
it. So,
that's
you want
want to
to discuss
discuss it
further, give
give me
me aa call.
Anyway,that's
you
it further,
call. Anyway,
what
I
got
from
it.
what I got from it.
"Lowell"was
wasDistrict
DistrictSuperintendent
SuperintendentLowell
LowellBillings,
Billings,who
whodid
didnot
nottestify
testifyatatthe
thePERB
PERB
"Lowell"
hearing.
hearing.
On November
November 12,
12, 2008,
2008, Abrams
Abrams called
called Cunningham.
Cunningham. She
Sheasked
asked Cunningham
Cunningham to
to
On
"explain[the
[thereference
reference to]
to] negativity,"
negativity,"and
andhe
he told
told her
her he
he "thought
"thought ititwas
was in
in reference
reference to
to [her]
[her]
"explain
PERB
association and
and [her]
activism with
with the
the Union."
Union."Cunningham
Cunninghamdid
didnot
nottestify
testifyatatthe
thePERB
association
[her] activism
22

hearing, but
but the
the record
record was
was left
open for
the specific
specific purpose
purpose of
his testimony
in
hearing,
left open
for the
of receiving
receiving his
testimony in
some form.
form. Eight
Eightweeks
weeksafter
afterthe
thehearing,
hearing,on
onFebruary
February11,
11,2010,
2010,the
theundersigned
undersigned received
received
some
notice that
thatthe
theparties
partieshad
had agreed
agreed to
to close
close the
the record
record without
withoutfurther
furtherevidence.
evidence.
notice
On November
November 24,
24, 2008,
2008, Cruz
Cruzsent
sent Abrams
Abrams aa letter
letter stating
stating ininpart:
part:
On
The decision
decision for
approving BTSA
BTSA Support
Support Providers
Providers for
for the
the
The
for approving
2008-09
school
year
was
made
by
Cabinet.
Cabinetisiscomprised
comprised
2008-09 school year was made by Cabinet. Cabinet
of
the
Superintendent,
Assistant
Superintendents,
and
the
of the Superintendent, Assistant Superintendents, and the
Executive
Directors. Cabinet
Cabinetunanimously
unanimouslyselected
selected this
this year's
year's
Executive Directors.
participants based
based on
on their
their employment
employmentstatus,
status,the
thesuccess
success of
of
participants
students
in
their
classroom,
and
their
strong
interpersonal
skills.
students in their classroom, and their strong interpersonal skills.
You
were not
not selected
selected because
because you
did not
not meet
meet the
the Cabinet's
Cabinet's
You were
you did
criteria.
criteria.
Cruz testified
testifiedthat
thatAbrams
Abramswas
wasnot
notselected
selected"because
"becausethere
therewere
wereconcerns
concernsabout
abouther
her
Cruz
interpersonal skills."
skills."
interpersonal
Cruz further
furthertestified
testifiedthat
thatCabinet
Cabinetmembers
membershad
hadraised
raised concerns
concerns about
about Abrams'
Abrams'
Cruz
"positive
nature on
on matters"
He later
later explained:
explained:
"positive nature
matters" and
and "her
"her outlook
outlook and
and support
supportof
of the
theDistrict."
District." He
As far
far as,
as, and
and I'm
I'musing
usingglobal
globalgeneralizations,
generalizations,she
shedidn't
didn'tseem
seem
As
to
be
happy
or
content
with
the
School
District,
critical
about
the
to be happy or content with the School District, critical about the
District
about
management
this, or
or principal
principalthis,
this,ororteachers
teachersthis.
this.
District about management this,
It
just
seemed
that
Joyce
was
not
a
happy
positive
person
in
her
It just seemed that Joyce was not a happy positive person in her
interactions with
withthe
theadults.
adults.
interactions
Cruz
with the
the CVE
CVE leadership,"
leadership," but
but the
the
Cruz also
also testified
testified that
that he
he knew
knew Abrams
Abrams was
was "involved
"involved with
Cabinet did
did not
not discuss
discuss that
Cruzwas
was the
the only
only Cabinet
Cabinet member
member to
to testify
testifyatatthe
the PERB
PERB
Cabinet
that fact.
fact. Cruz
hearing.
hearing.
As
a teacher,
areas, including
As a
teacher, Abrams
Abrams had
had been
been evaluated
evaluated every
every two
two years
years in
in various
various areas,
including
"professional relationships
relationships with
withstudents,
students, parents
parents [and]
[and] colleagues."
colleagues." Since
Sinceatatleast
least1998,
1998,
"professional
Abrams had
had received
in this
this area.
area. The
The comments
comments on
on
Abrams
received the
the highest
highest possible
possiblerating
rating("effective")
("effective") in
her 2002
2002 evaluation
evaluationare
are representative:
representative:
her
Mrs.
Abramshas
hasearned
earned the
therespect
respectofofstudents,
students,parents,
parents,and
and
Mrs. Abrams
colleagues.
She
is
a
staunch
child
advocate,
constantly
focused
colleagues. She is a staunch child advocate, constantly focused
33

on what
what isis ininthe
thebest
best interest
interestof
ofher
herstudents.
students. She
Shehelps
helpsstudents
students
on
to recognize
recognize their
theirstrengths,
strengths, and
and settles
settles for
for nothing
nothingless
less [than]
[than]
to
ofher
her
their
best.
Parents
frequently
request
Mrs.
Abrams
because
their best. Parents frequently request Mrs. Abrams because of
highstandards,
standards, rigorous
rigorous curriculum,
curriculum,and
andthe
theinterest
interestthat
thatshe
she
high
takes
in
the
success
of
each
student.
Joyce
communicates
takes in the success of each student. Joyce communicates
frequently
and effectively
effectivelywith
withparents
parentsand
andencourages
encouragesthem
themtoto
frequently and
stay
involved
in
their
children's
education.
Colleagues
respect
stay involved in their children's education. Colleagues respect
Joyce's
intelligence,
knowledge,
and
experience.
Joyce
works
Joyce's intelligence, knowledge, and experience. Joyce works
closely with
withher
hershared
sharedcontract
contractpartner
partnertotoensure
ensurethat
thatstudents
students
closely
receive
a
challenging
and
enriching
educational
program.
receive a challenging and enriching educational program.
ofAbrams'
Abrams'former
formerBTSA
BTSAteachers
teacherstestified
testifiedthat
thatAbrams
Abramshad
had been
been "very
"very helpful."
helpful."
One of
One
"astrong
strong advocate
advocate for
for teachers."
teachers." AA
Another testified
testified that
that Abrams
Abrams was
was friendly,
friendly, supportive
supportiveand
and "a
Another
"a very
very direct
direct person,"
person," with
with whom
whom she
she "only
"onlyhad
had
formercolleague
colleague testified
testifiedthat
that Abrams
Abrams was
was "a
former
positive interactions."
interactions." There
Therewas
wasno
no evidence
evidence of
ofany
any negative
negative interactions,
positive
interactions, or
or of
of any
any District
District
investigation of
ofAbrams'
Abrams'interactions.
interactions.
investigation
ofonly
onlytwo
twosupport
supportproviders
providerswhose
whose reapplications
reapplicationswere
were denied
deniedby
bythe
the
Abrams was
was one
one of
Abrams
of14
14that
thatthe
the District's
District'sBTSA
BTSAadvisory
advisoryboard
boardhad
hadnot
notrecommended,
recommended,
District. She
Shewas
wasone
one of
District.
not
because they
BTSA teachers.
teachers. The
TheCabinet
Cabinetdid
didnot
because
they had
had not
not logged
logged enough
enough hours
hourswith
with their
their BTSA
deny any
any reapplications
reapplications on
onthat
thatbasis,
basis, however.
however.
deny
ISSUE
ISSUE
Didthe
the District
Districtretaliate
retaliateagainst
againstAbrams?
Abrams?
Did
CONCLUSIONS OF
OF LAW
LAW
CONCLUSIONS

EERAsection
section3543.5
3543.5 states
states in
in part:
part:
EERA
unlawfulfor
foraapublic
publicschool
schoolemployer
employertotodo
doany
anyofofthe
the
ItItisis unlawful
following:
following:
(a) Impose
Impose or
or threaten
threaten to
to impose
impose reprisals
reprisals on
on employees,
employees, to
to
(a)
discriminate
or threaten
threaten to
to discriminate
discriminate against
against employees,
employees, or
or
discriminate or
otherwise
to
interfere
with,
restrain,
or
coerce
employees
because
otherwise to interfere with, restrain, or coerce employees because
of their
their exercise
exercise of
ofrights
rights guaranteed
guaranteed by
chapter. For
For
of
by this
this chapter.
of
this
subdivision,
"employee"
includes
an
applicant
purposes
purposes of this subdivision, "employee" includes an applicant
for employment
employmentor
orreemployment.
reemployment.
for
4

For purposes
purposes of
of this
this subdivision,
subdivision, Abrams
Abrams remained
remained an
an "employee"
"employee" even
even after
after her
her retirement
retirementas
as
For
teacher, because
because she
she was
for reemployment
reemploymentas
as aa support
support provider.
provider.
aa teacher,
was an
an applicant
applicant for
To demonstrate
demonstrate that
that an
an employer
discriminated or
or retaliated
retaliated against
against an
an employee
employee in
in
To
employer discriminated
violationofofEERA
section3543.5(a),
3543.5(a),aacharging
chargingparty
partymust
mustshow
showthat:
that:(1)
(1)the
theemployee
employee
violation
EERA section
exercised rights
rights under
under EERA;
EERA; (2)
(2)the
the employer
employerhad
had knowledge
knowledge of
ofthe
the exercise
exercise of
ofthose
those rights;
rights;
exercised
the
(3) the
the employer
employer took
tookadverse
adverse action
action against
against the
the employee;
employee; and
and (4)
(4) the
the employer
employertook
tookthe
(3)
action because
because of
(Novato Unified
Unified School
School District
District(1982)
(1982)PERB
PERB
action
of the
the exercise
exercise of
of those
thoserights.
rights. (Novato
Decision No.
No. 210
210 (Novato).)
(Novato).)
Decision
Althoughthe
the timing
timingofofthe
theemployer's
employer'sadverse
adverse action
action in
in close
close temporal
tothe
the
Although
temporal proximity
proximity to
employee'sprotected
protected conduct
conduct is
is an
an important
important factor
factor (North
(North Sacramento
Sacramento School
School District
(1982)
employee's
District (1982)
PERB Decision
DecisionNo.
No.264),
264),ititdoes
doesnot,
not,without
withoutmore,
more,demonstrate
demonstratethe
thenecessary
necessary connection
connectionoror
PERB
"nexus"between
between the
the adverse
adverse action
(Moreland Elementary
Elementary School
School
"nexus"
action and
and the
the protected
protected conduct.
conduct. (Moreland

District(1982)
(1982)PERB
PERBDecision
DecisionNo.
No. 227.)
227.) Facts
Factsestablishing
establishing one
one or
or more
more of
District
of the
the following
following
additionalfactors
factorsmust
mustalso
alsobe
be present:
present: (1)
(1)the
theemployer's
employer'sdisparate
disparatetreatment
treatmentofofthe
theemployee
employee
additional

(State of
of California
California(Department
(Department of
ofTransportation)
Transportation)(1984)
(1984)PERB
PERB Decision
DecisionNo.
No. 459-S;
459-S;
(State
Campbell Municipal
MunicipalEmployees
Employees Assn.
Assn. v.
v. City
City of
ofCampbell
Campbell (1982)
(1982) 131
131 Cal.App.3d
Cal.App.3d 416);
416); (2)
(2)the
the
Campbell
employer'sdeparture
departurefrom
fromestablished
establishedprocedures
proceduresand
andstandards
standards when
when dealing
dealing with
withthe
the
employer's
10 ~n,~ 177a1·a U
==•~1~"=e
T Tnz'-{';zed
Snhool
Dz'strz'ct(1979)
(1979)PERB
PERBDecision
D=c1's1·
r'1~
Tr. • 1.1.v1,
(\/1. 1-.)u,1, T
\...,1111.--'
vyi...,, \UU
tr,;
t
V
V.l.1 l\
1"4v
employee
(Santa
Clara Unified
School
District
No.
104;
San Leandro
tlU

L,t

C"r,v, ..LJC.,U,ll,f./l,I
Of<Mrlvn
V

l,

Police Officers
OfficersAssn.
Assn. v.
v. City
Cityof
ofSan
San Leandro
Leandro (1976)
(1976) 55
55 Cal.App.3d
Cal.App.3d 553
553 (San
(San Leandro));
Leandro)); (3)
(3)the
the·
Police
employer's inconsistent
inconsistent or
or contradictory
contradictory justifications
for its
its actions
actions (State
(State of
employer's
justifications for
of California
California

San Leandro,
Leandro, supra,
supra,
DecisionNo.
No.328-S;
328-S;San
(Department of
ofParks
Parks and
and Recreation)
Recreation) (198
(1983)
(Department
3) PERB Decision
55 Cal.App.3d
Cal.App.3d 553);
553); (4)
(4) the
the employer's
employer's cursory
cursory investigation
investigationofofthe
theemployee's
employee'smisconduct
misconduct
55

(City of
ofTorrance
Torrance (2008)
(2008) PERB
PERB Decision
Decision No.
No. 1971-M;
1971-M; Coast
Coast Community
Community College
College District
District
(City
(2003) PERB
PERB Decision
Decision No.
No. 1560);
1560); (5)
(5) the
the employer's
employer's failure
failure to
to offer
offer the
the employee
employee justification
(2003)
justification
5

at the
the time
time itittook
tookaction
action(Oakland
(OaklandUnified
UnifiedSchool
School District
District(2003)
(2003)PERB
PERBDecision
DecisionNo.
No.1529)
1529)oror
at
exaggerated, vague,
vague, or
the offering
offeringofofexaggerated,
the
or ambiguous
ambiguousreasons
reasons(McFarland
(Mcfarland Unified
Unified School
School District
District
(1990)
786); (6)
(6) employer
employer animosity
animosity towards
towards union
union activists
activists (Jurupa
(Jurupa
(1990) PERB
PERB Decision
Decision No.
No. 786);
(2007) PERB
PERB Decision
1920-M; Cupertino
Cupertino Union
Union
Community Services
Services District
Community
District (2007)
Decision No.
No. 1920-M;
Elementary School
School District
(1986) PERB
PERB Decision
Decision No.
No. 572);
572); or
or (7)
(7) any
any other
other facts
facts that
Elementary
District (1986)
that might
might
(NorthSacramento
Sacramento School
School District,
District,supra,
supra,
demonstrate the
motive. (North
demonstrate
the employer's
employer's unlawful
unlawful motive.

PERB Decision
Decision No.
No. 264;
264; Novato,
Novato, supra,
supra, PERB
PERB Decision
Decision No.
No. 210.)
210.)
PERB
As
In the
the present
present case,
case, Abrams
In
Abrams exercised
exercisedher
herrights
rightsunder
underEERA
EERA as
asaaleader
leaderof
ofCVE.
CVE. As
acknowledged by
by Assistant
Assistant Superintendent
Superintendent Cruz,
knew about
about Abrams'
union
acknowledged
Cruz, the
the District
District knew
Abrams' union
activity.The
TheDistrict
District
tookadverse
adverseaction
actionagainst
againstAbrams
Abrams by
bydenying
denying her
her reapplication
reapplication to
to be
be aa
activity.
took
BTSA support
support provider.
provider.
BTSA
There is
is ample
ample circumstantial
circumstantial evidence
evidence that
that the
the District
denied Abrams'
Abrams' reapplication
reapplication
There
District denied
her union
union activity.
activity. The
Thedenial
denialfollowed
followedher
herservice
serviceasasaamember
member of
ofthe
the CVE
CVEboard
board
because of
because
of her
ofdirectors.
directors. She
Shewas
wasone
one of
ofonly
onlytwo
twosupport
supportproviders
providerswhose
whosereapplications
reapplicationswere
weredenied.
denied.
of
to Abrams
Abrams of
ofSeptember
September 17,
17, 2008,
Later,
Cruz's letter
letter to
Cruz's
2008, gave
gave no
noexplanation
explanationfor
for the
the denial.
denial. Later,
Cruz's letter
letterofofNovember
November24,
24,2008,
2008,explained
explainedthat
thatAbrams
Abramsdid
didnot
notmeet
meetthree
three vaguely
vaguely
Cruz's
Still
described criteria
criteria ("employment
("employmentstatus,"
status," "success
"success of
described
of students"
students" and
and"interpersonal
"interpersonal skills").
skills"). Still
later, Cruz
Cruz testified
testified only
only that
that there
there were
were concerns
which
later,
concernsabout
aboutAbrams'
Abrams' "interpersonal
"interpersonal skills,"
skills," which
had never
never been
been the
an investigation
investigation or
or aa bad
bad evaluation.
evaluation.
had
the subject
subject of
of an
Cruz specifically
specificallytestified
testifiedabout
about concerns
concerns regarding
"support of
of the
the District,"
District,"
Cruz
regarding Abrams'
Abrams' "support
and that
that she
she was
was "critical
about the
the District
Districtabout
aboutmanagement
management this,
this, or
or principal
principalthis,
this,oror
and
"critical about
teachers this."
notalways
alwaysaa union
union leader's
leader's job,
job, however,
however, to
to support
support the
the employer.
employer. ItItisis
teachers
this." ItItisisnot
sometimes aa union
union leader's
leader's job
job to
to be
be critical
criticalofofmanagement.
management.
sometimes
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member
boardmember
Districtboard
thatDistrict
contradictionthat
withoutcontradiction
testifiedwithout
Abrams testified
this,Abrams
allthis,
ofall
top of
On top
On
District
the District
that the
her that
toldher
reapplication, told
herreapplication,
denialofofher
District'sdenial
the District's
explaining the
Cunningham, explaining
Cunningham,
[her]
and [her]
association and
[her] association
to [her]
reference to
was ininreference
"itwas
thought "it
he thought
and he
negative,"and
"verynegative,"
her "very
found her
found
District
the District
misunderstood, the
ormisunderstood,
misquotedor
beenmisquoted
hadbeen
Cunninghamhad
Union."If If
theUnion."
withthe
activism with
activism
Cunningham
the
Butthe
purpose. But
very purpose.
that very
for that
open for
left open
was left
record was
the record
indeed,the
testify;indeed,
to testify;
himto
called him
have called
couldhave
could
nothing.
didnothing.
Districtdid
District
corroborate
admissibletotocorroborate
were admissible
Abrams were
to Abrams
statements to
hearsay, Cunningham's
as hearsay,
Even as
Even
Cunningham's statements
party,
admissionsofofaaparty,
Furthermore,asasadmissions
32176.)2Furthermore,
Reg. 32176.)
(PERBReg.
evidence ofretaliation.
other evidence
the other
the
of retaliation. (PERB
Code,
(EvidenceCode,
statements are
the statements
the
are also
also admissible
admissible as
as independent
independent evidence
evidenceof
of retaliation.
retaliation. (Evidence
1220.)
$§ 1220.)
Abrams'
denied Abrams'
Districtdenied
the District
that the
shows that
evidence shows
ofevidence
preponderance of
the preponderante
short,the
Inshort,
In
reason.
otherreason.
andforfornonoother
activity,and
unionactivity,
herunion
becauseofofher
providerbecause
supportprovider
reapplicationtotobebeaasupport
reapplication
EERA
ofEERA
violation of
against Abrams
retaliated against
have retaliated
to have
found to
therefore found
Districtisistherefore
The District
The
Abrams in
in violation
complaint.
PERB complaint.
the PERB
in the
alleged in
as alleged
3543.S(a), as
section 3543.5(a),
section
REMEDY
REMEDY
states:
3541.S(c)states:
section 3541.5(c)
EERAsection
EERA
and
decisionand
issueaadecision
powertotoissue
thepower
havethe
shallhave
[PERB]shall
board [PERB]
The board
The
the
from the
desist from
and desist
cease and
partytotocease
offendingparty
anoffending
directingan
order directing
order
but
including
action,
affirmative
such
take
to
and
practice
unfair
unfair practice and to take such affirmative action, including but
without
or without
employees with
ofemployees
reinstatement of
thereinstatement
limitedtotothe
not limited
not
with or
chapter.
this
of
policies
the
effectuate
will
as
pay,
back
back pay, as will effectuate the policies of this chapter.
reapplicationtotobebea a
Abrams'reapplication
denying Abrams'
by denying
EERA by
has violated
case, the
present case,
the present
In the
In
the District
District has
violated EERA
the
orderthe
appropriatetotoorder
thereforeappropriate
activity.It Itis istherefore
union activity.
herunion
forher
retaliationfor
in retaliation
provider in
support provider
support
to
employees, to
otheremployees,
and other
Abramsand
against Abrams
retaliationagainst
such retaliation
from such
desist from
and desist
cease and
Districttotocease
District
title8,8,
Regulations,title
CodeofofRegulations,
CaliforniaCode
codifiedatatCalifornia
arecodified
regulationsare
PPERB
ERB regulations
seq.
et
31001
section
section 31001 et seq.
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pay
topay
and to
Abrams, and
reinstate Abrams,
reapplication,totoreinstate
Abrams' reapplication,
denying Abrams'
letters denying
the letters
destroy the
and destroy
rescindand
rescind
notice
posta anotice
Districttotopost
theDistrict
orderthe
appropriatetotoorder
alsoappropriate
interest. ItItisisalso
with interest.
pay with
back pay
Abrams back
Abrams
Decision
PERB Decision
(1978)PERB
District(1978)
School District
UnionSchool
(Placerville Union
order. (Placerville
the order.
of the
terms of
the terms
incorporating the
incorporating
69.)
No. 69.)
No.
ORDER
PROPOSED
PROPOSED ORDER
the
recordininthe
entirerecord
theentire
andthe
law,and
conclusionsofoflaw,
andconclusions
factand
findingsofoffact
foregoing findings
the foregoing
Upon the
Upon
the
violatedthe
(District)violated
Elementary School
the Chula
that the
found that
is found
case, itit is
case,
Chula Vista
Vista Elementary
School District
District (District)
by
seq., by
3540etetseq.,
section3540
Codesection
GovernmentCode
(Act),Government
Act(Act),
RelationsAct
EmploymentRelations
Educational Employment
Educational
activity.
union activity.
her union
for her
(Abrams) for
Abrams (Abrams)
Singer Abrams
Joyce Singer
against Joyce
retaliatingagainst
retaliating
the
thatthe
ORDERED that
is ORDERED
hereby is
Code, itit hereby
Government Code,
theGovernment
ofthe
3541.S(c)of
section 3541.5(c)
to section
Pursuant to
Pursuant
shall:
representativesshall:
anditsitsrepresentatives
boardand
governingboard
District,itsitsgoverning
District,
A.
A.

FROM:
DESISTFROM:
ANDDESIST
CEASEAND
CEASE
activity.
union activity.
employees for
other employees
and other
Abrams and
against Abrams
Retaliating against
Retaliating
for their
their union

B.
B.

TO
DESIGNED TO
ACTIONSDESIGNED
AFFIRMATIVEACTIONS
FOLLOWING AFFIRMATIVE
THE FOLLOWING
TAKE THE
TAKE
ACT:
THE ACT:
OF THE
POLICIES OF
THE POLICIES
EFFECTUATE THE
11..

24,
November24,
and November
17and
September17
datedSeptember
lettersdated
theletters
destroythe
anddestroy
Rescindand
Rescind

provider.
supportprovider.
beaasupport
reapplicationtotobe
Abrams' reapplication
denying Abrams'
2008, denying
2008,
2.

Reinstate Abrams as a support provider.

3.
3.

annum
perannum
percentper
rateofof77percent
therate
interestatatthe
withinterest
backpay with
Abrams backpay
Pay Abrams
Pay

reinstatement.
refusesreinstatement.
reinstatedororrefuses
sheisisreinstated
untilshe
until
4.
4.

matter,
thismatter,
decisionininthis
finaldecision
ofaa final
service of
theservice
workdaysofofthe
(10)workdays
ten(10)
Withinten
Within

posted,
areposted,
customarilyare
Districtcustomarily
the District
employees ininthe
noticestotoemployees
wherenotices
locationswhere
worklocations
all work
at all
post at
post
an
byan
signedby
mustbebesigned
Noticemust
TheNotice
an Appendix.
as an
hereto as
attached hereto
Noticeattached
the Notice
ofthe
copies of
copies
Appendix. The
Order.
thisOrder.
termsofofthis
theterms
withthe
complywith
willcomply
that itit will
indicating that
agent of
authorized agent
authorized
of the
the District,
District, indicating
8

Such posting
posting shall
shall be
be maintained
maintained for
for aa period
period of
ofthirty
thirty(30)
(30)consecutive
consecutiveworkdays.
workdays.Reasonable
Reasonable
Such
steps shall
shall be
be taken
taken to
to ensure
ensure that
is not
not reduced
reduced in
in size,
size, altered,
altered, defaced
defaced or
or covered
covered
steps
that the
the Notice
Notice is
withany
anyother
othermaterial.
material.
with
55..

Writtennotification
notificationofofthe
theactions
actionstaken
taken to
to comply
complywith
withthis
thisOrder
Ordershall
shall
Written

be made
made to
to the
the General
General Counsel
Counsel of
Employment Relations
Relations Board
Board (PERB
(PERB or
or Board),
Board),
be
of the
the Public
Public Employment
or the
the General
General Counsel's
Counsel's designee.
designee. Respondent
Respondent shall
reports, in
in writing,
writing,as
as directed
directedby
by
or
shall provide
provide reports,
the General
General Counsel
Counsel or
his/her designee.
designee. All
Allreports
reports regarding
regarding compliance
compliance with
withthis
thisOrder
Order
the
or his/her
shall be
be concurrently
concurrently served
served on
on Abrams.
Abrams.
shall
Pursuant to
to California
CaliforniaCode
CodeofofRegulations,
Regulations,title
title8,8,section
section32305,
32305,this
thisProposed
Proposed
Pursuant
Decision and
and Order
Order shall
shall become
become final
final unless
unless aa party
files aa statement
statement of
exceptions with
the
Decision
party files
of exceptions
with the
serviceofofthis
thisDecision.
Decision.The
TheBoard's
Board'saddress
addressis:is:
Board itself
itselfwithin
within20
20days
daysofofservice
Board
Public Employment
EmploymentRelations
Relations Board
Board
Public
Attention:Appeals
AppealsAssistant
Assistant
Attention:
1031 18th
18thStreet
Street
1031
Sacramento, CA
CA95811-4124
95811-4124
Sacramento,
(916)
322-8231
(916) 322-8231
FAX:(916)
(916)327-7960
327-7960
FAX:
In accordance
accordance with
PERB regulations,
regulations, the
the statement
statement of
exceptions should
by
In
with PERB
of exceptions
should identify
identify by
page citation
or exhibit
exhibitnumber
number the
the portions
portions of
ofthe
the record,
record, ififany,
any, relied
reliedupon
upon for
forsuch
such
page
citation or
exceptions. (Cal.
(Cal.Code
CodeRegs.,
Regs., tit.
tit.8,8,$§32300.)
32300.)
exceptions.
A document
document is
is considered
considered "filed"
whenactually
actuallyreceived
receivedduring
duringaaregular
regular PERB
PERB
A
"filed" when
tit8,8,$$
§§32135,
32135,subd.
subd.(a)
(a)and
and32130;
32130;see
seealso
alsoGov.
Gov.Code,
Code,
business day.
(Cal.Code
CodeRegs.,
Regs., tit.
business
day. (Cal.
11020, subd.
subd. (a).)
document is
is also
also considered
considered "filed"
when received
received by
by facsimile
facsimile
$§ 11020,
(a).) AAdocument
"filed" when
ofbusiness
business together
together with
with aa Facsimile
Facsimile Transmission
TransmissionCover
CoverSheet
Sheet
transmission before
before the
the close
close of
transmission
which meets
meets the
the requirements
requirements of
party also
also
which
of PERB
PERB Regulation
Regulation 32135(d),
32135(d), provided
provided the
the filing
filing party
places the
the original,
original,together
together with
withthe
therequired
requirednumber
numberofofcopies
copiesand
andproof
proofofofservice,
service,ininthe
the
places
9

Regs.,
CodeRegs.,
Cal.Code
alsoCal.
seealso
(d);see
and(d);
(c)and
(b),(c)
subds.(b),
32135,subds.
tit.8,8,$ §32135,
Regs.,tit.
CodeRegs.,
(Cal.Code
mail. (Cal.
U.S. mail.
U.S.
32130.)
and32130.)
32090and
§§32090
tit.8,8,$$
tit.
withitsits
concurrently with
served concurrently
be served
mustbe
briefmust
supporting brief
and supporting
exceptions and
ofexceptions
statement of
Anystatement
Any
served
copyserved
eachcopy
accompanyeach
shallaccompany
serviceshall
Proofofof
proceeding.Proof
thisproceeding.
partytotothis
eachparty
uponeach
filingupon
filing
service
32140,
32305,32140,
32300,32305,
§§32300,
tit.8,8,$$
Regs.,tit.
CodeRegs.,
Cal.Code
(SeeCal.
itself.(See
Boarditself.
theBoard
withthe
filed with
or filed
party or
on aa party
on
(c).)
subd. (c).)
32135, subd.
and 32135,
and

J. Allen
Thomas J.
Allen
Judge
LawJudge
Administrative
Administrative Law
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