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Before
DECISION
DECISION
DOWD INCALVILLO,
CALVILLO,
Member:This
This
caseis isbefore
beforethe
thePublic
PublicEmployment
EmploymentRelations
Relations
DOWDIN
Member:
case
Board (PERB
(PERB or
or Board)
Board)on
onexceptions
exceptions filed
filedby
byJeffrey
JeffreyEstes
Estes(Estes)
(Estes) to
to the
the proposed
proposed decision
decision
Board
(attached) of
a PERB
law judge
(ALJ). The
Thecomplaint
complaintand
andcharge
chargealleged
allegedthat
that
(attached)
of a
PERB administrative
administrative law
judge (ALJ).
the
(University)violated
violatedsection
section3571(a)
357l(a) of
ofthe
the Higher
Higher
the Regents
Regentsof
of the
theUniversity
University of
of California
California (University)
1

Education Employer-Employee
Employer-Employee Relations
Relations Act
(HEERA) by
bysuspending
suspending and
and terminating
terminating
Education
Act (HEERA)'
Estes's employment
retaliation for
for having
having engaged
engaged in
protected activities.
TheALJ
ALJ
Estes's
employment in
in retaliation
in protected
activities. The
determined that
that the
the evidence
evidence failed
to establish
establish aa violation
violationofofHEERA and
anddismissed
dismissedthe
the
determined
failed to
complaint and
and underlying
underlyingcharge.
charge. Estes
Estes excepts
excepts to
to that
that determination.
determination.
complaint

1

HEERAis iscodified
codified
GovernmentCode
Codesection
section3560
3560etetseq.
seq.Unless
Unlessotherwise
otherwise
HEERA
at at
Government
indicated, all
allstatutory
statutoryreferences
referencesare
are totothe
theGovernment
GovernmentCode.
Code.
indicated,

The Board
Board has
has reviewed
reviewed the
the proposed
proposed decision
light of
ofEstes's
Estes' s
The
decision and
and the
the record
record in
in light
2

exceptions, the
the University's
University'sresponse,
response, " and
Based on
we find
find the
the
exceptions,
and the
therelevant
relevantlaw.
law. Based
on this
this review,
review, we
ALJ'sproposed
proposeddecision
decisiontotobe
bewell-reasoned,
well-reasoned,adequately
adequately supported
supported by
by the
the record,
record, and
and in
in
ALJ's
accordance with
applicable law.
law. Accordingly,
Accordingly,the
theBoard
Boardadopts
adoptsthe
theALJ's
ALJ' sproposed
proposeddecision
decision
accordance
with applicable
as the
the decision
decision of
ofthe
the Board
Board itself,
itself,supplemented
supplemented by
by the
the discussion
discussion below.
below.
as
DISCUSSION
DISCUSSION
In nineteen
nineteen separate
separate exceptions
exceptions to
to the
the ALJ's
ALJ' sproposed
proposeddecision,
decision,Estes
Estesasserts
assertsthat
thatthe
the
In
ALJ erred
erred in
in dismissing
dismissing the
the complaint.
complaint.InInresponse,
response,the
theUniversity
Universityasserts
assertsthat
thatthe
thestatement
statementof
of
ALJ
exceptions fails
comply with
with the
the filing
filingrequirements
requirements set
set forth
forth in
inPERB's
PERB'sregulations
regulations
exceptions
fails to
to comply
3

governingthe
the filing
filingofofexceptions
exceptions(see
(seePERB
PERBReg.
Reg. 32300')
32300 ) and
and that
that the
the ALJ
ALJcorrectly
correctly
governing
determined that
that the
the discipline
disciplinewould
wouldhave
haveoccurred
occurredeven
evenininthe
theabsence
absenceofofany
anyprotected
protected
determined
activity. Having
Havingreviewed
reviewedthe
therecord,
record,we
weconclude
concludethat
thatthe
theALJ
ALJconsidered
consideredand
andaddressed
addressedall
all
activity.
ofthe
the issues
issues raised
raised in
the exceptions
factual findings
findings and
and
of
in the
exceptions appropriately,
appropriately, and
and adopt
adopt the
the ALJ's
ALJ's factual
conclusions of
oflaw.
law.
conclusions
Estes's exceptions
exceptions focus
focus primarily
on his
his claim
claimthat
thatthe
the University
Universityimproperly
improperlyassigned
assigned
Estes's
primarily on
him work
workand
and his
his denial
denial ofofany
anyinappropriate
inappropriatebehavior
behaviorininthe
theworkplace.
workplace.Where,
Where,asashere,
here,the
the
him
charging party
party establishes
establishes aa prima
facie case
case of
the ·burden
shifts to
to the
the employer
employer to
to
charging
prima facie
of retaliation,
retaliation, the
burden shifts
prove that
that ititwould
wouldhave
havetaken
takenthe
theadverse
adverse action
action even
even ififthe
the employee
employee had
had not
not engaged
engaged in
in
prove
protected activity.
(Novato Unified
UnifiedSchoo
Schooll District (1
(1982)
PERB
protected
activity. (Novato
982) PERB
Borthers Distributors
Distributorsv.v. Agricultural
AgriculturalLabor
LaborRelations
RelationsBd.
Bd.(1981)
(1981)2929Cal.3d
Cal.3d721,
721,729-730
729-730
Borthers
WrightLine (1(1980)
251NLRB
NLRB1083.)
1083.)When
Whenit itappears
appearsthat
that
(Martori
(Mar
BBrothers);
rothers); Wright
980) 251

Regentsofofthe
theUniversity
UniversityofofCalifornia
California(Estes)
(Estes)(2012)
(2012)PERB
PERB Order
Order No.
No. Ad-396-H,
Ad-396-H,
In In
Regents
we
determined
that
the
University
established good
good cause
cause for
the late
late filing
ofits
itsresponse
response to
to
we determined that the University established
for the
filing of
the exceptions.
exceptions.
the
3
PERBRegulations
Regulationsare
arecodified
codifiedatatCalifornia
CaliforniaCode
Codeof
ofRegulations,
Regulations, title
title8,8,
PERB
section
31001
et
seq.
section 31001 et seq.
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employer's adverse
adverse action
action was
was motivated
and unlawful
unlawfulreasons,
reasons, "the
"the question
question
employer's
motivated by
by both
both lawful
lawful and
becomes whether
for' the
the protected
protected
becomes
whether the
the [adverse
[adverseaction]
action] would
would not
not have
have occurred
occurred 'but
'but for'
activity."(Martori
(MartoriBrothers.)
Brothers.)The
The
"but
for"
test
"anaffirmative
affirmativedefense
defensewhich
whichthe
the
activity."
"but
for"
test
is is"an
employer must
must establish
establish by
by aa preponderance
(McPherson v.
v. Public
Public
employer
preponderanceof
of the
the evidence."
evidence." (McPherson

Employment
Relations Bd.
Bd. (1987)
(1987) 189
189 Cal.App.3d
Cal.App.3d 293,
293, 304.)
304.)
Employment Relations
In assessing
assessing the
determine whether
whether the
the employer's
employer's true
true
In
the evidence,
evidence, PERB's
PERB's task
task is
is to
to determine
motivationfor
fortaking
takingthe
theadverse
adverse action
action was
was the
the employee's
employee's protected
(Regents of
ofthe
the
motivation
protected activity.
activity. (Regents

University of
of California
California (1993)
(1993) PERB
PERB Decision
Decision No.
1028-H (Regents);
Unified
University
No. 1028-H
(Regents);McFarland
Mcfarland Unified
School
(1990) PERB
PERB Decision
Decision No.
786, aff'd
McFarlandUnified
UnifiedSchool
School Dist.
Dist. v.v.
School District
District (1990)
No. 786,
aff'd McFarland
Public
Employment Relations
Relations Bd.
228 Cal.App.3d
166.) (City
(CityofofSanta
SantaMonica
Monica(2011)
(2011)
Public Employment
Bd. (1991)
(1991) 228
Cal.App.3d 166.)
PERB Decision
Decision No.
No. 2211-M
2211-M (Santa
(Santa Monica);
Monica); Baker
Baker Valley
Valley Unified
UnifiedSchool
School District
District(2008)
(2008)
PERB
PERB Decision
Decision No.
No. 1993
1993 (Baker
(Baker Valley);
Valley); Moreland
MorelandElementary
Elementary School
School District
District(1982)
(1982)PERB
PERB
PERB
Decision No.
No. 227
227 ["Disciplinary
["Disciplinaryaction
actionmay
maybebewithout
withoutjust
justcause
causewhere
whereititisisbased
basedon
onany
any of
ofaa
Decision
host of
ofimproper
improperor
orunlawful
unlawfulconsiderations
considerationswhich
whichbear
bearno
norelation
relationtotomatters
matterscontemplated
contemplatedby
by
host
Relations Act
Act (EERA)*]
(EERA)4]and
andwhich
whichthis
thisBoard
Boardisistherefore
therefore
[[the
the Educational
Educational Employment
Employment Relations
without power
power to
to remedy."];
remedy."]; San
San Bernardino
Bernardino City
CityUnified
UnifiedSchool
SchoolDistrict
District(2004)
(2004)PERB
PERB
without
Decision No.
No. 1602.)
1602.) Rather,
Rather,"PERB
"PERBweighs
weighsthe
theemployer's
employer'sjustifications
justificationsforforthe
theadverse
adverse
Decision
action against
against the
(Baker Valley.)
Valley.) "Once
"Once
action
the evidence
evidenceof
ofthe
theemployer's
employer'sretaliatory
retaliatorymotive."
motive." (Baker
PERB determines
determines that
that the
the employer
not take
take action
an unlawful
reason, its
inquiry isisat
at
PERB
employer did
did not
action for
for an
unlawful reason,
its inquiry

an end;
end; PERB
PERB has
has no
no authority
authority to
to determine
determine whether
whetheradverse
adverse action
action not
not motivated
motivatedby
byprotected
protected
an
activitywas
was just
justor
or proper."
proper."(Santa
(SantaMonica.)
Monica.)Our
Our
authority
remedyadverse
adverseactions
actionsextends
extends
activity
authority
toto
remedy
only to
to that
that action
action which
whichisisunlawful
unlawfulunder
underour
ourstatutes.
statutes. (Regents;
(Regents; San
San Ysidro
Ysidro School
School District
District
only
(1980) PERB
PERB Decision
Decision No.
No. 134.)
134.)We
Wedodonot
notdetermine
determinewhether
whetherthe
theemployer
employerhad
hadjust
justcause
causetoto
(1980)

4

EERAisiscodified
codifiedatatsection
section3540
3540etetseq.
seq.
EERA
33

take adverse
adverse action,
nor whether
whether itit was
was correct
correct in
in its
itsdetermination
determinationthat
thatthe
theemployee
employeeengaged
engaged
take
action, nor
in misconduct.
misconduct. (Santa
(Santa Monica.)
Monica.)
in
In conclusion,
conclusion, having
having reviewed
reviewed the
the record
record thoroughly,
thoroughly, we
we agree
agree with
the ALJ
ALJ that,
that,
In
with the

although there
there was
was direct
direct evidence
evidence that
that the
the University
Universitywas
wasmotivated
motivatedininpart
partbybyEstes's
Estes's
although
protected activity
activityinindeciding
decidingtototake
takeadverse
adverse action,
action, the
the University
University established
established that
that itit would
would
protected
have taken
taken the
the same
same action
We further
further
have
action even
even if
if Estes
Estes had
hadnot
notengaged
engagedininthe
theprotected
protectedactivity.
activity. We
agree that
true motivation
motivationinindeciding
decidingtoto
agree
that the
the evidence
evidence failed
failed to
to establish
establish that
that the
the University's
University's true
suspend and
and terminate
Estes was
was based
based upon
activityrather
ratherthan
thanon
onits
itsexpressed
expressed
suspend
terminate Estes
upon his
his protected
protected activity
concerns over
over his
his behavior
behavior in
inthe
theworkplace.
workplace.
concerns
ORDER
ORDER
The complaint
complaint and
and underlying
underlying unfair
unfairpractice
practice charge
charge in
in Case
Case No.
are
The
No. LA-CE-1120-H
LA-CE-1120-H are
hereby DISMISSED.
DISMISSED.
hereby

Chair Martinez
Martinez and
and Member
Member Huguenin
Huguenin joined
joined in
in this
this Decision.
Decision.
Chair
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STATE OF CALIFORNIA
CALIFORNIA
PUBLIC
EMPLOYMENT
RELATIONSBOARD
BOARD
PUBLIC EMPLOYMENT RELATIONS
JEFFREYESTES,
ESTES,
JEFFREY

UNFAIRPRACTICE
PRACTICE
UNFAIR
CASE NO. LA-CE-1120-H
LA-CE-1120-H
CASE

Charging Party,
Party,
Charging
V..
V

REGENTS OF
OF THE
THE UNIVERSITY
UNIVERSITYOF
OF
REGENTS
CALIFORNIA
(IRVINE),
CALIFORNIA (IRVINE),

PROPOSED DECISION
DECISION
PROPOSED
(July
31,
2012)
(July 31, 2012)

Respondent.
Respondent.
Appearances: Jeffrey
JeffreyEstes
Estes on
on his
his own
own behalf;
behalf; Samuel
Samuel A.
A.Strafaci,
Strafaci,Senior
SeniorLabor
LaborRelations
Relations
Appearances:
Consultant,
Regents of
of California
California(Irvine).
(Irvine).
Consultant, for
for Regents
of the
the University
University of
Before Eric
Eric J.
J. Cu,
Cu, Administrative
AdministrativeLaw
LawJudge.
Judge.
Before
PROCEDURAL HISTORY
HISTORY
PROCEDURAL
In this
this case,
case, aa former
former higher
higher education
education employee
employee alleges
alleges that
that aa higher
education
In
higher education
employer suspended
suspended and
retaliation for
for engaging
engaging in
in
employer
and then
then terminated
terminated his
his employment
employment in
in retaliation
protected activities.
activities. The
Theemployer
employerdenies
deniesany
anywrongdoing.
wrongdoing.
protected
On September
September 29,
29, 2010,
2010, Jeffrey
Estes filed
an unfair
practice charge
charge with
the Public
Public
On
Jeffrey Estes
filed an
unfair practice
with the
Employment Relations
Relations Board
Board (PERB
(PERB or
or Board),
Board), alleging
alleging that
that the
the Regents
Regents of
of
Employment
of the
the University
University of
Californiaat
at Irvine
Irvine(University)
(University)violated
violatedthe
theHigher
HigherEducation
EducationEmployer-Employee
Employer-Employee Relations
Relations
California
1

Act (HEERA)'
(HEERA)based
basedupon
uponmultiple
multipletheories.
theories.Estes
Estesamended
amendedhis
his charge
charge first
first on
on March
March21,
21,
Act
11, and again
again on
on May
May 6, 2011.
11. On June
June 1,1, 2011,
2011, the
the PERB Office of the
theGeneral Counsel
Counsel
2011,
dismissed
allegations in the
thecharge
charge except
except the
the claims
claimsthat
thatthe
theUniversity
Universitysuspended
suspendedand
and
dismissed all allegations
terminated Estes's
Estes's employment
retaliation for
for filing
filingaagrievance,
grievance,discussing
discussing contractual
contractual
terminated
employment in
in retaliation

1
HEERA
codified
Government
Codesection
section3560
3560etetsequentes.
sequentes.
HEERA
is is
codified
at at
Government
Code

rights, and/or
and/or filing
filingthe
theinstant
instantunfair
unfairpractice
practicecharge
chargeininSeptember
September2010."
2010. On
Onthose
those
rights,
2

allegations, PERB
PERB issued
issued aa complaint.
OnJune
June 17,
17, 2011,
2011, the
the University
Universityfiled
filedanananswer
answertotothe
the
allegations,
complaint. On
PERB complaint
complaint admitting
admittingall
allallegations
allegationsexcept
exceptthat
thatthere
therewas
wasany
anycausal
causal connection
connectionbetween
between
PERB
Estes's protected
protected activities
and his
his suspension
suspension and
TheUniversity
Universityalso
alsoasserted
asserted
Estes's
activities and
and termination.
termination. The
multipleaffirmative
affirmativedefenses.
defenses.
multiple
An
informalsettlement
settlementconference
conference was
was held
held on
on July
July13,
13,2011,
2011, but
butthe
the matter
matter was
was not
not
An informal
resolved. PERB
PERBheld
heldaaformal
formalhearing
hearingon
onsix
sixnon-consecutive
non-consecutivedays
daysbetween
betweenNovember
November17,
17,
resolved.
2011 and
23, 2012.
2012. On
On July
July 16,
16, 2012,
2012, the
2011
and April
April 23,
the parties
parties filed
filed simultaneous
simultaneousclosing
closingbriefs.
briefs. At
At
that point,
point,the
therecord
recordwas
was closed
closed and
and the
the matter
matter was
was submitted
submittedto
toPERB
PERBfor
fordecision.
decision.
that
FINDINGS OF
OF FACT
FACT
FINDINGS
The Parties

The University
is an
an employer
employer within
the meaning
meaning of
of HEERA
HEERA section
section 3562(g).
3562(g). Prior
Priortoto
The
University is
within the
January 20,
20, 2011,
201 i, Estes
Estes was
the meaning
meaning of
of HEERA
HEERA
January
was an
anemployee
employeeof
ofthe
theUniversity
University within
within the
section3562(e).
3562(e).
section

The Instructional
InstructionalTechnology
Technology Department
Department
The
The University
Universityoperates
operates aa Continuing
ContinuingEducation
Educationprogram
programthat
thatoffers
offersfee-based
fee-basedcourses
courses
The
to the
the public.
public.Oftentimes,
Oftentimes,Continuing
Continuing
Education
courseshave
havea atechnology
technologycomponent,
component,
to
Education
courses
including"online"
"online"classes,
classes,where
wherestudents
students can
can view
viewand
and participate
participate inininstructor
instructorlectures
lecturesvia
via
including
the Internet.
Internet. The
The Instructional
InstructionalTechnology
Technology(ITECH)
(ITECH)Department
Departmentsupports
supportsthe
thetechnology
technology
the
operations
Education program.
program. At
Atall
alltimes
timesrelevant
relevanttotothis
thiscase,
case, Wayne
Wayne
operations of
of the
the Continuing
Continuing Education
Swift
was the
the Director
oflTECH
and was
was Estes's
Estes's direct
supervisor. Jill
Jill James,
James, the
of
Swift was
Director of
ITECH and
direct supervisor.
the Director
Director of

2
ThePERB
PERBcomplaint
complainterroneously
erroneouslyalleged
allegedthat
thatsome
some of
ofthese
these activities
activities occurred
occurred in
The
2011. During
Duringthe
theformal
formalhearing,
hearing,the
theparties
partiesagreed
agreedtotoamend
amendthe
the PERB
PERB complaint
complainttotoreflect
reflect
2011.
that
the
listed
protected
activities
occurred
in
20
I
0,
not
2011.
that the listed protected activities occurred in 2010, not 2011.
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InformationServices,
Services, supervises
supervises Swift.
Swift. Robert
RobertRude,
Rude,the
theAssistant
AssistantDean
Dean of
ofUniversity
University
Information
Extension has
has overall
for Continuing
Continuing Education
Education operations,
operations, including
including ITECH.
ITECH.
Extension
overall responsibility
responsibility for
One of
ofthe
the positions
positions at
at ITECH
ITECHisis the
the Computer
Computer Resource
Resource Specialist
Specialist II
II (CRS).
(CRS). The
Thejob
job
One
duties
of this
this position
positioninclude
includeproviding
providingtechnical
technicalassistance
assistancetotoboth
bothinstructors
instructorsand
andstudents,
students,
duties of
updating
calendars, testing,
configuring, and
and cleaning
cleaning the
the Extension
Extensioncomputer
computer
updating calendars,
testing, repairing,
repairing, configuring,
laboratory (computer
(computer lab)
lab) computers,
computers, and
and coordinating
coordinating the
the work
work of
ofstudent
student employees.
employees. The
The
laboratory
CRS position
position isis expected
expected to
to be
be familiar
familiar with
withvarious
varioussoftware
softwareapplications
applicationssuch
suchas
as WebEx,
WebEx,
CRS
used for
for creating
creating online
onlineclassroom
classroomenvironments,
environments,PowerCampus,
PowerCampus,used
used to
tocreate
create and
and maintain
maintain
used
calendars, and
(VoPP), used
used by
overlay lecture
lecture or
or other
other
calendars,
and Voice-Over
Voice-Over Power-Point
Power-Point (VoPP),
by instructors
instructors to
to overlay
narrationinto
intosynchronous
synchronousaudio-video
audio-videopresentations.
presentations. The
TheCRS
CRSposition
positionisispart
partofofa a
narration
bargainingunit
unitthat
thatisisrepresented
represented by
by the
the University
UniversityProfessional
Professional and
and Technical
Technical Employees
Employees
bargaining
Union (UPTE).
(UPTE).
Union
The
Department also
also employs
II and
and III
IIIpositions
positionsthat
that
The ITECH
ITECH Department
employs Program
Program Analyst
Analyst (PA)
(PA) II
have
expertise than
Generallyspeaking,
speaking,only
onlythe
thePA
PA
have more
more technical
technical expertise
than the
the CRS
CRS position.
position. Generally
positions
perform complex
complex functions
functions involving
involvingthe
theExtension's
Extension'scomputer
computernetworks
networksand
and
positions perform
servers. ItItisisunclear
unclearwhether
whetherthe
the PA
PAposition
positionisisrepresented
represented by
by UPTE.
UPTE.
servers.

Estes's Work
Performance From
FromOctober
October2007
2007 Through
ThroughJune
June2009
2009
Estes's
Work Performance
On October
October 5,
5, 2007,
2007, Estes
Estes was
his job
jobduties
duties
On
was hired
hired as
asaapart-time
part-timeCRS.
CRS. Initially,
Initially, his
included using
using various
various software
software programs
programs to
to monitor,
monitor, test,
test, or
or troubleshoot
troubleshoot different
different University
University
included
Extension operations.
operations. For
Forexample,
example,Estes
Estesmonitored
monitoredonline
onlineclasses
classesand
andother
otherExtension
Extensionevents
events
Extension

using the
the WebEx
WebEx software.
software.
using

The
rated Estes
Estes as
as "Exceeds
during his
his first
firstperformance
performance
The University
University rated
"Exceeds Expectations"
Expectations" during
evaluation (2007-2008).
(2007-2008). Among
Amongother
other comments,
comments, Swift
Swift praised
praised Estes
Estes for
with
evaluation
for his
his familiarity
familiarity with
differentcomputer
computeroperating
operatingsystems
systemsand
and his
his ability
abilitytotoassist
assiststudents
studentsand
and instructors
instructorsusing
using
different
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ITECHequipment
equipment and
and software.
software. InInthe
thenext
nextevaluation
evaluation(2008-2009),
(2008-2009),the
the University
Universityagain
again
ITECH
rated Estes
Estes as
as "Exceeds
Swiftagain
againcommended
commended Estes
Estes for
for his contributions
contributionsto
to
rated
"Exceeds Expectations."
Expectations." Swift
the ITECH
ITECHdepartment,
department, but
butalso
alsocommented
commentedthat
thathe
he"sometimes
"sometimeschallenge[d]
challenge[ d]established
established
the
policies and
and procedures
procedures in
Swiftalso
also
policies
in an
an inappropriate
inappropriate manner
mannerby
by e-mail
e-mail and
and during
during meetings."
meetings." Swift
commented
few times
times when
when [Estes]
[Estes] perceived
perceivedpolicies
policiesand
andprocedures
procedures as
as
commented that
that there
there "were
"were aa few
being unfair
unfairor
orinefficient
inefficientand
and[he]
[he]spent
spenttoo
toomuch
muchtime
timedebating
debatingthese
theseinstead
instead of
ofdirectly
directly
being
addressing support
supportissues."
issues."
addressing
Changes
in 2009
2009
Changes at
at ITECH
ITECH in

Startinginin2009,
2009,the
theUniversity
UniversityExtension
Extensionexperienced
experiencedaanoticeable
noticeableswell
swellinindistance
distance
Starting
learningactivity,
activity,such
suchasasincreases
increasesininWebEx
WebExbased
basedmeetings
meetingsand
andaaconcomitant
concomitantneed
need for
for
learning
additional VoPP
VoPP production.
production. As
Asaaresult,
result,Estes
Estes was
was assigned
assigned additional
work including
including
additional
additional work
creating new
new WebEx
WebEx meetings
meetings and
and posting
posting them
them onto
onto the
the University
UniversityExtension
Extensionweb
webpage.
page.
creating
Regarding VoPP,
VoPP, Estes
Estes was
was assigned
assigned to
convert the
the presentations
presentations into
into video
video files,
files,rather
ratherthan
than
Regarding
to convert
merely testing
testing those
those files
files during
duringthe
theconversion
conversionprocess.
process. Estes
Estescomplained
complainedthat
thatthese
these new
new job
job
merely
duties were
were previously
previouslyperformed
performedby
byPA
PApositions,
positions,not
notthe
theCRS.
CRS.
duties
On July
July13,
13,2009,
2009,Swift
Swiftmet
metwith
with
Estesand
andraised
raisedsome
someconcerns
concernsabout
aboutEstes's
Estes'srecent
recent
On
Estes
workplace interactions.
interactions. Swift
Swiftcommented
commentedthat
thatother
otherstaff
stafffelt
feltthat
thatEstes
Esteswas
wasuncooperative
uncooperativeand
and
workplace
argumentative during
during meetings,
meetings, that
that he
he inappropriately
inappropriatelychallenged
challengeddepartment
department policy,
policy,and
andthat
that
argumentative
he avoided
avoided doing
doing his
his job
jobby
bydeferring
deferringtotoother
otherstaff
staffororchallenging
challengingthe
theassignment
assignment policy.
policy.
he

Swiftdirected
directedEstes
Estes to
to change
change his
his communication
communicationwith
withothers
othersand
andtotofocus
focuson
onhis
hisjob
jobduties.
duties.
Swift
Swiftalso
also commented
commented about
about the
the cleanliness
cleanliness of
Swiftmemorialized
memorializedhis
his
Swift
of the computer labs.
labs. Swift
concerns in
in an
an e-mail
e-mail message
message dated
dated July
July 16,
16,.2009.
Estesresponded
respondedtotothis
thise-mail
e-mailmessage,
message,
concerns
2009. Estes
stating that
that more
more often
oftenthan
thannot,
not,computer
computerlabs
labsare
areclean
cleanand
and noting
notingthat,
that,during
duringthe
thepast
pastyear,
year,
stating
the ITECH
ITECHDepartment
Departmentassumed
assumedmore
morefunctions
functionsand
andbegan
beganusing
usingnew
newsoftware.
software.
the
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Estes's Request
UPTE Representation
Representation
Estes's
Request for
for UPTE

InSeptember
September2009,
2009, Estes
Estes approached
approached UPTE
UPTE representative
representative Michael
MichaelMoore
Mooreabout
abouthis
his
In
beliefthat
thatSwift
Swifthad
hadbeen
been assigning
assigning him
him job
jobduties
duties outside
outside scope
scope of
ofthe
the CRS
CRS job
description.
belief
job description.
On September
September 17,
17, 2009,
and Moore
Moore to
to discuss
discuss the
the matter.
matter.
On
2009, Estes
Estes requested
requestedaameeting
meetingwith
with Swift
Swift and
Estes also
Swiftthat
thathe
he wished
wishedtotoeither
eitherbe
bereclassified
reclassifiedas
asaaPA
PAororthat
thathe
heno
no
Estes
also explained
explained to
to Swift
longer be
be assigned
assigned more
Swiftagreed
agreed to
to meet
meet but
but scheduling
scheduling discussions
discussions
longer
more advanced
advancedjob
job duties.
duties. Swift
continued until
until November
November 2009.
2009. No
Nomeeting
meeting was
was held
held due
due to
to Moore's
Moore's unavailability
unavailabilityand
and
continued
because
needed attention.
because another
another project
project came
came up
up that
that needed
attention.
Around that
that time,
time, Estes
Estes participated
participated in
inaa one-day
one-day demonstration
demonstration on
on behalf
behalfof
ofUPTE
UPTEtoto
Around
protest the
the University's
University'sconduct
conductduring
duringongoing
ongoingcontract
contractnegotiations.
negotiations.Estes
Estesdescribed
describedthe
the
protest
demonstration as
as aa "strike."
Nofurther
furtherdetail
detailwas
wasprovided
providedabout
aboutthe
thedemonstration
demonstrationand
andno
no
demonstration
"strike." No
evidence was
was presented
presented that
or any
any other
other ITECH
ITECHrepresentative
representativewas
wasaware
awareofofEstes's
Estes' s
evidence
that Swift
Swift or
participationininthe
thedemonstration.
demonstration.
participation

The University's
University'sCounseling,
Counseling,Investigation,
Investigation,and
andIssuance
Issuance of
of Written
WrittenWarning
Warning#1#1
The
In February
February 2010,
2010, some
some ITECH
laptop computers
computers became
became infected
Swift
In
ITECH laptop
infected with
with aa virus.
virus. Swift
assigned Steven
PA III
IIItotoaddress
address the
the issue,
issue, which
However, after
after
assigned
Steven Gilmer,
Gilmer, an
an ITECH
ITECH PA
which he
he did.
did. However,
learning
that the
the matter
matter had
had been
been resolved,
Estes sent
staff
learning that
resolved, Estes
sent an
an e-mail
e-mail message
messagetotoall
all ITECH
ITECH staff
explaining that
thathe
he was
was uncomfortable
uncomfortable with
with Gilmer's
Gilmer'sconduct.
conduct. Swift
Swiftinformed
informedEstes
Estesthat
thatthe
the
explaining
communicationwas
was inappropriate.
inappropriate.
communication
On February
February 25,
25, 2010,
2010, Swift
Swiftmet
met with
withEstes
Estes to
to discuss
discuss Estes's
Estes's attitude
Swift
On
attitude at
at work. Swift
described Estes as
incidentswhere
wherehe
heobserved
observed Estes
Estes
described
as "argumentative
"argumentative and
and disruptive,"
disruptive," citing incidents
having an
in front
front oof other staff. Swift later testified
having
an "angry
"angry outburst"
outburst" or
or arguing
arguing with Swift
Swift in
that he
he observed
observed at
incidents around
around that
that time
time including
including aa "violent
"violent
that
at least
least two
two other
other similar
similar incidents
emotional outburst"
outburst"where
whereEstes
Estes used
used profanity.
profanity. Swift
Swiftalso
alsonoted
notedthat
thatEstes
Estesdisobeyed
disobeyed his
his
emotional
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order to
to stop
stop sending
sending argumentative
argumentative e-mail
e-mailmessages
messages to
all staff
staffconcerning
concerninghis
hispersonnel
personnel
order
to all
complaints. Estes
Estes later
later informed
informed Swift
Swiftininan
ane-mail
e-mailmessage
message of
ofhis
his "preference
"preference to
to have
have [his]
[his]
complaints.
union representative]
rep[resentative]present
present in
inany
any meeting
meeting that
that might
mighthave
have even
even the
the merest
of being
being of
of
union
merest whiff
whiff of
disciplinarynature
nature so
so [the
[the February
February 25,
25, 2010]
201 O] meeting
meeting was
was purely
purely informational."
informational."
aa disciplinary
On March
March 2,
2, 2010,
2010, Swift
Swift attempted
attempted to
to give
give Estes
Estes aa "Confirming
Memo"describing
describingthe
the
On
"Confirming Memo"
meeting.Estes
Estesrefused
refusedtotoaccept
acceptthe
thedocument
documentbecause
because he
he did
did not
nothave
have UPTE
UPTErepresentation.
representation.
meeting.
Swiftissued
issued the
the memorandum
memorandum to
to Estes
Estes on
on March
March4,
4, 2010.
2010.
Swift
On March
March9,9,2010,
2010, Gilmer
Gilmersent
sentaa letter
letterto
to University
UniversityExtension
ExtensionHuman
HumanResources
Resources
On
Director, Harriet
HarrietWhitmyer,
Whitmyer,complaining
complainingabout
aboutEstes's
Estes's treatment
treatment of
ofboth
both him
him and
and Swift.
Swift.
Director,
Gilmeralso
also complained
complainedthe
theEstes
Estes showed
showed students
students videos
some political
subjects most
most
Gilmer
videos "about
"about some
political subjects
often centering
centering around
around the
the definition
definitionofofaafamily
familyand
andsexual
sexualpreferences."
preferences."
often
On March
March10,
10,2010,
2010,Whitmyer
Whitmyerrequested
requestedEstes's
Estes'spresence
presence atatan
an investigatory
investigatorymeeting
meeting
On
to discuss
discuss Gilmer's
complaints and
and other
other issues.
issues. Whitmyer
Whitmyerinvited
invitedEstes
Estes to
to bring
bringan
an UPTE
UPTE
to
Gilmer's complaints
representative to
to the
the meeting.
meeting. The
Theparties
partiesagreed
agreed to
to meet
meet on
on April
April6,6,2010.
2010.
representative
On March
March 18,
18, 2010,
2010, Swift
Swiftissued
issued Estes
Estes aa document
WarningOn
document entitled
entitled "Written
"Written WarningContinued
Warning #1).
#1). The
The basis
basis for
for
Continued Argumentative
Argumentative and
and Insubordinate
InsubordinateBehavior"
Behavior" (Written
(Written Warning
the written
writtenwarning
warningwas
wasEstes's
Estes'sconduct
conductduring
duringthe
theFebruary
February25,
25, 2010
2010 meeting,
meeting, his
his refusal
refusal to
to
the
accept the
March 2,
2, 2010
2010 confirming
confirmingmemorandum,
memorandum, and
and his
his continued
continued effort
efforttotoargue
argue with
with
accept
the March
Swiftover
overthe
theissues
issues covered
covered in
in the
the February
February 25,
25, 2010
2010 meeting.
meeting. On
OnMarch
March26,
26,2010,
2010,Estes
Estes
Swift
filed aa grievance
grievance over
over the
the issuance
issuance of
Written Warning
Warning#1.
# 1. There
Therewas
wasno
noshowing
showingthat
thatany
any
filed
of Written

ITECHrepresentative
representative was
was aware
aware of
of this
this grievance.
grievance. The
Theoutcome
outcomeofofthe
thegrievance
grievance was
was not
not
ITECH
established in
in the
the record.
record.
established
Around the
the same
same time,
time, Estes
Estes requested
Around
requested that
that the
the parties
partiesparticipate
participate in
in the
the University's
University's
Campus Mediation
Program run
run by
by the
the Ombudsman's
Ombudsman's Office
Office along
along with
withan
anUPTE
UPTE
Campus
Mediation Program
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representative. The
The University
Universitydeclined
declinedEstes's
Estes'srequest
request because
because Whitmyer
and Rude
Rude felt
that
representative.
Whitmyer and
felt that
mediationwould
wouldnot
notbe
beproductive.
productive.
mediation
On April
April6,6,2010,
2010,the
theparties
parties participated
participated in
in the
the previously
previouslyscheduled
scheduled meeting. Estes
Estes
On
was present,
present, along
along with
with UPTE
UPTErepresentative
representative Sue
Sue Cross,
Cross, Rude,
and Whitmyer.
Whitmyer.
was
Rude, Swift
Swift and
Whitmyer
questioned Estes
Estes regarding
regarding multiple
multiplesubjects,
subjects, including
includingstudent
studentEstes's
Estes'sinteractions
interactions
Whitmyer questioned
with Gilmer
Gilmerand
andSwift.
Swift.Estes
Esteswas
wasalso
alsoasked
askedabout
abouthis
hisuse
use of
ofUniversity
Universitycomputers
computerstotodisplay
display
with
sexual or
material. Estes
Estes denied
denied any
any wrongdoing.
The University
Universitydecided
decided that
that no
no
sexual
or political
political material.
wrongdoing. The
further action
actionwas
wasnecessary
necessaryafter
afterthe
themeeting.
meeting.
further

The Decision
Decision to
to Convert
Convert the
the CRS
CRS Position
Position
The
In or
or around
around April
April2010,
2010,James,
James, Rude,
Rude, Swift,
Swift,and
andWhitmyer
Whitmyerdiscussed
discussedhow
howtotoaddress
address
In
the increased
increased workload
and evolving
technological needs
needs of
The
the
workload and
evolving technological
of the
the University Extension. The
group felt
felt that
that ITECH
ITECHneeded
needed aa full-time
full-timePA-level
PA-levelposition
positionrather
ratherthan
thanthe
thepart-time
part-timeCRS
CRS
group
positionfilled
filledbybyEstes.
Estes.The
Thegroup
groupconsidered
consideredeliminating
eliminatingthe
theCRS
CRSposition
positionand
andlaying
layingEstes
Estes
position
off, but
butfelt
feltthat
thatEstes
Estesshould
shouldhave
have the
the opportunity
opportunityto
toqualify
qualifyfor
forthe
theposition
positionasashehehad
had
off,
requested. The
The group
group then
then decided
decided that
would convert
convert Estes's
Estes's CRS
CRS position
to full-time
full-timeand
and
requested.
that it
it would
position to
then
him to
to become
become aa PA.
When the
the University
Universityinformed
informedEstes
Estes of
ofthis
thisdecision,
decision, he
he said
said
then train
train him
PA. When
he preferred
preferred to
to remain
remain part-time.
part-time. The
TheUniversity
Universitydid
didnot
notreverse
reverse its
itsdecision.
decision. Estes's
Estes's
he
conversion from
from partpart- to
to full-time
full-timewas
waseffective
effectiveon
onororaround
aroundJuly
July6,6,2010.
20 l 0.
conversion

The Issuance
Issuance of
Warning#2
#2
The
of Written
Written Warning

On July
July 7,
7, 2010,
2010, Swift
Swiftinformed
informedEstes
Estesthat
thathe
he was
was placing
placingEstes
Estes in
in charge
charge of
of all
all WebEx
WebEx
On
recordings, including
includingdownloading
downloadingclasses
classesand
andposting
postingthem
themonto
ontothe
theExtension
Extensionwebsite.
website.Estes
Estes
recordings,
again complained
that those
those WebEx
performed by
by Swift
Swiftororother
other
again
complained that
WebEx duties
duties were
were typically
typically performed
positionswith
withmore
moretechnical
technicalexpertise
expertisethan
thanthe
theCRS
CRS position.
position.On
OnJuly
July9,9,2010,
2010,Rude
Rudesent
sent
positions
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Estes an
message stating
from his
his
Estes
an e-mail
e-mail message
stating that
that he
he considered
consideredEstes's
Estes'sdisregard
disregardfor
for directions
directions from
supervisortotobe
beargumentative
argumentativeand
andunacceptable.
unacceptable.
supervisor
On July
July 26,
26, 2010,
2010, Gilmer
Gilmer informed
informedEstes
Estes via
viae-mail
e-mailthat
thatSwift
Swiftwanted
wantedhim
him(Estes)
(Estes)toto
On
installnew
newcomputers
computersininone
oneofofthe
thecomputer
computerlabs.
labs.Estes
Estesasked
askedwhether
whetherthe
theassignment
assignmentwas
was
install
mandatory or
ormerely
merelyaatraining
trainingexercise
exerciseand
andGilmer
Gilmerresponded
respondedthat
thatSwift
Swiftexpected
expectedthe
the
mandatory
assignment to
to be
be completed
completed that
that week.
week.
assignment
Estes replied
replied on
on July
July 27,
27, 2010,
2010, stating
stating in
in part
part "I"Iam
ampuzzled
puzzled-you
seemedto
to suggest
suggest
Estes
- you seemed
that
unwillingtotoinstall
installnew
newcomputers
computersininour
ourclassrooms,
classrooms, despite
despite two
two different
different emails
emails
that I'm
I'm unwilling
from me
me to
to the
the contrary.
contrary ....
Yourinterpretation
interpretationhas
hasno
nofoundation,
foundation,certainly
certainlynot
notbased
basedon
on
from
. . . Your
what II wrote."
wrote."Estes
Estesthen
then said
said "I'd
"I'dask
ask that
that you
you review
review what
what II wrote
wrote [in
[in prior
prior e-mail
e-mail
what
correspondence] and
and re-evaluate
re-evaluate this
I'dalso
alsohope
hopethat
thatother
otherrecollections
recollectionsyou
you
correspondence]
this misperception.
misperception. I'd
have regarding
regarding me
me are
are not
similarlycolored
coloredby
byunfounded
unfoundedreasoning."
reasoning."
have
not similarly
Gilmerresponded
responded to
to Estes's
Estes's e-mail
e-mail later
laterthat
thatday,
day, stating
statingthat
thathe
he was
was "disturbed"
"disturbed"by
by
Gilmer
Estes'
response because
that nothing
nothing ininhis
hisearlier
earliermessages
messagessuggested
suggested that
thathe
he thought
thought
Estes'ss response
because he
he felt
felt that
Estes was
to perform
perform the
the assigned
assigned task.
Gilmersent
sent aa copy
copy of
of his
his reply
reply to
to Swift.
Swift.
Estes
was unwilling
unwilling to
task. Gilmer
On August
August11,
11,2010,
2010,Rude
Rude issued
issued Estes
Estes aa document
"Second Written
Written Warning
Warning
On
document entitled
entitled "Second
ContinuedArgumentative
Argumentativeand
and Disruptive
DisruptiveBehavior"
Behavior"(Written
(WrittenWarning
Warning#2),
#2),accusing
accusingEstes
Estesof
of
-- Continued
disrespectful
behavior exhibited
exhibitedtowards
towardsGilmer.
Gilmer.Rude
Rudestated
statedhis
hisopinion
opinion
that
Estes'sresponse
response
disrespectful behavior
that
Estes's
to Gilmer's
Gilmer'sJuly 26,
26,201010e-mail
e-mailmessages
messages was
was "argumentative
"argumentative and
and counter-productive"
counter-productive"and
and
to
that he
he felt
to "provoke
"provoke and
and antagonize
antagonize Mr.
Rudealso
also
that
felt Estes was
was intentionally
intentionally trying
trying to
Mr. Gilmer."
Gilmer." Rude
cited previous
previous attempts
attempts to
to correct
correct Estes's
Estes's behavior,
behavior, including
includingcounseling
counselingon
onOctober
October29,
29,2009,
2009,
cited
December 10,
10, 2009,
2009, and
and February
February 25,
25, 2010,
2010, through
through Written
WrittenWarning
Warning#1,
#1,and
andthrough
throughRude's
Rude's
December
July 9,
9, 2010
2010 e-mail
e-mail message
message about
Rude later
later met
met with
with
July
aboutfollowing
following supervisorial
supervisorial instruction.
instruction. Rude
Gilmer
to counsel
counsel him
himabout
about his
his role
roleininthe
thee-mail
e-mailexchange
exchangewith
withEstes.
Estes.
Gilmer to
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Estes requested
requested time
a written
response to
Warning #2
#2 during
duringwork
work
Estes
time to
to draft
draft a
written response
to Written
Written Warning
hours. Swift
Swiftreplied
repliedthat
thatEstes
Estes could
could respond
respond during
during work-time
work-timeso
so long
long as
as itit did
did not
not interfere
interfere
hours.
with his
his work
workperformance.
performance.On
OnSeptember
September7,7,2010,
2010,Estes
Estesfiled
fileda agrievance
grievanceover
overthe
theissuance
issuance
with
of Written
WrittenWarning
Warning#2.
#2.The
Thegrievance
grievancewas
wasdenied
deniedononSeptember
September24,
24,2010.
2010.
of
The September
September 2010
2010 Sick
The
Sick Leave
Leave Incident
Incident

On September
September 88 and
and 9,
9, 2010,
2010, Wednesday
Wednesday and
and Thursday,
Thursday, Estes
Estes took
took two
twoconsecutive
consecutive
On
sick days.
days. On
OnSeptember
September 9,
9, 2010,
2010, Swift
informed Estes
Estes via
policy requires
requires
sick
Swift informed
via e-mail
e-mail that
that "HR
"HR policy
[Estes] to
to provide
provideaa doctor's
doctor'snote
noteupon
uponreturn
returntotowork
workfor
forananabsence
absenceofofthree
threeorormore
more
[Estes]
consecutive sick
sick leave
leave days."
According to
to Section
Section 39(D)(3)
39(D)(3) of
of the
theUniversity/UPTE
University/UPTE
consecutive
days." According
contract, the
the University
Universitymay
mayrequire
requiredocumentation
documentationforforsick
sick
leave
absencesless
lessthan
thanthree
threedays
days
contract,
leave
absences
only when
when ititappears
appears to
to be
be justified
and the
the University
Universitygives
givesthe
theemployee
employee advance
advance written
written
only
justified and
notice that
thatdocumentation
documentationwould
wouldbe
berequired.
required.
notice
That day,
day, Estes
Estes replied
replied to
to Swift's
Swift'se-mail
e-mailmessage
messagestating
statingthat
thathe
hebelieved
believedthat
thatthe
the
That
UPTE-University
CollectiveBargaining
BargainingAgreement
Agreementstates
states "that
"thatififthree
threedays
days are
are EXCEEDED
EXCEEDED
UPTE-University Collective
then
be required.
required. This
Thishas
hasnever
neverbeen
been an
an issue
issue before.
Where is
is this
this coming
comingfrom
from
then aa note
note MAY
MAY be
before. Where
and where
Esteswas,
was, ininfact,
fact,absent
absent for
for aa third
thirdconsecutive
consecutive day
day on
on Friday,
Friday,
and
where is
is it
it justified?"
justified?" Estes
September 10,
10, 2010.
2010.
September
On or
or around
around September
September 10,
I 0, Swift
consulted with
Whitmyer. The
Thetwo
twodiscussed
discussed
On
10, 20
2010,
Swift consulted
with Whitmyer.
what Swift perceived to be a pattern by Estes tototake
takesick
sickleave
leavearound
aroundweekends
weekendsatatleast
leastonce
once
what
month over
over the
the past
past four
four months.
months. They
Theydid
didnot
notexamine
examineany
anyother
otheremployee's
employee's use
use of
ofsick
sick
per month
at that
that time.
time. However,
However,the record
recorddoes
doesinclude
includeevidence
evidence that other
other ITECH employees
employees
lleave
eave at
who took
took multiple
multiplesick
sickdays
days provided
provided aa doctor's
doctor's note
note or
or other
other verification.
verification. The
Thetwo
twodecided
decided
who
that itit would
wouldbe
beappropriate
appropriatetotorequire
requireEstes
Estestotoprovide
provideaadoctor's
doctor'snote
notebecause
becausethe
the
that
September 8-10,
8-10, 2010
2010absence
absence was
was again
again adjacent
adjacent to
to the
the weekend.
weekend.
September
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Later that
that day,
day, Swift
Swiftinformed
informedEstes
Estes via
viae-mail
e-mailthat
thatthe
the Extension
Extensionpolicy
policyand
andthe
theUPTE
UPTE
Later
contract allow
allowthe
the University
University to
to require
require aa doctor's
doctor's note.
note. Swift
Swiftdid
didnot
notmention
mentioneither
eitherhis
his
contract
discussion
Whitmyeror
orhis
hisconsideration
considerationofofEstes's
Estes'sprior
priorabsences
absences in
in this
this e-mail
e-mail
discussion with
with Whitmyer
message.
message.
Estes replied,
the UPTE
contract allowed for
for Swift
Swifttotorequest
requestaa
Estes
replied, asking
asking what
what section
section of
of the
UPTE contract
doctor's note.
note. Swift
Swiftreplied
repliedthat
thathehedid
didnot
nothave
havethe
theUPTE
UPTEcontract
contractononhand,
hand,but
butthat
thathis
his
doctor's
"expectation is
is that
that [Estes
[Estes would]
provide aa doctor's
doctor's note
note upon
upon [his]
[his] return
returnper
per [Swift's]
[Swift's]
"expectation
would] provide
previous message."
message." Over
Overthe
theweekend,
weekend,UPTE
UPTErepresentative
representativeCross
Crosse-mailed
e-mailedthe
the
previous
University/UPTEcontract
contracttotoSwift.
Swift.Estes
Estesagain
againasserted
assertedhis
hisbelief
beliefthat
thataanote
noteshould
shouldnot
notbe
be
University/UPTE
requiredfor
forabsences
absencesofofthree
threedays
daysororless.
less.
required
On
Monday, September
September 13,
13, 2010,
2010, Swift
Swift informed
informedEstes
Estes via
viae-mail
e-mailthat
thatsection
section39(D)(3)
39(D)(3)
On Monday,
ofthe
the UPTE
UPTE contract
contract allowed
allowed the
the University
Universitytotorequire
requireaadoctor's
doctor'sverification
verificationforforabsences
absencesless
less
of
than three
three days
days when
when itit appears
appears to
and ififprior
priornotice
noticeisisgiven
giventotothe
theemployee
employeethat
that
than
to be
be justified
justified and
verificationwas
wasnecessary.
necessary. Swift
Swiftstated
statedhis
hisbelief
beliefthat
thatboth
bothcriteria
criteriawere
weremet
metininthis
thiscase.
case.
verification
Estes replied
to Swift's
Swift'smessage,
message, but
but the
the contents
contents of
ofhis
his reply
replywere
were not
notincluded
includedininthe
therecord.
record.
Estes
replied to
Swiftmet
metwith
withEstes
Estesaround
aroundnoon
noonthat
thatday
dayand
andrequested
requestedthat
thatEstes
Estes produce
produce aa doctor's
doctor's
Swift
note. Estes
Estesasked
asked aa series
series of
of questions
questions about
about whether
whether he
for that
that day
day ififhe
he did
did
note.
he would
would be paid for
not have
have aa note
note and
and Swift
Swiftstated
statedthat
thathe
he would
wouldcheck
checkwith
withHuman
HumanResources
Resourcesand
andget
getback
backtoto
not
Estes. Swift
Swiftrecalled
recalledasking
askingEstes
Estes to
to produce
produce a
a doctor's
five times.
times. Estes
Estes recalled
recalled
Estes.
doctor's note four or five

asking Swift
Swiftwhether
whetherhe
he wanted
wanted to
to see
see the
no, would
you like
like me
me
asking
the note
note but
but Swift
Swift replied
replied "yes,
"yes, no,
would you
to get
get back
back to
to you
you on
onthat?"
that?"Estes
Estesdid
didnot
notproduce
produceaadoctor's
doctor'snote
noteatatthat
thattime.
time.
to
Ataround
around 5:00
5:00p.m.,
p.m.,that
thatday,
day, Swift
Swiftand
andRude
Rudespoke
spoke to
to Estes
Estes about
about the
At
the doctor's note
issue. Rude
Rudeasked
askedEstes
Esteswhether
whetherhe
hehad
hadaadoctor's
doctor'snote.
note.Estes
Estesagain
againasked
askedquestions
questionsabout
about
issue.
whether he
he would
would be
be paid
paid ififhe
hedid
didnot
notproduce
produceaanote.
note. Rude
Rudestated
stated that
that ititwas
was not
not the
the
whether

10
10

appropriatetime
timetotoaddress
addressthose
thosequestions
questionsand
anddemanded
demandedtotoknow
knowwhether
whetherEstes
Esteshad
hada a
appropriate
doctor'snote.
note.Rude
Ruderequested
requestedthe
thenote
notethree
threeororfour
fouradditional
additionaltimes
timesbefore
beforeEstes
Esteshanded
handedthe
the
doctor's
note to
to Swift.
Swift. On
OnSeptember
September23,
23, 2010,
2010, Estes
Estes filed
grievance over
The
note
filed aa grievance
over this
this incident.
incident. The
Universitydenied
deniedthe
thegrievance
grievanceon
onOctober
October14,
14,2010.
2010.
University
Estes's 2009-2010
2009-2010 Performance
Evaluationand
andSuspension
Suspension
Estes's
Performance Evaluation
On September
September 21,
21, 2010,
2010, Estes
Estes received
performance evaluation
evaluation from
fromthe
the
On
received his
his third
third performance
University.Estes's
Estes'soverall
overallperformance
performancewas
wasrated
rated as
as "Improvement
Needed." Swift
Swiftincluded
included
University.
"Improvement Needed."
multiplecomments
comments that
that Estes
Estes was
in his
his interactions
interactions with
with
multiple
was "disrespectful"
"disrespectful" and
and "confrontational"
"confrontational" in
other ITECH
ITECHstaff
staffand
andalso
also that
that he
he inappropriately
inappropriatelyobjected
objected to
to performing
performingtasks
tasks that
that were
were
other
included as
as part
part of
of his
his job
job description.
description.
included
On September
September 22,
22, 2010,
2010, the
issued Estes
Estes aa document
of
On
the University
University issued
documententitled
entitled "Notice
"Notice of
Intent to
to Suspend."
Suspend." This
Thisdocument,
document,authored
authoredby
byRude,
Rude, informed
informedEstes
Estes that
that the
the University
University
Intent
intended to
to suspend
suspend his
his employment
employment for
forthree
three days
days without
withoutpay
paydue
dueto
towhat
whatRude
Rudedescribed
describedas
as
intended
"continued
argumentative, insolent,
insolent, and
and insubordinate
insubordinate behavior."
behavior." Rude
Rudereferenced
referenced prior
prior
"continued argumentative,
counseling and
and discipline
disciplineadministered
administeredtotoEstes.
Estes. Rude
Rudealso
alsodescribed
describedEstes's
Estes' srecent
recent conduct
conduct
counseling
regarding the
the doctor's
doctor'snote
noterequest.
request. Rude
Rudealso
alsocited
citedanother
anotherincident
incidentwhere
whereEstes
Estescontinued
continued
regarding
sending e-mail
e-mail messages
messages about
informed
sending
about an
an issue
issuewith
with one
one of
of the
the laptop
laptop computers
computers after
after Swift
Swift informed
Estes that
that the
the matter
matterwas
was resolved.
resolved.
Estes
September 28,
28, 2010,
2010, Estes
Estes requested
respond to
the Notice
Notice of
of
On September
requested the
the opportunity to
to respond
to the
to Suspend
Suspend during
Swiftdenied
denied the
the request.
request. During
During the
the hearing,
hearing, Swift
Intent to
during work
work time.
time. Swift
Swift
testifiedthat
thathe
hedenied the request
requestbecause
because of
ofconcerns
concerns that
that Estes
Estes was
was spending
spending too
too much
much work
work
testified
time drafting
draftingargumentative
argumentativecommunications.
communications.
time
On October
October 4,
4, 2010,
2010, the
the University
Universityissued
issuedEstes
Estes an
an "Amended
"Amended Notice
NoticetotoSuspend"
Suspend"
On
providingEstes
Estes with
withadditional
additionaltime
timetotowrite
write
a response.Estes
Estesfiled
fileda aresponse
responseon
onOctober
October4,4,
providing
a response.
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2010. On
OnOctober
October7,7,2010,
2010,the
theUniversity
Universitysuspended
suspendedEstes's
Estes's employment
employment for
forthree
three days
days
2010.
withoutpay.
pay.
without
On November
November 5,
5, 2010,
2010, Swift
Swiftbriefly
brieflydemonstrated
demonstratedhow
howtotoupdate
updatecalendars
calendars using
using the
the
On
PowerCampus software
software and
and assigned
assigned Estes
task. Estes
Estes complained
complainedthat
thathe
he
PowerCampus
Estesto
to perform
perform aa similar
similar task.
was
withthe
thesoftware
softwareand
and that
that aa PA
PA III
IIIused
usedto
toperform
performthat
thattask.
task.
was unfamiliar
unfamiliar with
On November
November22,
22,2010,
2010,Estes
Estes attended
attended another
another meeting
meeting with
withRude,
Rude,Swift,
Swift,and
andJames.
James.
On
Estes was
CRS to
PA Transition:
Transition: Training
TrainingGoals
Goals&&
Estes
was issued
issued aadocument
documententitled
entitled"ITECH
"ITECH -- CRS
to PA
Timeline."The
Thegoal
goalofofthe
themeeting
meetingand
andthe
thetimeline
timelinewas
wastotodevelop
developaatraining
trainingschedule
schedule to
to
Timeline."
transition Estes
Estes to
to become
become aa PA.
Estes complained
complained that
that the
the training
traininggoals
goals amounted
amounted to
to aa "300
"300
transition
PA. Estes
percent" increase
increase in
in assigned
assigned tasks.
tasks. Rude
Rude informed
informedEstes
Estesthat
thathe
he would
wouldnot
notbe
beassigned
assigned new
new
percent"
tasks without
proper training.
training.
tasks
without proper
On December
December 13,
13, 2010,
2010, Swift
Swiftassigned
assignedEstes
Estes to
to inspect
inspect and
and update
update computers
computers in
in the
the
On
computer lab
lab while
whilestudents
studentswere
wereon
onwinter
winterrecess.
recess. Estes
Estescomplained
complainedthat
thatthe
theupdates
updateswere
were
computer
typically performed
performed by
bythe
the PA
PA III
IIIposition.
position.After
After
Estesalso
alsocomplained
complainedthat
thatthere
therewas
was
typically
Estes
insufficienttime
timetotocomplete
completethe
thetask,
task,Swift
Swiftinstructed
instructedEstes
Estestotodo
dowhatever
whateverhe
hecould
couldduring
during
insufficient
one hour
per day.
day. Estes
Estes sent
sent multiple
e-mailmessages
messages to
ITECH staff
staffregarding
regarding the
the
one
hour per
multiple e-mail
to all
all ITECH
progress and
in completing
completingthis
thisassignment.
assignment. InInone
onemessage,
message, Estes
Estes questioned
questioned
progress
and complications
complications in
whether Swift's
Swift'supdate
updateschedule
schedule was
was "realistic."
whether
"realistic."
Estes's Termination From Employment
Employment
Estes's
January 4,
4, 2011,
11, the University
Universityissued
issued Estes
Estes aa document
to DismissDismissOn January
document entitled
entitled "Intent
"Intent to
Continued
and Insubordinate-Like
ofIntent
Intent to
to Dismiss),
Dismiss),
Continued Argumentative
Argumentative and
Insubordinate-Like Behavior" (Notice of
authored by
by Rude.
Rude. InInthe
thedocument,
document, Rude
Rude broadly
broadlydescribed
described the
the University's
University'sattempts
attemptstoto
authored
address what
perceived to
to be
be Estes's
Estes's "argumentative,
"argumentative, disrespectful
disrespectfui and
and ....
inappropriate"
address
what it
it perceived
. . inappropriate"
behavior without
withoutsuccess.
success. Rude
Rudedistinguished
distinguishedan
anemployee's
employee'sasking
askingquestions
questionsand
andraising
raising
behavior
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concerns with
withmanagement
management from
from arguing
arguing and
and continuously
continuouslyreiterating
reiteratingthose
thoseconcerns
concerns after
after
concerns
management provides
provides an
an answer.
answer. The
The document
document attached
attached multiple
multiple counseling
counseling and
and disciplinary
disciplinary
management
documents
as well
as an
an eight-page
eight-page summary
summary of
ofthe
the conduct
conductafter
afterthe
theOctober
October2010
2010
documents as
well as
suspension. The
The majority
majorityofofthe
theincidents
incidentsdescribed
described ininthe
thesummary
summary were
were not
not independently
independently
suspension.
described ininthe
therecord.
record.Estes
Estesrequested
requestedaameeting
meetingtotodiscuss
discussthe
thematter
matterand
andone
onewas
wasscheduled
scheduled
described
for January
January 19,
19, 2011.
2011. Estes
Estes later
latersought
sought to
to postpone
postpone the
the meeting
meeting so
so that
that he
he could
find an
an
for
could find
attorney to
torepresent
representhim,
him,but
butRude
Rudedenied
deniedthe
therequest
requestbecause
becauseEstes
Esteshad
hadalready
alreadyarranged
arrangedtoto
attorney
have UPTE
UPTE representation.
representation.
have
On
On January
January 19,
19, 2011,
2011, Estes
Estesattended
attendedthe
themeeting
meetingalong
alongwith
withRude,
Rude,Swift,
Swift, Whitmyer,
Whitmyer,
and UPTE
UPTE representative,
representative, Cross.
Cross. Rude
Rude informed
informedEstes
Estes that
that this
this was
was his
his opportunity
opportunitytotorespond
respond
and
to the
the Notice
Noticeof
ofIntent
IntenttotoDismiss.
Dismiss.Estes
Estesread
readaashort
shortstatement
statement explaining
explaininghis
hisopinion
opinionthat
thathe
he
to
performed his
his job
jobduties
dutieswell
welland
andthat
thathe
heisispopular
popularamong
amongmost
mostExtension
Extensionemployees.
employees. Estes
Estes
performed
also expressed
expressed that
was unfair
to be
be required
required to
participate in
in the
the meeting
meeting without
withoutan
an
also
that he
he felt
felt it
it was
unfair to
to participate
attorney. Cross
Crossexpressed
expressed her
her disappointment
disappointment that
that the
the University
University had
had declined
declined their
their requests
requests
attorney.
for mediation.
mediation. Rude
Rudesaid
saidhe
hewould
wouldconsider
considerwhat
whatwas
was said
said and
and the
would make
make its
its
for
the University
University would
final determination
determinationregarding
regarding termination
terminationthe
the next
next day.
day. On
OnJanuary
January 20,
20, 2011,
2011, the
the University
University
final
issued Estes
of Final
Final Dismissal"
Dismissal"stating
statingthat
that his
his employment
employment with
withthe
the
issued
Estes aa"Written
"Written Notice
Notice of
Universitywas
was terminated
terminated effective
effective that
that day.
day.
University
ISSUES
ISSUES
1i..

Did
theUniversity suspend
suspendEstes's
Estes'semployment
employmentwithout
withoutpay
payfor aathree
threedays
days in
in
Did
the

engagmg in protected
protected activity?
activity?
retaliation for engaging
2.

Didthe
theUniversity
Universityterminate
terminateEstes's
Estes's employment
employment in retaliation
retaliationfor engaging
engaging in
in
Did

protected activity?
activity?
protected
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CONCLUSIONS OF
OF LAW
LAW
CONCLUSIONS
To demonstrate
demonstrate aa prima
facie case
case that
an employer
discriminated or
orretaliated
retaliatedagainst
against
To
prima facie
that an
employer discriminated
an employee
ofHEERA
HEERAsection
section3571(a),
3571(a),the
thecharging
chargingparty
partymust
mustshow
showthat:
that:
an
employee in
in violation
violation of
(1) the
the employee
employee exercised
exercised rights
rights under
under HEERA;
HEERA;(2)
(2)the
theemployer
employerhad
hadknowledge
knowledgeofofthe
the
(1)
exercise of
ofthose
those rights;
rights; (3)
(3) the
the employer
employertook
tookadverse
adverseaction
actionagainst
againstthe
theemployee;
employee;and
and(4)
(4)the
the
exercise
employer took the action because of the exercise of those rights. (Regents of the University of
employer took the
action because of the exercise of those rights. (Regents of the University of

California(Los
(LosAngeles)
Angeles) (2008)
(2008) PERB
PERB Decision
Decision No.
No. 1995-H,
1995-H, citing
citingNovato
Novato Unified
UnifiedSchool
School
California
District
(1982)PERB
PERB Decision
DecisionNo.
No. 210
210 (Novato).)
(Novato).)
District (1982)
1.
1.

Estes's Protected
Estes's
Protected Activity
Activity
To establish
establish first
first element
element of
ofaa prima
prima facie
facie case
case for
for retaliation
retaliationthe
the charging
charging party
partymust
must
To

demonstrate participation
specific acts
acts protected
(Regents of
ofthe
the University
University of
of
demonstrate
participation in
in specific
protected by
by HEERA.
HEERA. (Regents

California(2006)
(2006)PERB
PERBDecision
DecisionNo.
No.1843-H.)
1843-H.)Here,
Here,the
thePERB
PERBcomplaint
complaintlists
liststhree
threeseparate
separate
California
activitiesthat
thatare
are alleged
alleged to
to be
be protected
protected under
under HEERA.
HEERA.Estes
Estesalso
alsopresented
presentedevidence
evidence of
of
activities
other protected
protected activities
activitiesduring
duringthe
thehearing.
hearing.
other

a.
a.

The Protected
Protected Activities
in the
the PERB
PERB Complaint
Complaint
The
Activities in

The PERB
PERB complaint
complaintenumerates
enumeratesthree
threeprotected
protectedacts
acts by
byEstes:
Estes:
The
(3)
Onor
orabout
about September
September 8,
8, 201
[O] and
and continuing
continuing until
until
(3)
On
201[0]
about
September
13,
201[0],
[Estes] exercised
exercised rights
rightsguaranteed
guaranteed
about September 13, 201[0], [Estes]
by
[HEERA]
by
attempting
to
assert
his
rights
under
the
by [HEERA] by attempting to assert his rights under the
collective
bargaining
agreement
pertaining
to whether
whether aa doctor's
doctor's
collective bargaining agreement pertaining to
note
is
required
by
the
sick
leave
provision
in
Article
39[;]
note is required by the sick leave provision in Article
(4)
Onororabout
aboutSeptember
September23,
23,2010,
2010,[Estes]
[Estes] exercised
exercised rights
rights
(4)
On
guaranteed
by
HE
ERA
by
filing
a
grievance
against
[
the
guaranteed by HEERA by filing a grievance against [the
University]
University ][;]
(5)
Onororabout
aboutSeptember
September29,
29,2010,
2010,[Estes]
[Estes]exercised
exercisedrights
rights
(5)
On
guaranteed
by
HEERA
by
filing
an
unfair
practice
charge
against
guaranteed by HEERA by filing an unfair practice charge against
[the University]."
[the
University]."
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In its
its answer
answer to
to the
the PERB
PERB complaint,
complaint, the
the University
Universityadmitted
admittedthe
the allegations
allegations in
inall
allthree
three
In
paragraphs. The
Theadmission
admissionofoffacts
factsininaapleading
pleading"is
"isaaconclusive
conclusiveconcession
concession of
ofthe
the truth
truthofofaa
paragraphs.
matter which
which has
has the
the effect
effect of
removing itit from
from the
the issues."
issues." (Pinewood
(Pinewood Investors
Investors v.
v. City
City of
of
matter
of removing

Oxnard (1982)
(1982) 133
133 Cal.App.3d
Cal.App.3d 1030,
1030, 1035,
1035, citing
citing Walker
Walker v.
v. Dorn
Dorn (1966)
(1966) 240
240 Cal.App.2d
Cal.App.2d118,
118,
Oxnard
120; see
see also
Accordingly, the
the
120;
also Blankman
Blankmanv.v. Vallejo
Vallejo et
et al.
al. (1860)
(1860) 15
15 Cal.638,
Cal.638, 644.)
644.) Accordingly,
University'sadmission
admissionisissufficient
sufficienttotoestablish
establishthat
thatthese
thesethree
three activities
activitiestook
tookplace
placeand
and that
that
University's
each constitute
constitute protected
protected activity
activityunder
under HEERA.
HEERA.
each

b.
b.

Estes's Other
Other Alleged
Alleged Protected
Protected Activities
Activities
Estes's

Duringthe
thehearing,
hearing,Estes
Estes presented
presented evidence
evidence of
ofother
other allegedly
allegedlyprotected
protectedacts.
acts.
During
Consideration of
ofprotected
protected acts
acts not
not described
described in
in the
the PERB
PERB complaint
complaint isis appropriate
appropriate where
where
Consideration
those activities
are related
related to
to the
the claims
claimsininthe
thecomplaint
complaintand
andwhere
wherethe
theparties
partieshave
havehad
hadthe
the
those
activities are
full opportunity
opportunityto
to litigate
litigateall
allissues.
issues. (Lake
(LakeElsinore
ElsinoreUnified
UnifiedSchool
SchoolDistrict
District(2012)
(2012)PERB
PERB
full
Decision No.
No. 2241.)
2241.) These
Theseconditions
conditionsare
aremet
metininthis
thiscase
case and
and itit is
is therefore
therefore appropriate
appropriate to
to
Decision
consider Estes's
Estes's other
other allegations
allegations of
ofprotected
protected activity.
activity.
consider

i.i.

Requesting and/or
and/or Bringing
BringingUPTE
UPTERepresentation
Representation to
to Meetings
Meetings
Requesting

Anemployee's
employee'srequest
request for
forunion
unionrepresentation
representation during
during meetings
meetings with
withmanagement
management is
is
An
protected activity.
activity. (Los
(LosAngeles
Angeles Unified
UnifiedSchool
School District
District(1991)
(1991)PERB
PERB Decision
Decision No.
No. 874,
874, citing
citing
protected

CaliforniaState
State University,
University,Long
LongBeach
Beach(1987)
(1987)PERB
PERBDecision
DecisionNo.
No.641-H
641 (CSU
(CSULong
Long
California
Beach); California
State University,
University, Sacramento
Sacramento (1982)
In
Beach
Beach);
California State
(1982) PERB Decision
Decision No.
No. 211
211-H.) In
case, Estes
meetings with University
Universitymanagement.
management.
case,
Estes requested
requestedUPTE
UPTE representation
representationfor
for multiple
multiple meetings
example, in
in September
September through
through November
November2009,
2009,Estes
Estes requested
requested aa meeting
with his
his
For example,
meeting with
supervisor (Swift),
(Swift),and
and UPTE
UPTEto
todiscuss
discuss aa possible
possible reclassification.
March2010,
2010,Estes
Estes
supervisor
reclassification. In March
requested that
participate in
in mediation
mediation along
along with
withan
an UPTE
UPTE representative.
representative. InIn
requested
that the
the University
University participate
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addition, Estes
Estes brought
brought UPTE
UPTErepresentative
representative Cross
Cross to meetings
meetings April
April6,6,2010,
20 l 0,and
andagain
againon
on
addition,
January 19,
19, 2011.
These activities
activities are
are protected
protected under
under HEERA.
HEERA.
January
2011. These

ii.ii.

Participation
a September2009
2009UPTE
UPTEDemonstration
Demonstration
Participation
in in
a September

Estes also
also participated
participated in
inan
an UPTE
UPTEdemonstration
demonstrationininSeptember
September2009
2009protesting
protesting
Estes
ongoing negotiations
negotiations with
the University.
University. PERB
PERBhas
has held
held that
that non-disruptive
non-disruptive informational
informational
ongoing
with the
picketing isis protected
protected under
under the
bargaining statutes
statutes itit enforces.
(San Marcos Unified
Unified
picketing
the collective
collective bargaining
enforces. (San

School District
(2003) PERB
PERB Decision
Decision No.
1508.) However,
However, picketing
picketing for
for the
the purpose
purpose of
School
District (2003)
No. 1508.)
of
causing significant
significant disruptions
disruptions to
to an
an employer's
employer's operations
operations may
may not
not be
be protected.
(City of
of
causing
protected. (City

San Jose
Inthis
thiscase,
case, Estes
Estes did not
San
Jose (2010)
(2010) PERB
PERB Decision
Decision No.
No. 2141-M.)
2141-M.) In
not provide sufficient
sufficient
evidence to
conclude whether
non-disruptive
evidence
to conclude
whether the
the 2009
2009 UPTE demonstration
demonstration constituted
constituted lawful,
lawful, non-disruptive
picketing. Accordingly,
Accordingly,Estes
Esteshas
has not
notmet
met his
his burden
burden of
of establishing
establishing that
in
picketing.
that his
his participation
participation in
the demonstration
demonstrationwas
was protected.
protected.
the
iii.
iii.

Estes'sOther
OtherGrievance
Grievance Activity
Activity
Estes's

Estes filed
two grievances
grievances in
in addition
additionto
tothe
thegrievance
grievance identified
identifiedininthe
thePERB
PERB
Estes
filed two
complaint.
Specifically,ononMarch
March26,
26,2010,
2010,Estes
Estesfiled
fileda agrievance
grievanceregarding
regardingthe
theissuance
issuanceofof
complaint. Specifically,
Written
Warning #1.
#1. On
OnSeptember
September7,7,2010,
2010,Estes
Estes filed
filedanother
another grievance
grievance regarding
regarding the
the
Written Warning
issuance of
Warning#2.
#2. Both
Bothgrievances
grievancesalleged
allegedthat
thatthe
thewarnings
warningsviolated
violatedthe
the
issuance
of Written
Written Warning
University/UPTE
contract. Filing
Filingand
andpursuing
pursuinggrievances
grievancestotoenforce
enforcecontractual
contractualrights
rightsisis
University/UPTE contract.
protected activity. (Trustees
(Trustees of
ofthe
the California
CaliforniaState
StateUniversity
University(San
(SanMarcos)
Marcos)(2010)
(2010)PERB
PERB
protected
Decision No.
No. 2140-H
21
(CSUSan
San Marcos).)
Marcos).)
Decision
(CSU
2.

The University's
University'sKnowledge
Knowledgeof
ofEstes's
Estes's Protected Activity
The
Activity
The
second element
prima facie
faciecase
case is
is establishing
establishingthat the
therespondent
respondentwas
was aware
The second
element of aa prima
aware

ofthe
the protected
protected activities.
activities. To
Toestablish
establishthis
thiselement,
element,atatleast
leastone
oneof
ofthe
theindividuals
individualsresponsible
responsible
of
for taking
taking the
the adverse
adverse action
action must
must be
be aware
aware of
(Oakland Unified
UnifiedSchool
School
for
of the
the protected
protected conduct.
conduct. (Oakland
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District
(2009) PERB
PERB Decision
Decision No.
No. 2061
2061 (Oakland
(Oakland USD);
USD); California
CaliforniaState
State University
University
District (2009)
(San Francisco)
(1986) PERB
PERB Decision
Decision No.
No. 559-H.)
559-H.)
(San
Francisco) (1986)

a.
a.

Knowledge of
ofActivities
ActivitiesEnumerated
Enumerated in
in the
the PERB
PERB Complaint
Complaint
Knowledge

There
both of
ofEstes's
Estes' s supervisors
supervisors were
were aware
aware of
ofthe
theprotected
protected
There was
was ample
ample evidence
evidence that
that both
activity
described in
in the
the PERB
PERB complaint.
complaint.Assistant
AssistantDean
DeanRude
Rudeand
andSwift
Swiftwere
wereparty
partytoto
activity described
Estes's communications
communications to
to "assert
"assert his
his rights
rightsunder
under the
the collective
collectivebargaining
bargainingagreement"
agreement"as
as
Estes's
described in
oara,zraoh three
Likewise.both
bothwere
wereaware
aware of
ofEstes's
Estes' s
described
in paragraph
three of
of the
the PERB
PERB comolaint.
complaint. Likewise,
.l.

._,

.J,.

..l

.,

September 2010
Finally,both
both
September
2010 grievance
grievance described
describedin
in paragraph
paragraphfour
fourof
of the
the PERB
PERB complaint.
complaint. Finally,
received aa copy
copy of
the University's
University'sposition
positionstatement
statement filed
filedininresponse
response to
to the
the unfair
unfair practice
practice
received
of the
charge described
the PERB
These facts
facts are
are sufficient
sufficient to
to
charge
described in
in paragraph
paragraph five
five of
of the
PERB complaint.
complaint. These
demonstrate knowledge
of the
the three
three protected
protected activities
activities described
described in
in the
the PERB
PERB complaint.
complaint.
demonstrate
knowledge of

b.
b.

Knowledge of
of Estes's
Estes's Other
Protected Activities
Knowledge
Other Protected
Activities

There is
is also
also sufficient
sufficientevidence
evidencetotoestablish
establishthat
thatRude
Rude and
and Swift
Swiftwere
wereaware
aware of
ofsome
some
There
ofEstes's
Estes's other
other protected
protected activities.
activities.Estes's
Estes'srequests
requestsfor
forUPTE
UPTErepresentation
representationatatmeetings
meetings
of
were made
made directly
either Swift
Swift or
or Rude.
Rude. InInaddition,
addition,both
bothwere
were present
present in
in the
the April
April6,6,2010
2010
were
directly to
to either
and January
January 19,
both
and
19, 2011
2011 meetings
meetings with
with Estes
Estes and
andhis
hisUPTE
UPTE representative.
representative. In
In addition,
addition, both
acknowledged their
theirawareness
awareness of
ofEstes's
September 7,
acknowledged
Estes's September
7, 2010
2010 grievance
grievance concerning
concerning Written
Written
Warning #2.
#2. This
Thisisissufficient
sufficienttotodemonstrate
demonstrateUniversity
Universityknowledge
knowledgeofofthese
theseincidents.
incidents.
Warning
however, that
that the
the appropriate
appropriate University
Universityrepresentatives
representativeswere
were
Estes has not shown, however,
aware of
Estes's March
Rude, Swift,
Swift,and
and
aware
of Estes's
March 26,
26, 2010
2010 grievance
grievance concerning
concerning Written
Written Warning
Warning #1.
#1. Rude,
Whitmyer
were the employees
employees involved
involved in drafting
draftingthe
theNotice
NoticeofofIntent
IntenttotoSuspend
Suspendand
andNotice
Notice
Whitmyer were
of Intent
Intent to
to Dismiss.
Dismiss. All
Allthree
threetestified
testifiedthat
thatthey
theyfirst
firstlearned
learnedofofthis
thisgrievance
grievanceatatthe
thebeginning
beginning
of
ofthe
the formal
formalhearing
hearingininthis
thiscase.
case.No
Nodocumentary
documentaryevidence
evidencedemonstrates
demonstrates that
that they
they received
received
of
any information
informationregarding
regardingthis
thisgrievance
grievancebeforehand.
beforehand. Estes
Estes only
onlytestified
testifiedthat
thathe
he delivered
delivered the
the
any
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grievance to
to Cross
Cross and
and later
a letter
from University
UniversityHuman
HumanResources
Resources
grievance
later received
received aa copy
copy of
of a
letter from
representative Alice
Martinez, who
who was
was not
not involved
involved in
in issuing
issuing either
either the
the Notice
Notice of
ofintent
representative
Alice Martinez,
Intent toto
Suspend or
Intent to
to Dismiss.
Dismiss. Estes
Estes has
has not
not met
met this
this burden
burden of
of establishing
establishing that
that
Suspend
or the
the Notice
Notice of
of Intent
individualsinvolved
involvedininhis
hissuspension
suspensionor
ortermination
terminationknew
knewofofthe
theMarch
March26,
26,2010
2010grievance.
grievance.
individuals

(Oakland
USD, supra,
(Oakland USD,
supra, PERB
PERB Decision
Decision No.
No. 2061.)3
2061.)

3.
3.

Adverse Actions
Actions
Adverse
The third
third element
element of
ofaa prima
primafacie
faciecase
case isis whether
whetherthe
the respondent
respondent took
tookadverse
adverse actions
actions
The

against the
determiningwhether
whetherevidence
evidenceofofadverse
adverseaction
actionisisestablished,
established,
against
the charging
charging party.
party. InIndetermining
the
uses an
not rely
rely upon
upon the
the subjective
subjective reactions
reactions of
ofthe
the
the Board
Board uses
anobjective
objective test
test and
andwill
will not
employee. (CSU
(CSU San
San Marcos,
supra, PERB
The Board
Board further
further
employee.
Marcos, supra,
PERB Decision
Decision No.
No. 2140-H.)
2140-H.) The
explained that:
that:
explained
The
must be
be satisfied
satisfied isis not
notwhether
whetherthe
theemployee
employee
The test
test which
which must
found
the
employer's
action
to
be
adverse,
but
whether
found the employer's action to be adverse, but whether aa
reasonable
same circumstances
consider
reasonable person
person under
under the
the same
circumstances would
would consider
the
action
to
have
an
adverse
impact
on
the
employee's
the action to have an adverse impact on the employee's
employment.
employment.

(Id., citing
citingNewark
NewarkUnified
UnifiedSchool
SchoolDistrict
District(1991)
(1991)PERB
PERBDecision
DecisionNo.
No.864;
864;emphasis
emphasissupplied;
supplied;
(Id.,
footnote
omitted.) InInthis
thiscase,
case,the
theUniversity
Universityadmitted
admittedthat
thatEstes's
Estes'ssuspension
suspension and
and termination
termination
footnote omitted.)
from employment
employment constitute
constitute adverse
adverse employment
employment actions.
actions. Thus,
Thus, this
this element
element of
of the
the retaliation
retaliation
from
analysis is
is satisfied.
satisfied. (See
(See also
also City
City of
ofSanta
Santa Monica (2011)
(2011) PERB
PERB Decision
Decision No.
No. 2211-M;
2211-M;
analysis

Los Angeles
Angeles County
County Superior
Court (2008)
(2008) PERB
PERB Decision
Decision No.
No. 1979-C
1979-C (LA
(LA Superior
Superior Court).)
Court).)
Los
Superior Court
3
Theletter
letter
statesthat
thatDavid
DavidCortez
Cortezalso
alsoreceived
received aa copy
copy of
ofthis
this letter.
letter. Rude,
Rude,Swift,
Swift,and
and
The
states
Whitmyer
may
have
consulted
with
Cortez
in
drafting
eitherthe
theNotice
NoticetotoSuspend
Suspendororthe
the
Whitmyer may have consulted with Cortez in drafting either
Notice of
oflntent
toDismiss.
Dismiss.However,
However,the
thecontents
contentsofofthe
theletter
letterare
arehearsay
hearsay and
and are
are insufficient
Notice
Intent to
insufficient
to
establish aa factual
withoutindependent
independentcorroboration.
corroboration.(PERB
(PERBReg.
Reg.32176
32176
to establish
factual finding
finding without
[Cal.
Code Regs.,
Regs., tit.
tit. 8,
8, sec.
sec. 31001,
31001, et
et seq.];
seq.]; County
County of
ofRiverside
Riverside (2009)
(2009) PERB
PERB Decision
Decision
[Cal. Code
No.
2090-M.)
This
matter
is
distinguishable
from
Fallbrook
Public
Utility
District
(2012)
No. 2090-M.) This matter is distinguishable
Fallbrook
Utility District (2012)
PERB
Decision
No.
2229-M,
wherethe
theBoard
Boardheld
heldthat
thata aletter
lettercorrectly
correctlyaddressed
addressedand
and
PERB Decision No. 2229-M, where
properly
mailed
is
presumed
to
have
been
received.
Here,
no
address
was
provided
for Cortez
Cortez
properly mailed is presumed to have been received. Here, no address
for
and
no
evidence
was
presented
regarding
to
and no evidence was presented regardinghow
howthis
thisletter
letter was
wassent.
sent. This
This is
is not sufficient
sufficient to
establish
that
Cortez
received
the
letter.
establish that Cortez received the letter.
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4.
4.

NexusBetween
Between Protected
Protected Acts
Acts and
and Adverse
Adverse Actions
Actions
Nexus
The
element of
ofaa prima
primafacie
faciecase
case isis demonstrating
demonstrating aa causal
causal connection,
cor.nection, or
or nexus,
nexus,
The final
final element

between Estes's
Estes's protected
protected activities
activities and
and the
the University's
University'sdecision
decisiontotosuspend
suspendand
and terminate
terminatehis
his
between
employment. Because
Because direct
direct evidence
evidence of
discriminatory intent
intent isis uncommon,
uncommon,
employment.
of an employer's discriminatory
nexus is
is typically
typicallyestablished
established circumstantially.
circumstantially. However,
However,where
wherethere
thereisisdirect
directevidence
evidencethat
that
nexus
the employer
employer took
took adverse
adverse actions
actions because
because of
no further
further evidence
evidence of
ofnexus
nexus
the
of protected
protected activities,
activities, no
is necessary
necessary to
(Davis)
is
to establish
establish aa prima
prima facie
facie case.
case. (Regents
(Regentsof
ofthe
the University
University of
of California
California (Davis)
(2004)
1590-H (UC
(UC Davis).)
Davis).)
(2004) PERB
PERB Decision
Decision No.
No. 1590-H

a.
a.

DirectEvidence
Evidence of
ofNexus
Nexus
Direct

In UC
UC Davis,
Davis, supra,
supra, PERB
PERB Decision
Decision No.
No. 1590-H,
1590-H, the
the Board found direct evidence
evidence of
In
of
nexus where
where the
the employer
employer admitted
admitted to
to laying
layingoff
offemployees
employeesdue
due to
to employees'
employees' complaints
complaintsthat
that
nexus
were found
found to
to be
be protected
protected under
under HEERA.
thiscase,
case,the
theNotice
NoticeofofIntent
IntenttotoSuspend
Suspendlists
lists
were
HEERA. InInthis
Estes's discussions
discussions about
about the
the doctor's
doctor'snote
noteissue
issue from
fromSeptember
September88through
through13,
13,2010
2010as
as part
partofof
Estes's
the justification.
justification.AsAsstated
statedabove,
above,the
theUniversity
Universityadmits
admitsthat
thatthose
thosesame
samediscussions
discussions were
were
the
protected under
under HEERA.
HEERA. This
Thisconstitutes
constitutesdirect
directevidence
evidencethat
thatEstes's
Estes' sSeptember
September 8-13,
8-13, 2010
2010
protected
protected activity
activitywas
wasatatleast
least one
one of
ofthe
the causes
causes of
the University's
University'sdecision
decisiontotosuspend
suspendhim.
him.
protected
of the
The Notice
Notice of
oflntent
to Suspend
Suspend was
was incorporated
Dismiss. Thus,
Thus,itit
The
Intent to
incorporated into the
the Notice oflntent
of Intent to Dismiss.
is also
also true
true that
that Estes's
Estes's termination
terminationwas
was at
at least
least partially
partiallymotivated
motivatedbybythe
thesame
sameprotected
protected
is
activity. (Escondido
(EscondidoUnion
UnionElementary
ElementarySchool
School District
District(2009)
(2009)PERB Decision
Decision No.
No. 2019
2019
activity.

(Escondido UESD).)
UESD).)
(Escondido

b.
b.

CircumstantialEvidence
Evidenceof Nexus
Nexus
Circumstantial

Any
causal connection
connectionbetween
betweenthe adverse
adverse actions
actionsand
and Estes's
Estes' sother
otherprotected
protected
Any causal
activitiesisisless
lessstraightforward.
straightforward.Nexus
Nexus
connecting
adverseactions
actionstotoone
oneprotected
protectedact
actdoes
does
activities
connecting
adverse
not
necessary connote
connection to
to other
otherprotected
protectedacts.
acts. (See
(SeeSan
San Diego
DiegoCommunity
Community
not necessary
connote aa similar
similar connection
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College
(1983) PERB
PERB Decision
DecisionNo.
No. 368.)
368.) Here,
Here,there
thereisisno
nodirect
directevidence
evidence that
that the
the
College District
District (1983)
adverse actions
adverse
actions in
in this
this case
casewere
weremotivated
motivatedby
byEstes's
Estes'sother
otherprotected
protectedactivity.
activity. Accordingly,
Accordingly, itit
is appropriate
appropriate to
to consider
consider circumstantial
circumstantialevidence.
evidence.
is

i.i.

Timingas
as Circumstantial
CircumstantialEvidence
EvidenceofofNexus
Nexus
Timing

The timing
timingbetween
betweenadverse
adverse actions
actions and
and protected
protected conduct
conduct is
is an
an important
important
The
circumstantial
factorwhen
whenestablishing
establishingthe
thepresence
presence or
orabsence
absence of
of nexus.
nexus. (The
(TheRegents
Regents of
ofthe
the
circumstantial factor
UniversityofofCalifornia
California(1998)
(1998)PERB
PERBDecision
DecisionNo.
No.1255-H,
1255-H,citing
citingNorth
NorthSacramento
SacramentoSchool
School
University
District
(1982) PERB
PERB Decision
DecisionNo.
No.264
264(North
(NorthSacramento
Sacramento SD).)
SD).) PERB
PERBhas
has found
found that
thatthe
the
District (1982)
around three
three and
and half
halfmonths
months between
between protected
protected activity
activityand
andadverse
adverseactions
actionstoto
passage of
passage
of around
of nexus.
nexus. (Escondido
(Escondido UESD,
UESD, supra,
supra,PERB
PERB Decision
DecisionNo.
No.2019.)
2019.)
support an
an inference
inference of
support
ofsix
six months
monthswas
was more
more remote
remote and
and less
less likely
likelytotosupport
supportsuch
suchan
an
However,the
thepassage
passage of
However,
inference. (Los
(LosAngeles
Angeles Unified
UnifiedSchool
School District
District(1998)
(1998)PERB
PERBDecision
DecisionNo.
No.1300.)
1300.)
inference.
Here, all
all of
ofEstes's
Estes's protected
protected activities
activities occurred
occurred close
close in
to either
either the
the Notice
of
Here,
in time
time to
Notice of
Intent to
to Suspend,
Suspend, the
Intent to
to Dismiss,
Dismiss, or
or to
to the
the written
written warnings
warnings or
or counseling
counseling
Intent
the Notice
Notice of
of Intent
4

memoranda. Such
Suchtiming
timingsupports
supportsfinding
findinga acausal
causalconnection.
connection.
memoranda."

ii.ii.

OtherCircumstantial
CircumstantialEvidence
EvidenceofofNexus
Nexus
Other

of
Timingalone,
alone,however,
however,isisinsufficient
insufficienttotodemonstrate
demonstratethe
thenecessary
necessary nexus.
nexus. (Regents
(Regents of
Timing
the University
University of
ofCalifornia
California(1990)
(1990) PERB
PERB Decision
Decision No.
No. 858-H,
858-H, citing
citing Moreland
MorelandElementary
Elementary
the
School District
District(1982)
(1982)PERB
PERBDecision
DecisionNo.
No.227.)
227.)Further
Furthercircumstantial
circumstantialevidence
evidenceofofa acausal
causal
School
connection is
is necessary.
necessary. (CSU
(CSU San
San Marcos,
Marcos, supra,
supra, PERB
PERB Decision
Decision No.
No. 2140-H.)
2140-H.)
connection

Althoughthe
thewritten
writtenwarnings
warningsand
andcounseling
counselingmemoranda
memorandawere
werenot
notincluded
includedas
as
*Although
as additional
additional
adverse actions
and itit would
wouldbe
be untimely
untimelytotoadd
addthem
them as
adverse
actions in
in the
the PERB
PERB complaint
complaint and
of
action
now
(County
of
Riverside
(2010)
PERB
Decision
No.
2097-M),
evidenceofofan
an
causes
causes of action now (County of Riverside (2010) PERB Decision No. 2097-M), evidence
employer's actions
actions from
fromoutside
outsidethe
thestatute
statuteofoflimitations
limitationsperiod
periodmay
maybebeconsidered
consideredasas
employer's
background
evidence
of
the
employer's
motives.
(Trustees
of
the
California
State University
University
background evidence of the employer's motives. (Trustees of the California State
(2008) PERB
PERB Decision
DecisionNo.
No.1970-H.)
1970-H.)
(2008)
20
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Facts establishing
establishing one
one or
of the
the following
followingadditional
additionalfactors
factorsmust
mustalso
alsobe
bepresent:
present:
Facts
or more
more of
(1) the
the employer's
employer'sdisparate
disparatetreatment
treatmentofofthe
theemployee
employee(CSU
(CSUSan
SanMarcos,
Marcos,supra,
supra,PERB
PERB
(1)
Decision No.
2140-H, citing
citing State
State of
of California
California (Department
(Department of
ofTransportation)
Transportation) (1984)
(1984) PERB
PERB
Decision
No. 2140-H,
DecisionNo.
No.459-S);
459-S);(2)
(2)the
theemployer's
employer'sdeparture
departurefrom
fromestablished
establishedprocedures
proceduresand
andstandards
standards
Decision
when dealing
dealing with
with the
the employee
employee (Id.,
citing Santa
Santa Clara
Unified School
School District
District(1979)
(1979) PERB
PERB
when
(Id., citing
Clara Unified
Decision No.
No. 104);
104); (3)
(3) the
the employer's
employer'sinconsistent
inconsistent or
or contradictory
contradictoryjustifications
justificationsfor
foritsitsactions
actions
Decision

(Id., citing
citingState
State of
ofCalifornia
California(Department
(DepartmentofofParks
Parksand
andRecreation)
Recreation)(1983)
(1983)PERB
PERBDecision
Decision
(Id.,
ofthe
the employee's
employee's misconduct
misconduct (Id.,
citing
No. 328-S);
328-S); (4)
(4) the
the employer's
employer's cursory
cursory investigation
investigation of
No.
(Id., citing

City of
ofTorrance
Torrance (2008)
(2008) PERB
PERB Decision
DecisionNo.
No. 1971-M;
1971-M;Coast
CoastCommunity
Community College
College District
District
City
(2003)
1560); (5)
to offer
offer the
the employee
employee justification
(2003) PERB
PERB Decision
Decision No.
No. 1560);
(5) the
the employer's
employer's failure
failure to
justification
at the
the time
time itit took
took action
action (Id.,
(Id., citing
citingOakland
OaklandUnified
UnifiedSchool
School District
District(2003)
(2003)PERB
PERB Decision
Decision
at
No. 1529)
1529) or
or the
the offering
offering of
ofexaggerated,
exaggerated, vague,
vague, or
No.
or ambiguous
ambiguous reasons
reasons(Id.,
(Id.,citing
citingMcFarland
Mcfarland
(1990) PERB
PERB Decision
Decision No.
No. 786);
786); (6)
(6) employer
employer animosity
animosity towards
towards
Unified School
School District
District(1990)
Unified
union activists
activists (Id.,
(Id., citing
citingJurupa
JurupaCommunity
CommunityServices
Services District
District(2007)
(2007)PERB
PERB Decision
Decision
union
No. 1920-M;
1920-M;Cupertino
CupertinoUnion
UnionElementary
ElementarySchool
School District
District(1986)
(1986)PERB
PERBDecision
DecisionNo.
No.572);
572);oror
No.
(7)
citing North
North
(7) any
any other
other facts
facts that
that might
might demonstrate
demonstratethe
theemployer's
employer'sunlawful
unlawfulmotive.
motive. (Id.,
(Id., citing

Sacramento SD,
PERB Decision
Decision No.
No. 264;
264; Novato,
Novato, supra,
supra,PERB
PERBDecision
DecisionNo.
No.210.)
210.)
Sacramento
SD, supra,
supra, PERB
(a) Unfair
Unfair
Assignments
and
Training
Schedule
(a)
Assignments
and
Training
Schedule
Estes's primary
primary theory
theory to
to establish
establish an
an unlawful
unlawful motive
motiveininthis
thiscase
case is
is that
that the
the University
University
Estes's
assigned him
him job
job duties
duties and
and training
training goals
goals that
that no
no employee
employee of
ofhis
his experience
experience level
level could
could
assigned
accomplish. Essentially,
Essentially,Estes
Estes claims
claims they
they set
set him
PERBhas
has previously
previously found
found
accomplish.
him up
up to
to fail.
fail. PERB
similar conduct
conduct to
to be
be evidence
evidence of
unlawfulmotive.
motive.InInTrustees
Trusteesofofthe
theCalifornia
CaliforniaState
State
similar
of unlawful
PERB Decision
Decision No.
No. 1970-H,
1970-H,PERB
PERB held
held that
that an
an employer's
employer's manipulation
manipulationof
of
University, supra,
supra, PERB
University,
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a job
description did
didnot
nothave
have aa legitimate
legitimatepurpose
purposebut
butwas
wasinstead
insteaddesigned
designed to
to disqualify
disqualifyanan
a
job description
individualwho
whohad
hadfiled
filedgrievances
grievancesand
andunfair
unfairpractice
practicecharges.
charges.
individual
While
Estes claims
claims that
that the
the University
Universityassigned
assigned him
him new
newduties
duties ininresponse
response to
to his
his
While Estes
protected activities,
activities, ititappears
appears that
that the
the converse
converse isis closer
protected
closer to
to the
the truth;
truth; itit was
was the
the University's
University's
assignment of
ofnew
newduties
dutiesthat
thatcaused
caused Estes
Estes to
to seek
seek assistance
BothRude
Rudeand
and
assignment
assistancefrom
from UPTE.
UPTE. Both
Swift testified
testifiedthat
that there
there was
was aa large
starting in
in early
early 2009,
2009, prior
priorto
to
Swift
large increase
increase in
in ITECH
ITECH work
work starting
any of
ofEstes's
Estes's protected
protected activity.
activity. This
Thistestimony
testimonywas
wascorroborated
corroboratedby
bydocumentary
documentary evidence
evidence
any
in the
the record,
record, including
includingcomments
comments in
inEstes's
Estes's performance
performance evaluations
evaluations during
during the
the relevant
relevant timetimein
frame. ItItwas
wasthese
these assignments
assignments that
that prompted
prompted Estes
Estes to
UPTE and
and Swift
Swiftabout
about
frame.
to speak
speak with
with UPTE
getting
Assignmentchanges
changes that
that predate
predate the
do not
not
getting reclassified.
reclassified. Assignment
the protected
protected activity
activity normally
normally do
establish aa nexus
and adverse
adverse actions.
(Trustees of
ofthe
the California
CaliforniaState
State
establish
nexus between
between that
that activity
activity and
actions. (Trustees
University (2004)
(2004) PERB
PERB Decision
Decision No.
No. 1697-H.)
1697-H.)Thus,
Thus,there
thereisisinsufficient
insufficientevidence
evidenceininthe
the
University
record to
to show
showthat
thatthe
thedecision
decisiontotoassign
assignEstes
Estes additional
additionalduties
dutieswas
wasdue
duetotohis
hisprotected
protected
record
activity.
activity.
Moreover, as
as to
to the
the type
type of
ofjob
jobduties
dutiesassigned,
assigned, PERB
PERBhas
has found
foundthat
thatan
anemployer's
employer's
Moreover,
direction of
ofemployee
employee workload
workloadisisgenerally
generallyaamanagement
management prerogative.
prerogative. (Desert
(DesertSands
Sands Unified
Unified
direction
School District
(2010) PERB
PERB Decision
Decision No.
No. 2092.)
2092.) Accordingly,
Accordingly,ininMammoth
Mammoth Unified
UnifiedSchool
School
School
District (2010)
District(1983)
(1983)PERB
PERBDecision
DecisionNo.
No.371,
371,PERB
PERBheld
heldthat
thatan
anemployee
employeedid
didnot
notengage
engage in
in
District
protected activity
activity by
by refusing
refusingtotoperform
performtasks
tasksassigned
assigned by
by his
his employer,
employer, even
even ififthe
the employee
employee
protected
5

believed the
the assignment
assignment was
PERB has
has consistently
consistently found
found no
no retaliation
retaliationwhere
where
believed
was improper.
improper." PERB
employees are
direct order.
order. (San
(San Bernardino
Bernardino County
County
employees
aredisciplined
disciplined for
for refusing
refusing to
to comply
comply with
with aa direct
Public Defender
Defender (2009)
(2009) PERB
PERB Decision
Decision No.
No. 2058-M;
2058-M; Los
Los Angeles
Angeles Unified
Public
Unified School
School District
District
5
TheBoard
Boardwas
wascareful
carefultotodistinguish
distinguishthis
thiscase
case from
from lawful
lawfulunion-organized
union-organized work
work
The
stoppage or
duties that
that jeopardized
jeopardized the
the safety
safety of
ofthe
the employee.
employee. No
No
stoppage
or a
a refusal
refusal to
to perform
perform duties
evidence
of
either
circumstance
is
present
in
this
case.
evidence of either circumstance is present in this case.
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(2005) PERB
PERB Decision
Decision No.
No. 1791,
1791, citing
citingThe
The Regents
Regents of
of California
California(1996)
(1996)
(2005)
of the
the University
University of
PERB Decision
Decision No.
No. 1158-H.)
1158-H.)
PERB
Here, the
the record
record indicates
indicates that
that the
the vast
vast majority
ofthe
the additional
additional assignments
assignments given
given to
to
Here,
majority of
expectations of
of
Estes were
Estes
were consistent
consistent with
with the
the CRS
CRS job
job description
description as
as well
well as
as the
the University's
University's expectations
his performance
performance as
as demonstrated
demonstrated through
Forinstance,
instance, the
the CRS
CRS job
job
his
through performance
performance evaluations.
evaluations. For
description expressly
expressly lists
lists among
among the
the "essential
"essential functions,"
functions,"updating
updatingcalendars
calendarsusing
usingthe
the
description
PowerCampus software
software and
and testing
software and
and hardware
When
PowerCampus
testing both
both software
hardware in
in the
the computer
computer lab.
lab. When
Swiftgave
gaveEstes
Estes aa calendaring
calendaring assignment
assignment on
on November
November5,5,2010,
2010,inintwo
twoseparate
separatee-mail
e-mail
Swift
responses, Estes
the task
task and
and complained
complained that
thatthe
thetask
task
responses,
Estes stated
stated that
that he
he was
was unable
unable to
to complete
complete the
jobof
ofthe
the PA
PA III
IIIposition.
position.InIn
December2010,
2010,Swift
Swiftdirected
directedEstes
Estes to
to
was traditionally
traditionallythe
the job
was
December
update software
in the
the computer
computer lab.
lab. Estes
Estes again
again complained
complained that
that the
the task
task was
was traditionally
traditionally
update
software in
done by
someone in
a PA
position.
done
by someone
in a
PA position.
Likewise,the
theCRS
CRSjob
jobdescription
descriptionstates
statesthat
thatthe
the position
positionassists
assists with
withusing
using online
online
Likewise,
meeting software,
software, including
includingdownloading
downloadingand
andposting
postingcourse
course materials
materials on
on the
When
meeting
the Internet.
Internet. When
Swiftassigned
assigned Estes
Estes to
to download
download recorded
recorded sessions
sessions from
from the
the WebEx
WebExmeeting
meetingsoftware
softwareand
and
Swift
postthem
themon
onthe
the Extension
Extensionwebpage,
webpage, Estes
Estes complained
complained multiple
multipletimes
timesthat
thatthose
those duties
duties were
were
post
the PA
PA III,
III, or
orby
bySwift
Swifthimself.
himself.
previously performed
performed by
previously
by the
PA II,
II, PA
new
Estes
to assign
assign him
him any
any new
Estes appears
appearstotoclaim
claimthat
that itit was
was improper
improper for
for the
the University
University to
duties that
that were
were not
not assigned
assigned to
the
duties
to him when he was
was hired
hired in
in 2007.
2007. But it is unclear how the
assignment of
of duties
duties consistent
consistent with
job description
description is
is evidence
evidence of
of unlawful
unlawful motive.
motive. Estes
Estes
assignment
with his job
also argues
argues that
ofdate,
date, but
but Swift
Swift credibly
crediblytestified
testified
the record
record is
is out
out of
also
that the CRS
CRS job
job description
description in the
jobdescription
descriptionwas
wasnot
notupdated
updatedbecause
becausethe
theduties
dutiesremained
remainedessentially
essentiallythe
thesame.
same.
that the job
Estes has
established that
that these
these assignments
assignments support
support his
his retaliation
retaliationclaim.
claim.
Estes
has not
not established
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For similar
similarreasons,
reasons, the
the University's
attemptto
toconvert
convertEstes's
Estes's position
positionfrom
fromaapartpartFor
University's attempt
time CRS
CRS to
to aa full-time
full-time PA
PAIIIIororIIIIIIalso
alsodoes
doesnot
notindicate
indicate nexus.
nexus. Rude
Rude and
and Swift
Swift felt
felt that
that
time
ITECHneeded
needed aa position
position with
withhigher
highertechnical
technicalexpertise
expertiseand
andthat
thatthey
theywanted
wantedEstes
Estes to
to have
have
ITECH
the opportunity
that position.
position. Both
Bothalso
alsotestified
testifiedthat
thatthe
the University
Universitywould
wouldnot
notassign
assign
the
opportunity to
to fill
fill that
Estes new
he received
This testimony
testimony is
is supported
supported
Estes
new job
job duties
duties until
until he
received adequate
adequatetraining.
training. This
elsewhere in
in the
the record.
record. InIneach
eachofofEstes's
Estes'sperformance
performanceevaluations,
evaluations,Swift
Swiftindicated
indicatedthat
thatEstes
Estes
elsewhere
should continue
continue to
to train
train and
and develop
develop more
more expertise
expertise in
inthe
the software
software applications
applicationsused
used in
in
should
ITECH. InInaddition,
addition,after
afterEstes
Estesleft
leftthe
theUniversity
UniversityininJanuary
January2011,
2011,the
the University
Universityhired
hiredaa
ITECH.
PA IIIIatatITECH.
ITECH.Estes
Esteshimself
himselfinformed
informedSwift
Swiftthat
thatreclassification
reclassificationtotoaaPA
PAposition
positionwas
wasone
one of
of
PA
6

his goals."
goals. Based
Basedon
onthese
these circumstances,
circumstances, Estes
Estes does
decision to
to
his
does not
not show
show that
that the
theUniversity's
University's decision
reclassify the
the CRS
CRS position
positiondemonstrates
demonstrates any
any unlawful
motive.
reclassify
unlawful motive.
Regarding the
the actual
actual training
program outlined
outlined by
by the
the University,
University,Estes
Estes testified
testifiedthat
thatitit
Regarding
training program
represented aa "300
percent" increase
increase in
Without commenting
commenting on
on the
the
represented
"300 percent"
in tasks
tasks assigned
assignedtotohim.
him. Without
accuracy of
Estes' s calculation,
unsurprisingthat
thatthe
the process
process for
for reclassifying
reclassifying the
the CRS
CRS
accuracy
of Estes's
calculation, itit isis unsurprising
position to
to aa PA
PA position
position would
would involve
involvelearning
learningtotoperform
performnew
newtasks.
tasks. There
Therewas
was conflicting
conflicting
position
evidence in
the record
record regarding
training regimen
regimen was
was feasible.
feasible. Swift
Swift
evidence
in the
regarding whether
whether the
the University's
University's training
testifiedthat
thatthe
the training
traininggoals
goalsseemed
seemed achievable
achievable but
but Estes
Estes testified
testified that
that the
the training
training program
program
testified
was unrealistic.
unrealistic. There
Thereisisnot
notenough
enoughevidence
evidence ininthe
the record
record to
to corroborate
corroborate or
or discount
discount either
either
was
witnesses's account.
account. However,
However,because
because ititisisEstes
Estes that
that carries
carries the
the burden
burden of
ofestablishing
establishing the
the
witnesses's
elements of
a prima
prima facie
facie case,
case, this
to support
support his
his retaliation
retaliation claim.
claim.
elements
of a
this evidence
evidence isis not
not sufficient
sufficient to

worthnoting
notingthat
thatEstes's
Estes' sindividual
individualattempts
attemptstotoseek
seekaareclassification
reclassificationof
ofhis
his
' ItItisisworth
position
is
not
protected
activity.
(Fairfield-Suisun
Unified
School
District
(2005)
PERB
position is not protected activity. (Fairfield-Suisun Unified School District (2005) PERB
Decision No.
No. 1734.)
1734.)
Decision
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(b) Departure
Departure
From
EstablishedProcedures
Procedures
(b)
From
Established
To establish
establish that
that an
an employer
employer departed
departed from
from existing
existingprocedures,
procedures, the
the charging
charging party
party
To
must show
show what
what the
the procedure
procedure was
was and
employer deviated
deviated from
that process.
process. (Garden
( Garden
must
and how
how the
the employer
from that

Grove Unified
Unified School
School District
District(2009)
(2009)PERB
PERBDecision
DecisionNo.
No.2086.)
2086.)
Grove
On August
August 13,
13, 2010,
2010, Swift
Swiftpermitted
permittedEstes
Estes to
to draft
drafthis
hisresponse
response to
to Written
Written Warning
Warning#2
#2
On
during
workhours.
hours. When
WhenEstes
Estesmade
madethe
thesame
samerequest
request to
to respond
respond to
to the
the September
September 22,
22, 2010
2010
during work
Notice of
ofIntent
IntenttotoSuspend,
Suspend, Swift
Swiftdenied
deniedthe
the request.
request. Estes
Estes has
has not
not shown
shown that
Notice
that this
this difference
difference
represents aa deviation
existing policy
policybecause
because he
he has
has not
not shown
shown that
that the
the University
hadaa
represents
deviation from
from existing
University had
consistent practice
practice concerning
concerning responses
Swifttestified
testifiedthat
thathe
hewas
was
consistent
responsestotodisciplinary
disciplinary notices.
notices. Swift
unaware of
any policy.
Hefurther
furthertestified
testifiedthat
thatboth
bothsets
setsofofinstructions
instructionscould
couldbe
beconsistent
consistent
unaware
of any
policy. He
with what
what he
he would
would normally
normallydo
do in
inthat
thatsituation.
situation. Thus,
Thus,PERB
PERBisisunable
unable to
to conclude
conclude that
that Swift
Swift
with
deviated from
from an
an established
established policy.
policy.
deviated
In addition,
addition,not
notall
alldepartures
departures from
fromexisting
existingpractices
practices are
are evidence
evidence of
unlawful motive.
motive.
In
of unlawful

(Regents
In this
this case,
case, Swift
Swift
(Regentsof
ofthe
theUniversity
Universityof
ofCalifornia
California (1987)
(1987) PERB
PERB Decision
Decision No.
No. 615-H.)
615-H.) In
testifiedthat
thatthe
the University
Universitydecided
decidedagainst
againstallowing
allowingEstes
Estestotorespond
respond to
to the
the Notice
Notice of
ofIntent
Intenttoto
testified
Suspend during
hours because
because the
had become
become increasingly
concerned with
Suspend
during work
work hours
the University
University had
increasingly concerned
with
the amount
amount of
of time
time Estes
Estes spent
spent drafting
argumentative communications.
communications. In
Infact,
fact, those
those very
very
the
drafting argumentative
concerns were
oflntent
to Suspend.
Suspend. After
AfterSwift
Swiftdenied
deniedEstes's
Estes'srequest,
request,
concerns
were raised
raised in
in the
the Notice
Notice of
Intent to

the University
University amended
amended the
the Notice
Notice of
ofIntent
IntenttotoSuspend,
Suspend, affording
affordingEstes
Estes additional
additional time
time to
to
the
respond. Under
Underthese
thesecircumstances,
circumstances,Estes
Estes has
has not
not established
established that
that this
this conduct
conduct supports
supports his
his
respond.
retaliation claim.'
claim. 7
retaliation

7
Although
addressedbybyeither
eitherparty,
party,there
therewas
wasadditional
additionalevidence
evidenceofofaadeparture
departure
Although
notnot
addressed
from the
the University's
University'spolicy
policyconcerning
concerningself-evaluations.
self-evaluations.However,
However,
it appearsfrom
fromthe
the
from
it appears
evidence
that
this
was
merely
a
record-keeping
error
and
did
not
affect
the
issuance
of
the
evidence that this was merely a record-keeping error and did not affect the issuance of the
adverse actions
case or
to respond
respond to
to those
those actions.
actions. Deviations
Deviationsthat
thatare
are
adverse
actions in
in this
this case
or Estes's
Estes's ability
ability to
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(c)
(c)

Shiftingand/or
and/orExaggerated
Exaggerated Justifications
Justifications
Shifting

Estes alleges
alleges that
provideddiffering
differingororexaggerated
exaggeratedreasons
reasons for
for its
its
Estes
that the
the University
University provided
actions. An
Anemployer's
employer'sshifting
shiftingjustifications
justificationsforfortaking
taking
adverseaction
actionagainst
againstan
anemployee
employee
actions.
adverse
may be
be evidence
evidence of
(Trustees of
ofthe
the California
State University
University(San
(San Marcos)
Marcos) (2009)
(2009)
may
of nexus.
nexus. (Trustees
California State
PERB Decision
Decision No.
No. 2070-H.)
2070-H.) InIncontrast,
contrast,PERB
PERBfound
foundno
noevidence
evidence of
ofretaliation
wherethe
the
PERB
retaliation where
employer gave
gave consistent
consistent justifications
forits
itsdisciplinary
disciplinaryactions
actionsand
andtreated
treatedthe
the employee
employee at
at
employer
justifications for
issue in
in that
that case
case the
the same
same as
employees who
who did
did not
notengage
engage in
in any
any protected
protected
issue
as itit had
had other
other employees
activities. (Alameda
(Alameda County
County Medical
Medical Center
Center (2004)
(2004) PERB
Similarly,
activities.
PERB Decision
Decision No.
No. 1707-M.)
1707-M.) Similarly,
PERB found
found no
no evidence
evidence of
ofnexus
nexus where
where the
the employee
employee failed
failed to
to correct
correcther
herbehavior
behaviorafter
after
PERB
being given
given several
several opportunities
(San Diego
(1991) PERB
PERB
being
opportunities to
to do
do so.
so. (San
Diego Unified
Unified School
School District
District (1991)
DecisionNo.
No.885
885 (San
(San Diego
Diego USD).)
USD).)
Decision
Inthis
thiscase,
case, the
the University
Universityconsistently
consistentlystated
stated its
its concerns
concerns with
with Estes
Estes in
in multiple
multiple
In

counseling and
and disciplinary
disciplinarydocuments.
documents. On
OnJuly
July13,
13,2009,
2009,the
theUniversity
Universitycounseled
counseledEstes
Estesdue
due
counseling
to conduct
conduct itit believed
believed was
was argumentative
argumentative and
The University
University
to
and disruptive
disruptive to
to other
other ITECH
ITECH staff. The
also indicated
indicated that
that Estes
Estes challenged
challenged directives
directives from
from his
hissupervisor
supervisorinininappropriate
inappropriateways.
ways.
also
These same
same concerns
Estes in
in subsequent
subsequent documents
documents culminating
inthe
the
These
concerns were
were raised
raised with
with Estes
culminating in
January 4,
oflntent
to Dismiss.
Dismiss. InInthe
theUniversity's
University's
assessment,Estes
Estes never
never
January
4, 2011
2011 Notice
Notice of
Intent to
assessment,
corrected his
his behavior.
behavior. Under
Underthese
thesecircumstances,
circumstances, there
there isis no
no evidence
evidence of
ofshifting
shifting
corrected
justifications.(San
(SanDiego
DiegoUSD,
USD,supra,
supra,PERB
PERB Decision
DecisionNo.
No. 885.)
885.)
justifications.
Estes also
why its
its
Estes
also claims
claims evidence
evidenceof
of nexus
nexusbased
basedon
onthe
theUniversity's
University's failure
failure to
to explain why
request for
for doctor's
doctor'sverification
verificationduring
duringhis
hisSeptember
September2010
2010absences
absences was
was "justified"
"justified"as
asdefined
defined
request
in the
the University/UPTE
University/UPTEcontract.
contract. However,
However,while
whilethe
thecontract
contractrequires
requiresthe
the University
Universitytotohave
have
in
justificationfor
forrequiring
requiringaadoctor's
doctor'snote,
note,nothing
nothingininthe
thesections
sections of
ofthe
the contract
contract provided for
for
aa justification
umelated
(Trustees of
California
unrelated to
to the
the adverse
adverse actions
actions do
do not
not provide
provide evidence
evidence of
of nexus.
nexus. (Trustees
of the California
. State
State University
(2009)
PERB
Decision
Univ.).)
University (2009) PERB DecisionNo.
No.2038-H
2038-H(Sonoma
(SonomaState
State
Univ
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the record
record requires
explain its
its justification
justificationtotothe
the employee
employee at
at the
the time
time of
ofthe
the
the
requires the
the University
University to
to explain
request. An
An employer's
employer's failure
failureto
toprovide
providean
an explanation
explanation for
for its
its conduct
conduct is
is only
only evidence
evidence of
of
request.
nexus in
in cases
cases where
or past
past practice
(City
nexus
where the
the employer
employer was
wasrequired
requiredby
by law,
law, policy,
policy, or
practice to
to do
do so.
so. (City

of
In addition,
addition, the
the University
Universitydid
did
of Santa
Santa Monica,
Monica, supra,
supra, PERB
PERB Decision
Decision No.
No. 2211-M.)
2211-M.) In
eventually explain
explain that
that itit felt
feltverification
verificationwas
was"justified"
"justified"
basedononitsitsobservations
observationsofofEstes's
Estes' s
eventually
based
recent sick
sick leave
leave usage.
usage. Other
OtherITECH
ITECHemployees
employeesthat
thathad
hadsimilar
similarabsence
absence records
records provided
provided
recent
verificationfor
fortheir
theirabsences.
absences. An
Anemployer's
employer'sstrict
strictapplication
applicationofofthe
thecontract
contractisisnot
notevidence
evidence
verification
ofretaliation.
retaliation. (State
(State of
ofCalifornia
California(Department
(DepartmentofofPersonnel
Personnel Administration)
Administration) (1999)
(1999) PERB
PERB
of
Decision No.
No. 1313-S.)
1313-S.)
Decision

(d) Cursory
Cursory
Investigation
(d)
Investigation
Estes contends
contends that
investigation prior
priorto
to issuing
issuing Written
WrittenWarning
Warning#2
#2
Estes
that the
the University's
University's investigation
was cursory.
The failure
failuretotoconduct
conductaa reasonable
reasonable investigation
prior to
to issuing
issuing discipline
discipline may
may
was
cursory. The
investigation prior
be evidence
evidence of
of nexus.
nexus. (The
(The Regents
Regents of
ofCalifornia,
California,supra,
supra, PERB
PERB Decision
Decision
be
of the
the University
University of
No. 1255-H.)
1255~H.)
No.
Estes first
on Gilmer's
Gilmer's
Estes
first alleges
alleges that
that itit was
was improper
improper for
for Rude
Rude to
to rely
rely primarily
primarily on
complaints as
as the
This claim
claim is
is factually
factually untrue.
untrue. Rude
Rude
complaints
the basis
basisfor
forissuing
issuingWritten
Written Warning
Warning #2.
#2. This
referenced multiple
multipleissues
issues including
includinghis
hisbelief
beliefthat
thatEstes
Estes refused
refused to
to take
take direction
direction from
from his
his
referenced
supervisor. Regarding
Regarding Gilmer,
Gilmer,Written
WrittenWarning
Warning#2
#2focused
focused not
noton
on Gilmer's
Gilmer'scomplaints,
complaints,but
but
supervisor.
on Estes's
Estes' s own
own communications.
communications. InInother
otherwords,
words,regardless
regardless of
ofthe
the content
content of
of Gilmer's
Gilmer' s
on
statements, Rude
Rude felt
felt that
that Estes's
Estes' s e-mail
e-mailmessages
messages were improper
improper and
and warranted
warranted discipline.
discipline.
statements,
Estes also
was improper
for Rude
Rude to
to exclude
exclude Gilmer's
Gilmer'se-mail
e-mailmessages
messages
Estes
also contends
contends that
that itit was
improper for
from the
the warning
warningissued
issued to
to Estes.
Estes. This
Thisalso
alsodoes
doesnot
notdemonstrate
demonstrate that
that the
the University
Universityengaged
engaged
from
in aa cursory
cursory investigation
investigationbecause
becauseWritten
WrittenWarning
Warning#2#2was
wasclearly
clearly
designedtotoaddress
addressEstes's
Estes's
in
designed
conduct, not
not Gilmer's.
Gilmer' s. Rude
Rudetestified
testifiedthat
thathe
heseparately
separately met
met with
withGilmer
Gilmertotodiscuss
discuss his
his own
own
conduct,
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role ininprovoking
provokingthe
thesituation.
situation.Based
Based
thesefacts,
facts,Estes
Estesdoes
doesnot
notdemonstrate
demonstratethat
thatthe
the
role
onon
these
Universityengaged
engagedininaacursory
cursoryinvestigation.
investigation.
University

(e) Animosity
Animosity
TowardsUnion
UnionActivists
Activists
(e)
Towards
Estes also
also alleges
refusaltotogive
giveEstes
Estestime
timetotosecure
securean
anattorney
attorney
Estes
alleges that
that the
the University's
University's refusal
representative for
for the
the January
January 19,
19, 2011
2011 meeting
meeting as
as well
wellas
as its
its denial
denial ofofhis
hisrequest
requestto
tohave
have
representative
UPTE representation
representation at
at "any
"any meeting
meeting that
that might
mighteven
even have
have the
the merest
merest whiff
ofbeing
being
UPTE
whiff of
disciplinary ininnature"
nature"was
wasevidence
evidence of
ofanimus
animus towards
towards unions.
unions.
disciplinary

8

Employees may
may have
have a
a protected
employers where:
(a) the
the
Employees
protected right
right to
to meetings
meetings with
with their
their employers
where: (a)
employee requested
requested representation,
meeting, (c)
(c) which
whichthe
the employee
employee
employee
representation, (b)
(b) for
for an
an investigatory
investigatory meeting,
reasonably believed
believed might
might result
result in
in disciplinary
disciplinaryaction;
action;and
and(d)
(d)the
theemployer
employerdenied
deniedthe
the
reasonably
request. (Trustees
(Trustees of
ofthe
the California
CaliforniaState
State University
University(2006)
(2006)PERB
PERB Decision
DecisionNo.
No.1853-H,
1853-H,
request.
9

citations omitted.)"
omitted.) However,
However,employees
employeesare
arenot
notentitled
entitledtotorepresentation
representationatatmeetings
meetings whose
whose
citations
sole purpose
purpose is
(Ibid.)
sole
is to
to either
either correct
correct work
work technique
technique or
or present
present already-drafted
already-drafteddiscipline.
discipline. (Ibid.)
There is
is also
also no
no protected
protected right
to have
have an
an attorney
attorney present
present during
investigatory meetings
meetings with
with
There
right to
during investigatory
theiremployer.
employer. (County
(CountyofofRiverside,
Riverside,supra,
supra,PERB
PERBDecision
DecisionNo.
No.2090-M.)
2090-M.)
their
In this
this case,
case, Estes's
Estes's request
request far
far exceeds
exceeds the
right to
to
In
the bounds
bounds of
of employees'
employees' right
representation and
and itit would
would not
nothave
have been
been unlawful
unlawfulfor
forthe
theUniversity
Universitytotodeny
denysuch
sucha arequest.
request.
representation
Moreover, Estes
Estes did
did not
not establish
establish that
that the
the University
Universityever
everactually
actuallydenied
deniedEstes's
Estes'srequest
request for
for
Moreover,
representation at
at any
meeting. The
Therecord
recordshows
showsother
otherinstances
instances where
where the
the University
University
representation
any specific
specific meeting.
apparently had
had no
Estes bringing
UPTE representation
representation to
to meetings.
meetings. Under
Underthese
these
apparently
no issue
issue with
with Estes
bringing UPTE

8

would
untimely
add
theseissues
issuesasasadditional
additionalcauses
causes of
ofaction
action at
at this
this time.
time.
It It
would
bebe
untimely
to to
add
these
(County
of
Riverside,
supra,
PERB
Decision
No.
2097-M.)
(County of Riverside, supra, PERB Decision No. 2097-M.)
9

Anemployee
employeemay
mayhave
have an
an additional
additionalright
righttotorepresentation
representationunder
undermeetings
meetingsarising
arising
" An
out
of "highly
"highlyunusual
unusualcircumstances"
circumstances"which
whichare
arenot
notpresent
present here
here and
and will
willtherefore
therefore not
notbe
be
out of
discussed
in
this
proposed
decision.
discussed in this proposed decision.

28
28

circumstances, there
insufficientevidence
evidence to
to conclude
conclude whether
whether the
the University's
University's
circumstances,
there is
is simply
simply insufficient
actions were
were evidence
evidence of
ofanimus.
animus.
actions
Likewise,because
because HEERA
HEERAdoes
does not
not protect
protectEstes's
Estes' s right
righttotohave
havean
an attorney
attorney represent
represent
Likewise,
him ininmeetings
meetings with
withhis
hissupervisor,
supervisor,denial
denialofofthis
thisrequest
requestdoes
doesnot
notdemonstrate
demonstrate animus
animus
him
towards unions
unions or
or individuals
individualsthat
thatrequest
request union
union representation.
representation. Even
Evenififthere
therewere
weresuch
suchaa
towards
right, ititisisunclear
unclearhow
howEstes's
Estes's request
request for
for private
privatecounsel
counsel in
inlieu
lieuofofUPTE
representation
right,
UPTE representation
demonstrates animus
activists.
demonstrates
animus towards
towards union
union activists.

(f) Disparate
DisparateTreatment
Treatment
(f)
Estes also
also alleges
alleges that
that he
he was
was treated
treated more
harshly than
than other
other ITECH
ITECHemployees.
employees.
Estes
more harshly
Evidence that
that an
an employee
employee was
was treated
fromsimilarly
similarlysituated
situatedemployees
employeesmay
maybebe
Evidence
treated differently
differently from
evidence of
nexus. (Sonoma
(Sonoma State
supra,PERB
PERBDecision
DecisionNo.
No. 2038-H.)
2038-H.)
evidence
of nexus.
StateUniv.,
Univsepra,
In this
this case,
case, the
the record
record does
does not
was
In
not demonstrate
demonstrate disparate
disparatetreatment.
treatment. When
When Swift
Swift was
asked whether
whether he
he disciplined
disciplined other
other employees
employees for
for using
using profanity
profanityororother
otherinappropriate
inappropriate
asked
communicationininthe
theworkplace,
workplace,he
heresponded
responded "absolutely."
"absolutely."Rude
Rudealso
alsotestified
testifiedthat
thathe
he
communication
counseled Gilmer
for communications
communications the
the University
Universityfelt
feltwere
wereinappropriate
inappropriateand
and that
that he
he found
found
counseled
Gilmer for
counseling to
to be
be effective
effective in
in Gilmer's
Gilmer'scase.
case. Likewise,
Likewise,the
the University
Universityhas
has formally
formallydisciplined
disciplined
counseling
other employees
employees for
behavioral issues
In
other
for misconduct
misconduct or
or behavioral
issues regardless
regardlessof
ofunion
unionaffiliation.
affiliation. In
addition, other
otherITECH
ITECHemployees
employeeswho
whowere
wereabsent
absentasasfrequently
frequentlyasasEstes
Esteswere
wereasked
asked and
and did
did
addition,
provide verification
verification for
fortime
timeoff.
off.As explained
explainedabove,
above,discipline
disciplineconsistently
consistentlyapplied
applied to
to
provide
similarlysituated
situatedemployees
employees does
does not
not provide
provide evidence
evidence of
of nexus.
nexus. (Alameda
(Alameda County
County Medical
Medical
similarly

Center, supra,
supra, PERB
PERB Decision
Decision No.
No. 1707-M.)
1707-M.)
Center,
For all these
these reasons,
reasons, there
circumstantialevidence
evidenceconnecting
connectingthe
the
For
there is
is insufficient
insufficient circumstantial
adverse actions
case to
s protected
Therefore, only
only Estes's
Estes' s
adverse
actions in
in this
this case
to any
any of
of Estes'
Estes's
protected activities.
activities. Therefore,
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protected September
September 8-13,
8-13, 2010
20 IO conduct,
conduct, which
which had
had direct
direct evidence
evidence of
ofnexus,
nexus, will
willbe
bediscussed
discussed
protected
further ininthis
thisproposed
proposeddecision.
decision.
further

5.
5.

The University's
University's Justifications
Justifications
The

thecharging
chargingparty
partycan
canestablish
establishall
allthe
theelements
elementsofofaaprima
primafacie
faciecase,
case,then
thenthe
the
IfIfthe
burden shifts
shifts to
to the
the employer
employer to
to prove
prove by
byaa preponderance
preponderance of
of the
the evidence
evidence that
wouldhave
have
burden
that it would
taken the
the same
same course
the charging
charging party
party did
didnot
notengage
engage in
inany
anyprotected
protected
taken
course of
of action
action even
even if
if the
activity. (Trustees
(Trustees ofofthe
the California
CaliforniaState
State University
University(2000)
(2000)PERB
PERBDecision
DecisionNo.
No. 1409-H,
1409-H,
activity.
citing Novato,
Novato, supra,
supra, PERB
Bros. Dist.
v. Agricultural
Labor
citing
PERB Decision
Decision No.
No. 210,
210,Martori
Martori Bros.
Dist. v.
Agricultural Labor

Relations
Bd. (1981)
(1981) 29
29 Cal.3d
Cal.3d 721.)
721.) InInother
otherwords,
words,the
theissue
issueisiswhether
whetherthe
theadverse
adverse action
action
Relations Bd.
would have
have occurred
occurred "but
for" the
the protected
protected acts.
acts. (County
(County of
ofRiverside,
Riverside, supra,
supra, PERB
PERB Decision
Decision
would
"but for"
No. 2090-M.)
2090-M.)However,
However,the
thefocus
focusofofthis
thisanalysis
analysis"is
"isnot
notwhether
whetherthe
the employer
employer had
had a lawful
No.
lawful
reason for
an unlawful
reason." (Baker
(Baker Valley
Valley
reason
for the
the action
action but
but whether
whether itit took
took the
the action
action for
for an
unlawful reason."

Unified School
School District
District (2008)
(2008) PERB
PERB Decision No.
1993, citing
UnifiedSchool
School
Unified
No. 1993,
citing McFarland
Mcfarland Unified
Dist.
v. PERB
PERB (1991)
(1991) 228
228 Cal.App.3d
Cal.App.3d 166,
166, 169.)
169.)
Dist. v.
In LA
LA Superior
Superior Court,
Court, supra,
supra,PERB
PERBDecision
DecisionNo.
No.1979-C,
1979-C,an
anemployer
employerissued
issued aa written
written
In
notice of
ofsuspension
suspension because
because of
of the
the employee's
employee's unauthorized
unauthorized use
use of
ofaa room
room for
foraaunion
union
notice
meeting and
and because
because she
she sent
sent multiple
e-mailmessages
messages broadcast
broadcast to
tohundreds
hundredsofofemployees.
employees.
meeting
multiple e-mail
The
found that
that the
the employee's
employee's use
use of
ofthe
the room
room was
was protected
protected activity,
activity,but
butthat
thather
her
The Board
Board found
concludedthat
thatthe
theprotected
protectedconduct
conductwas
was not
not the
the "tru
"true
ee-mail
usage was not. The Board concluded
motivation"for
forthe
thesuspension,
suspension,given
giventhat
thatthe
theemployee
employee had
had been
been disciplined
disciplined multiple
multipletimes
times
motivation"
her e-mail
e-mailusage
usage and
and that witnesses
witnesses credibly
testified that
that that
thatthe di
discipline was due to
for her
credibly testified
employee's disregard
(Ibid.)
employee's
disregardfor
for the
thee-mail
e-mail policy.
policy. (Ibid.)

City of
ofSanta
Santa Monica,
Monica, supra,
supra, PERB
PERB Decision
Decision No.
No. 2211-M,
2211-M,the
the Board
Board held
held an
an
In City
employee's long
long record
record of
ofunacceptable
unacceptable performance
performance was
was sufficient
sufficienttotodemonstrate
demonstratethat
thathe
hewas
was
employee's
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not terminated
terminated for
for his
his grievance
grievance activity.
(See also
also Martori
MartoriBros.,
Bros.,supra,
supra, 29
29 Cal.3d
Cal.3d at
at p.
p. 730730not
activity. (See
731 [notwithstanding
[notwithstanding employee's
employee's protected
protected activity,
activity, there
there was
was "ample
"ample evidence"
evidence" justifying
731
justifying
termination,such
suchas
as threatening,
threatening, obscene,
obscene, and
In CSU
CSU Long
Long
termination,
and insubordinate
insubordinate statements].)
statements].) In
Beach,
No. 641-H,
641-H, PERB
PERB found
foundthat
thatan
anemployee's
employee'sdeteriorating
deteriorating
Beach, supra,
supra, PERB
PERB Decision
Decision No.
relationship with
withhis
hissupervisor
supervisorwas
was justification
justificationfor
foradverse
adverseactions.
actions.
relationship
In County
County of
ofRiverside,
Riverside, supra,
supra, PERB
PERB Decision
Decision No.
No. 2090-M,
2090-M,PERB
PERBfound
foundthat
thatthe
the
In
disciplinary
memoranda and
and notice
termination were
were hearsay
hearsay and
in-and-ofdisciplinary memoranda
notice of
of termination
and not
not sufficient
sufficient in-and-ofthemselves to
The employer's
employer's other
other
themselves
to meet
meet its
its burden
burden to
to rebut
rebut aaprima
prima facie
facie case
casefor
forretaliation.
retaliation. The
evidence that
the discipline
was justified
was discredited
discredited and
and therefore not persuasive.
persuasive. (Ibid.;
(Ibid.;
evidence
that the
discipline was
justified was
see also
InChula
ChulaVista
VistaElementary
Elementary
see
also Escondido
Escondido UESD,
UESD, supra,
supra, PERB
PERB Decision
Decision No.
No. 2019.)
2019.) In
School District
District(2011)
(2011) PERB
PERB Decision
Decision No.
No. 2221,
2221, an
an employer's
employer's claimed
claimed justification
for
School
justification for
adverse actions
to be
be pretext
pretext where
where witnesses
witnesses as
as well
as performance
evaluations
adverse
actions was
was found
found to
well as
performance evaluations
consistently indicated
indicated that
that the
the employee
others. (Ibid;
(Ibid;see
see also
also Jurupa
Jurupa
consistently
employee interacted
interacted well
well with
with others.
Community
(2007) PERB
PERB Decision
Decision No.
No. 1920-M.)
1920-M.)
Community Services
ServicesDistrict
District (2007)
As stated
stated above,
above, the
admitted that
thatits
itsNotice
NoticeofofIntent
IntenttotoSuspend
Suspendwas
wasatat
As
the University
University admitted
least partially
motivated by
by Estes's
Estes's September
September 8-13,
However, ititisis
least
partially motivated
8-13, 2010,
2010, protected
protectedactivity.
activity. However,
clear that
the University
University had
had concerns
concerns with
with Estes's
Estes's work
workperformance
performance long
long before
before the
the protected
protected
clear
that the
activityand
andthat
thatthose
thosesame
same concerns
concerns persisted
persisted long
long afterwards.
afterwards.
activity

For example,
example, in
in July
July2009,
2009, Swift
Swiftobserved
observedthat
thatthe
themanner
mannerininwhich
whichEstes
Esteschallenged
challenged
For
his supervisor
supervisor about
about following
followingdirectives
directiveswas
wasinappropriate.
inappropriate.These
Theseconcerns
concernswere
werereiterated
reiterated
his
in comments
comments made
made by
by Swift
SwiftininEstes's
Estes's2008-2009
2008-2009performance
performanceevaluation
evaluationissued
issuedon
on
in
September 15,
15, 2009.
2009. On
OnDecember
December20,
20,2010,
2010,Estes
Estes sent
sent an
an e-mail
e-mail message
message to all ITECH
ITECHstaff
staff
September
questioning whether
directive about
about updating
updating software
software was
was "realistic."
Thefailure
failuretoto
questioning
whether Swift's
Swift's directive
"realistic." The
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correct
behavior after
after multiple
multiple warnings
warnings has
has been
been found
correct behavior
found to
to be
be adequate
adequatejustification
justification for
for
discipline. (LA
(LASuperior
SuperiorCourt,
Court,supra,
supra,PERB
PERBDecision
DecisionNo.
No. 1979-C.)
1979-C.)
discipline.
UnlikeininCounty
County of
ofRiverside,
Riverside, supra,
supra, PERB
2090-M, the
the University's
University's
Unlike
PERB Decision
Decision No.
No. 2090-M,
characterization of
ofEstes's
Estes' s behavior
behavior was
was supported
supported by
by personal
personal accounts.
accounts. For
For example,
example, Swift
Swift
characterization
testifiedthat
thathe
heobserved
observed Estes
Estes engage
engage in
emotionaloutburst"
outburst"where
whereheheraised
raisedhis
his
testified
in aa "violent,
"violent, emotional
voice and
and used
used profanity.
Swiftobserved
observedatatleast
least two
twoother
other"angry
"angryoutbursts"
outbursts"from
fromEstes.
Estes.
voice
profanity. Swift
These concerns
concerns were
were raised
raised with
withEstes
Estes on
on February
February25,
25,2010.
2010.
These
Aroundthe
thesame
same time,
time,ininFebruary
February2010,
2010,Estes
Estescontinued
continuedsending
sendinge-mail
e-mailmessages
messages
Around
about aa computer
computer virus
virus issue
issue even
even after
after Swift
Swifttold
toldhim
himthat
thatthe
theissue
issuewas
wasresolved
resolvedand
andthat
thatno
no
about
further discussion
discussion was
was necessary.
necessary. Swift
Swift informed
informedEstes
Estes that
that ititwas
was inappropriate
inappropriate to
to e-mail
e-mailhis
his
further
personal complaints
with other
other employees
employees to
all ITECH
!TECHstaff.
staff.Those
Thoseissues
issueswere
wereraised
raised with
with
personal
complaints with
to all
Estes in
WrittenWarning
Warning#1,
#1,dated
datedMarch
March18,
18,2010.
2010.
Estes
in Written
Anotherissue
issue that
that the
the University
Universityhad
hadwas
was Estes's
Estes's continued
continuedinsistence
insistence that
that his
his job
job
Another
assignments were
were outside
Swiftand
andRude
Rude unambiguously
unambiguously
assignments
outside the
the scope
scopeof
of his
hisjob
job description.
description. Swift
communicated their
their belief
beliefthat
thatthe
theassigned
assigned tasks
tasks were
were reasonable
This issue
issue first
first
communicated
reasonable for
for aa CRS.
CRS. This
arose in
2009, when
when Extension
The University
University
arose
in 2009,
Extension began
began seeing
seeingmore
moreWebEx
WebExproduction.
production. The
informedEstes
Estes that
that ititconsidered
considered his
his challenges
challenges to
to supervisorial
supervisorialauthority
authoritytotobe
beunacceptable
unacceptable
informed
on July
July 9,
9, 2010,
2010, and
and August
August 11,
11, 2010.
2010. Swift
Swifttestified
testifiedthat
thathe
hehad
hadmany
manyother
otherdiscussions
discussions with
with
on
Estes over
over this
this issue.
issue. InInNovember
Novemberand
andDecember
December2010,
2010,Estes
Estes was
was still
stillmaking
makingthe
thesame
same
Estes
complaints. The
TheUniversity's
University'sconcerns
concernswere
wereraised
raisedagain
againininthe
theJanuary
January2011
2011 Notice
NoticeofofIntent
Intent
complaints.
to Dismiss.
Dismiss.
to
Estes acknowledges
making these
these complaints
complaints but
butcontends
contends that
thathe
he never
never actually
actually
Estes
acknowledges making
refused to
to perform
performany
anyassigned
assigned tasks.
tasks. However,
However,the
therecord
recorddoes
doesnot
notdemonstrate
demonstratethat
thatEstes
Estes
refused
performed the
the more
more advanced
advanced duties
Moreover,this
thisargument
argumentdoes
doesnot
not
performed
duties assigned
assigned satisfactorily.
satisfactorily. Moreover,
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address the
Estes conducted
with this
thissupervisors,
supervisors, which
whichappears
appearstoto
address
the manner
manner in
in which
which Estes
conducted himself
himself with
be the
the primary
primary basis
basis for
the University's
concerns. An
Anemployer's
employer'spersistent
persistentdissatisfaction
dissatisfaction
be
for the
University's concerns.
withan
an employee's
employee's conduct
conduct may
may rebut
rebut the
the prima
(Cityof
ofSanta
Santa
with
prima facie
facie case
casefor
for retaliation.
retaliation. (City

Monica,
supra, PERB
PERB Decision
Decision No.
No. 2211-M;
2211-M;CSU
CSULong
LongBeach,
Beach, supra,
supra, PERB
PERB Decision
Decision
Monica, supra,
No. 641-H.)
641-H.)
No.
Estes' s September
September 8-13,
was one
one of
oftwo
twoevents
eventsdescribed
describedininthe
the
Estes's
8-13, 2010
2010 protected
protected activity
activity was
September 22,
22, 2010
2010 Notice
Notice of
oflntent
Suspend. The
Thedocument
documentalso
alsodiscussed
discussed an
an incident
incidenton
on
September
Intent totoSuspend.
September 7,
7, 2010,
2010, where
where Estes
Estes continued
to send
send e-mail
e-mail about
about aa laptop
laptopcomputer
computerissue
issueafter
after
September
continued to
Swiftinformed
informedhim
himthat
thatthe
thematter
matterrequired
required no
no further
furtherattention.
attention. This
Thiswas
wassimilar
similartotoa a
Swift
complaintSwift
Swiftraised
raisedwith
withEstes
EstesininFebruary
February2010.
2010.
complaint
Based on
on the
the totality
ofthis
thisevidence,
evidence,the
therecord
recorddoes
doesnot
notshow
showthat
thatEstes's
Estes' s
Based
totality of
September 8-13,
was the
motivation"for
foreither
eitherhis
hissuspension
suspensionor
or
September
8-13, 2010,
2010, protected
protected activity
activity was
the "true
"true motivation"
termination. (LA
(LASuperior
SuperiorCourt,
Court,supra,
supra,PERB
PERBDecision
DecisionNo.
No. 1979-C.)
1979-C.) The
Therecord
recordshows
shows that
that
termination.
the University
Universityhad
hadmany
manyconcerns
concerns about
about Estes's
Estes's ability
abilityto
tofollow
followdirect
directorders
ordersasaswell
wellasasthe
the
the
mannerininwhich
whichhehechallenged
challengedhis
hissupervisors
supervisorsabout
aboutassigned
assignedtasks.
tasks.Those
Thoseconcerns
concernswere
were
manner
present independent
independent from
Estes' s efforts
efforts to
to enforce
enforce his
his contractual
contractualrights.
rights.
present
from Estes's
importanttotonote
notethat
thatthe
theissue
issue before
before PERB
PERB isis not
notwhether
whether the
the University's
University's
ItItisisimportant
concerns were
orwhether
whetherEstes's
Estes'ssuspension
suspension or
or termination
terminationwere
were for
for"good
"goodcause."
cause."
concerns
were justified
justified or

(City of
ofSanta
Santa Monica,
Monica, supra,
supra, PERB Decision
DecisionNo.
No.2211-M.)
11-M.)The
Thesole
soleissue
issuein this
thiscase
caseisis
(City
whether the
the University
retaliated against
against Estes
Estes for engaging
engaging in protected
protected activities.
Onthat
that
whether
University retaliated
activities. On
issue, itit isis concluded
concludedEstes's
Estes's protected
protected activity
activitywas
wasnot
notthe actual
actualcause
cause behind
behind the
the
issue,
University'sdecision
decisiontotosuspend
suspend or
orterminate
terminate his
his employment.
employment.
University's
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PROPOSED ORDER
ORDER
PROPOSED
Jeffrey Estes
Estes has
has not
Jeffrey
not established
established that
that the
theRegents
Regentsof
ofthe
theUniversity
University of
of California
California
(Irvine)retaliated
retaliatedagainst
against him
him for
forengaging
engaging in
in protected
protected activities.
activities. Therefore,
Therefore,the
the
(Irvine)
Public Employment
Employment Relations
Relations Board
Board complaint
complaintand
and underlying
underlyingunfair
unfairpractice
practicecharge
charge inin
Public
LA-CE-1120-Hare
are hereby
hereby DISMISSED.
DISMISSED.
LA-CE-1120-H

Right to
to Appeal
Appeal
Right
Pursuant to
CaliforniaCode
Code of
ofRegulations,
Regulations, title
title8,8,section
section32305,
32305,this
thisProposed
Proposed
Pursuant
to California
Decisionand
and Order
Ordershall
shallbecome
become final
finalunless
unless aa party
party files
filesaastatement
statement of
ofexceptions
exceptions with
withthe
the
Decision
Public Employment
Employment Relations
Relations Board
Board (PERB
within20
20 days
days of
of service
service of
this
Public
(PERB or
or Board)
Board) itself
itself within
of this
Decision. The
TheBoard's
Board'saddress
address is:
is:
Decision.
Public Employment
Employment Relations
Relations Board
Board
Public
Attention: Appeals
Appeals Assistant
Assistant
Attention:
1031 18th
18th Street
Street
1031
Sacramento, CA
95811-4124
Sacramento,
CA 95811-4124
(916)
3
22
-8231
(916) 322
(916)
FAX:(916)
(916)327-7960
327-7960
FAX:
In accordance
accordance with
PERB regulations,
regulations, the
the statement
statement of
ofexceptions
exceptions should
should identify
identifyby
by
In
with PERB
page citation
citationor
orexhibit
exhibitnumber
numberthe
theportions
portionsofofthe
therecord,
record,ififany,
any,relied
reliedupon
uponfor
forsuch
such
page
exceptions. (Cal.
(Cal.Code
CodeRegs.,
Regs., tit.
tit.8,8,$§32300.)
32300.)
exceptions.
A document
document is
is considered
considered "filed"
whenactually
actuallyreceived
receivedduring
duringaaregular
regularPERB
PERB
A
"filed" when
business day.
(Cal.Code
CodeRegs.,
Regs., tit.
tit.8,8,$$
§§32135,
32135,subd.
subd.(a)
(a)and
and32130;
32130;see
see also
also Gov.
Gov. Code,
Code,
business
day. (Cal.
§ 11020,
11020, subd.
A document
document is
is also
also considered
considered "filed"
received by
by facsimile
facsimile
$
subd. (a).)
(a).) A
"filed" when received
ofbusiness
business together
together with aa Facsimile
FacsimileTransmission
TransmissionCover
CoverSheet
Sheet
ttransmission
ransmission before the cclose
lose of
meets the
the requirements
requirements of
of PERB Regulation
Regulation 3213
135(d), provided
provided the
the filing party
partyalso
also
which meets
places the
the original,
original, together
together with
withthe
the required
requirednumber
number of
ofcopies
copies and
and proof
proofof
ofservice,
service, in
inthe
the
places
U.S. mail.
mail. (Cal.
(Cal.Code
CodeRegs.,
Regs.,tit.
tit.8,8,$ §32135,
32135,subds.
subds.(b),
(b),(c)(c)and
and(d);
(d);see
seealso
alsoCal.
Cal.Code
CodeRegs.,
Regs.,
U.S.
tit. 8,8,$$
§§32090
32090and
and32130.)
32130.)
tit.
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Anystatement
statement of
of exceptions
exceptions and
and supporting
must be
be served
served concurrently
its
Any
supporting brief
brief must
concurrently with
with its
filingupon
uponeach
each party
party to
to this
this proceeding.
proceeding. Proof
Proofofofservice
serviceshall
shallaccompany
accompanyeach
each copy
copy served
served
filing
on
filed with
withthe
the Board
Boarditself.
itself.(See
(SeeCal.
Cal.Code
CodeRegs.,
Regs.,tit.
tit.8,8,$$
§§32300,
32300,32305,
32305,32140,
32140,
on aa party
party or
or filed
and 32135,
32135, subd.
subd. (c).)
(c).)
and
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