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[7 . . .1]
FOR PAYROLL PURPOSES:
The employee's timesheet should be reported with the approved
hours utilizing the SEIU time reporting code UNSEU.
By e-mail dated March 15, 2011, Grotefend responded to an inquiry from Thomas
regarding shift differential pay for Educational Training. The e-mail stated:
The direction the Department has received from County HR is:
"As to the shift differential, the County's position is that
employees off work for union release time are not eligible to
receive any."
Sheriffs payroll made the following changes to your 344.
"Attached please find a copy of Wendy Thomas's 344 for PP05
on which the shift differential was adjusted and paid to her due to
being absent from work to attend Educational Training."
On 2/15 the ZOl was reduced to 2.0 hours as the training was
held between 1600 and 2000. On 2/20 all Shift Differential was
removed as she indicated the entire 12 hour shift under the
UNSEU code, and did not work any hours of her scheduled shift.
In March 2011, the County began paying employees engaged in negotiations base
wages only, instead of full wages including differentials or special pay premiums they would
have earned but for their participation in formal negotiations. 3 During active negotiations, on
March 15, 2011, the County made an initial proposal to amend the provision of the MOU
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governing shift differentials to add "Union Release Time" to the list of leave categories exempt
from the application of shift differentials. That list included vacation, sick leave, holiday pay,
call and standby duty.
The County asserts that it did not know how SEIU members had been paid in the past
when released for formal negotiations. The bargaining history, as alleged, however, is that
SEIU and the County negotiated agreements in 2009 and 2010; that SEIU had 10 to 15
employees on its bargaining team; and that the County paid full wages including differentials
or special premium pay to employees on union released time. SEIU alleged that because new
released time provisions were negotiated in 2009 and 2010, the County had to have known
how employees were being paid.
On March 17, 2011, a grievance petition was filed with the County on behalf of" All
SEID represented classifications" by Thomas with Communications Manager Heather Woods
in the Sheriff's Department. The grievance states, in pertinent part:
Citing direction received from County HR, Sheriff's payroll
implemented unilateral changes, absent a Meet & Confer process,
to the payment of shift differentials for SEID represented
employees using the time reporting code of UN SEU for
participation in union activities. Shift differentials were removed
from the grievant on two (2) separate occasions in PP#0S-2011
under the justification that shift differentials would now only be
applied to, and hence paid for, regular hours actually worked at
the grievant's worksite and not for hours worked during paid
release time for participation in union activities. . . . Release time
for union activities has a separate payroll time reporting code for
tracking purposes only. It is reported and compensated as regular
hours worked on the pay advice. [4l

" The amended charge explains that in late Fall 2010, the County informed SEID that
employees released for union meetings would be required to identify such activities on their
timesheets by a time-tracking code called UNSEU. As alleged, the County stated that it would
not bargain with SEIU about implementation of the UN SEU time-tracking codes because the
coding was not going to reduce employee compensation.
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As of January of 2010, a new payroll code was created to track
time spent by County employees participating in union activities.
Prior to this code being created, if an employee was away from
the office participating in union activities on county time, the
time was reported as regular hours worked. With the inception of
the new time reporting code, the supervisor/manager can easily
decipher between regular hours worked and union activity hours.
In the grievant's. case, the manager/supervisor was able to readily
discern that the hours were spent at contract negotiations which
formed the basis for the denial of the premium pay because she
was not actually working in her regular capacity of dispatch
operator.
The County's conclusions in the Step 2 decision were based on two grounds. First, the
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for a past practice argument to prevail, there must be mutual awareness of a binding practice."
As to this final point, the Step 2 decision states:
A party may not be bound by that which it did not know to exist
and therefore has neither accepted nor condoned. The department
clearly was unaware of the practice and ceased the improper
payment once it came to their attention.
The Step 2 decision concludes:
Grievance is therefore denied on the basis that the MOU is clear
in defining perimeters [sic] for paying shift differential, union
activities and past practices have dictated proper application.
The County's response to the amended charge states that "all of the grievances
regarding the payment of [the] shift differential" were moved to Step 3 of the grievance
procedure. Step 3 involves advisory arbitration. The MOU provides that the Board of
Supervisors shall either accept or reject the decision of the arbitrator, or accept only a
part. The decision of the Board of Supervisors is final.
The MOU states, in pertinent part:
ARTICLE 4
WORKWEEK, OVERTIME AND PREMIUM PAY
Section 1.

Workweek

[1 . . .
Section 2.

Overtime

[9 . ..
Section 3.

Premium Pay

A. Call Duty - General. . . .
[S . . . 10)

B. Minimum Overtime on Call-Back. ...

IT . . .

66

C. Shift Differentials
1. Applicability
ShiftDifferentials.
Differentials.S Shift differentials do not
ApplicabilityofofShift
1.
apply to vacation, sick leave, holiday pay, call or standby
duty. The hourly rate for each shift differential is payable in
tenths of an hour. Employees who work day shift between the
hours of 7:00 a.m. to 6:00 p.m. shall not be entitled to a shift
differential.
Classes not eligible for shift differentials. Employees in
positions of all the following classes shall not be paid a night
shift differential:
Physician I, II, III Psychiatrist I, II, III Psychiatrist IM, IIM, IIIM
2. Evening Shift - General. County employees whose classes are not
specifically mentioned below, working their regularly scheduled shift
that ends after 6:00 p.m. and who perform work between the hours of
3:00 p.m. and 11 :30 p.m., shall be paid a night differential of sixty
cents ($0.60) per hour for the time actually worked between 3:00
5
:30 p.m.l
p.m.
and 11
p.m. and
11:30
p.m. l
19 . . . 10

ARTICLE 31
UNION RIGHTS

[ . ..
Section 2. Separate Payroll Deduction and Time Reporting Codes

19 . ..
B.

Release Time. The County agrees to provide SEIU with two (2)
separate payroll codes for union related release time. The County
shall provide SEIU with monthly reports on the use of the
UNSEU time reporting code (TRC), by employee name, county
employee identification number, job class title and department.
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Training Release Time meetings. 10 The focus of the initial charge allegations is on formal
negotiations. Section (d) of the initial charge describes the charge as follows:
SEE ATTACHED. (COUNTY'S UNILATERAL CHANGE IN
TERMS AND CONDITIONS OF EMPLOYMENT
REGARDING RELEASE PAY FOR NEGOTIATIONS)
Section (d) of the amended charge describes the charge as follows:
SEE ATTACHED RE: FAILURE TO PAY FULL
COMPENSATION FOR EMPLOYEES WHEN MEETING AND
CONFERRING WITH EMPLOYER AND UNILATERAL
CHANGE IN TERMS AND CONDITIONS OF EMPLOYMENT
REGARDING RELEASE PAY FOR OTHER TYPES OF
UNION RELATED RELEASE TIME.
In support of its argument that the new allegations in the amended charge relate back to
the original allegations in the initial charge, SEID-asserts that while the initial charge does not
identify the other types of union released time apart from formal negotiations, the initial charge
references and includes a copy of Article 31 of the MOU. PERB Regulation 32615,
subdivision (a)(5) requires that a unfair practice charge contain "[a] clear and concise
statement of the facts and conduct alleged to constitute an unfair practice." The Board has
long required that a charge include all the material facts necessary to establish a prima facie
case. (Los Angeles Unified School District (1984) PERB Decision No. 473.) Requiring a
Board agent to discern the material facts not from the charge itself but from a copy of the labor
agreement attached to the charge does not meet this standard. (See, e.g., Regents of the

University of California (2004) PERB Decision No. 1592-H [Board affirmed dismissal of
charge directing Board agent to review attached documents for more information about the
charge].)
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Although SEIU' s relation back argument is of no avail, the doctrine of equitable tolling
is conclusive on the timeliness issue. The doctrine of equitable tolling applies to cases under
the MMBA. (Solano County Fair Association (2009) PERB Decision No. 2035-M.) Under
the doctrine of equitable tolling, the statute of limitations is tolled during the period of time the
parties are utilizing a non-binding dispute resolution procedure if the following elements are
met: (1) the procedure is contained in a written agreement negotiated by the parties; (2) the
procedure is being used to resolve the same dispute that is the subject of the unfair practice
charge; (3) the charging party reasonably and in good faith pursues the procedure; and
(4) tolling does not frustrate the purpose of the statutory limitations period by causing surprise
or prejudice to the respondent. (Long Beach Community College District, supra, PERB
Decision No. 2002.)
Based on the allegations of the charge and supporting documentation, the elements of
equitable tolling are met. The dispute resolution procedures utilized by the parties are
contained in a written agreement negotiated by the parties. The procedures are being used to
resolve the same dispute that is the subject of the unfair practice charge. 11 SEIU reasonably
and in good faith has pursued the procedure. And, based on the nature of the charge, there is
no basis on which to conclude that tolling would frustrate the purpose of the statutory
limitations period by causing surprise or prejudice to the County.

1

The grievance describes the dispute, not as limited in scope to formal negotiations,
but more broadly to encompass "the payment of shift differentials for SEIU represented
employees using the time reporting code of UN SEU for participation in union activities."
The grievance refers to "hours worked during paid release time for participation in union
activities." Similarly, the County responded to the grievance in broad terms, noting that the
"language has historically been interpreted in that manner, and was never intended to
compensate employees for time spent performing union activities, mandatory meetings, or
educational training that go beyond the regularly scheduled work hours."
16
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The grievance was filed on March 17, 2011, the same month in which the conduct
underlying the charge is alleged to have occurred. The County's response to the amended
charge states that "all of the grievances regarding the payment of the shift differential" were
moved to Step 3 of the grievance procedure. At the time the amended charge was filed, the
parties were still utilizing the grievance procedure. The statute of limitations was equitably
tolled from March 17, 2011, until at least the filing of the amended charge. Accordingly, we
conclude that the new allegations in the amended charge are timely under the doctrine of
equitable tolling.
II.

The Sufficiency of the Charge Allegations
a. Unlawful Unilateral Change
MMBA section 3505 requires the governing body or other representative of a public

agency to meet and confer in good faith regarding wages, hours, and other terms and
conditions of employment with representatives of recognized employee organizations. PERB
Regulation 32602, subdivision (c), makes it an unfair practice under the MMBA for a public
agency to refuse or fail to meet and confer in good faith with an exclusive representative as
required by MMBA section 3505.
In determining whether a party has violated MMBA section 3505 and PERB
Regulation 32603(c), PERB utilizes either the "per se" or "totality of the conduct" test,
depending on the specific conduct involved and the effect of such conduct on the negotiating
process. (Stockton Unified School District (1980) PERB Decision No. 143.) It is well-settled
that an employer who makes a pre-impasse unilateral change in an established negotiable
policy violates its duty to meet and confer in good faith. (NLRB v. Katz (1962) 369 U.S. 736.)
Such unilateral changes are inherently destructive of employee rights and are a failure per se of
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(County of Sonoma, supra, PERB Decision No. 2173-M, citing Civ. Code§ 1638, City of
Riverside (2009) PERB Decision No. 2027-M; Marysville Joint Unified School District (1983)

PERB Decision No. 314.)
Here, the MOU does not address the issue whether an employee is entitled to payment
of a shift differential or special pay premiums when utilizing union released time. 12 Under the
provision of the MOU entitled "Applicability of Shift Differentials," shift differentials do not
apply to only five types of paid time. They are "vacation, sick leave, holiday pay, call or
standby duty." Under that same provision, there are only nine classes of employees not
eligible for shift differentials, namely "Physician I, II, III" "Psychiatrist I, II, III," and
"Psychiatrist IM, IIM, IIIM." If the parties had agreed at the time they entered into the MOU
that employees on union released time would not be eligible for shift differentials, that
agreement is not expressed in this provision on the applicability of shift differentials.
Section 2(b) under Article 31 of the MOU governs separate payroll deductions and time
reporting codes for union released time. The provision requires the County to provide SEIU
with two payroll codes for union released time. It also provides that released time reported
under the time code SEIUP shall be reimbursed by SEIU, but the provision otherwise does not
address the issue of how union released time is to be paid. Other sections of Article 31
governing specific types of union released time do. For example, under section 11, released
time for SEIU Executive Board meetings "shall be taken as an approved leave of absence
charged against the appropriate representative's paid leave banks or the employee may remain
on the County payroll and SEIU shall be obligated to reimburse County based on actual costs

R Released time is time during the workday during which an employee is excused from
work to participate in negotiations. (Anaheim Unified High School District (1981) PERB
Decision No. 177.
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for salary and benefits." Reimbursement by SEIU is also required by section 12 governing
released time for the President to work full time for SEIU. By contrast, there are no provisions
containing any requirements as to how the various types of union released time at issue in this
matter - collective bargaining, grievance representation meetings, Education and Training
Release Time meetings and Regional Council meetings - are to be paid. We therefore
conclude that the MOU is silent on this issue.
Where a contract is silent or ambiguous, an established policy can also take the form of
an established past practice or bargaining history. (Rio Hondo Community College District
(1982) PERB Decision No. 279; Compton Community College District (1990) PERB Decision
No. 790.) The Board has described an established past practice in a number of similar ways.
The Board has stated that it must be unequivocal, clearly enunciated and acted upon, and
readily ascertainable over a reasonable period of time as a fixed and established practice
accepted by both parties. (County of Placer (2004) PERB Decision No. 1630-M, citing
Hacienda La Puente Unified School District (1997) PERB Decision No. 1186; see also
Riverside Sheriffs' Assn. v. County of Riverside (2003) 106 Cal.App.4th 1285, 1291.) In
addition, PERB has described an enforceable past practice as one that is "regular and
consistent" or "historic and accepted." (Hacienda La Puente Unified School District, supra,
PERB Decision No. 1186.) PERB has also held that a past practice is established through a
course of conduct or as a way of doing things over an extended period of time. (Pajaro Valley
Unified School District (1978) PERB Decision No. 51 (Pajaro Valley); Cajon Valley Union
School District (1995) PERB Decision No. 1085.)
The amended charge alleges that the practice of paying shift differentials or special pay
premiums to employees on union released time was in place for "many years." A new payroll
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Decision No. 51, sufficient to demonstrate an established past practice, thus satisfying the first
criteria of the prima facie case.
The remaining criteria are also satisfied. As alleged, the County implemented a change
in policy regarding payment of shift differentials or special pay premiums to employees on
union released time without giving SEIU notice or an opportunity to bargain over the change.
The County does not dispute that it did not follow meet and confer procedures. An alleged
policy of reducing the compensation of employees on union released time has a generalized
effect or continuing impact upon bargaining unit members' terms and conditions of
employment, namely wages. The alleged change therefore constitutes a change in policy
rather than an isolated breach. Last, the change in policy concerns a matter within the scope of
representation. (See, e.g., Anaheim Union High Schoo/District (1981) PERB Decision
No. 177 [paid release time is negotiable because it relates to wages].) Therefore, we conclude
that the elements of an unlawful unilateral change have been satisfied for prima facie purposes.
In response to the charge, the County contends that the MOU controls, and is not
trumped by past practice. It also contends that to the extent the Board finds the terms of the
MOU to be ambiguous, SEIU has failed to allege sufficient facts constituting an established
past practice.
For the reasons discussed above, we reject the County's argument that the MOU
"clearly provides that shift differentials exclusively apply" only to employees who are
"actually working." For support, the County relies on the section of the MOU governing the
applicability of the shift differentials, which provides that "[s]hift differentials do not apply to
vacation, sick leave, holiday pay, call or standby duty." The County appears to equate union
released time with being absent from work, and concludes that in either case, employees are
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not "actually working" and therefore are not eligible for shift differentials or special pay
premiums. There are several problems with this argument. First, presumably there was
nothing to prevent the parties from including union released time in the finite list of exclusions,
but as written, union released time is not explicitly exempted from the application of shift
differentials. Second, union released time is of a categorically different nature of paid time
than vacation, sick leave, holiday pay, call or standby duty. Employees on union released time
are physically at the worksite, but have been released from their regularly assigned duties by
the County for a designated period of time. They are not at home, on vacation or otherwise
free to attend to personal or other non-work related business. Therefore, union released time is
not comparable to vacation, sick leave, holiday pay, call or standby duty. While true that
employees on union released time are not performing their regular duties, they are participating
in union activities related to the workplace.
The County also points to language in the MOU setting forth the various types of shift
differentials in arguing that shift differentials only apply to employees working their "regularly
scheduled shift." While regularly assigned duties are necessarily performed during regularly
scheduled shifts, the County's conflation of the two concepts is rejected. Notwithstanding any
shift changes necessary to accommodate the scheduling of collective bargaining sessions,
employees on union released time are excused from their regularly assigned duties. By
agreeing to the phrase "regularly scheduled shift," we discern no intent by the parties to deny
employees the shift differentials or special pay premiums they would have received but for
their participation in collective bargaining. At a minimum, this phrase, as it applies to the
determination of eligibility for shift differentials or special pay premiums, is sufficiently
ambiguous, and therefore warrants an examination of SEIU's past practice claim. In addition,
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that such leave was being used for union activity unrelated to Omnitrans. The chief executive
officer and general manager of Omnitrans made the discovery when he saw on the front page
of the newspaper a photograph of an Omnitrans employee picketing a county building on
behalf of workers not employed by Omnitrans. The Board found that Omnitrans never
"knowingly" granted union paid leave for purposes unrelated to Omnitrans, and once it
discovered that the union was using employees on union paid leave for purposes related to
other employers, it stopped this practice.
In arguing that SEIU has failed to establish a binding past practice, the County is
relying on the word "knowingly" in the following statement in Omnitrans: the employer "did
not knowingly approve union paid release time for non-Omnitrans related activities as claimed
by ATU." The County contends that to the extent the County made payments of full wages
including shift differentials or special pay premiums to employees on union released time, it
did not do so "knowingly."
The County's reliance on Omnitrans, supra, PERB Decision No. 1996-M, is misplaced.
Accepting the facts as alleged to be true, prior to March 2011, the County paid full wages
including shift differentials or special pay premiums to employees whom the County released
from their regular duties to engage in union released time activities. While the County appears
not to have differentiated between wages earned for performance of regular duties and wages
earned for participation in approved union released time activities for time reporting and
payroll purposes, this does not mean that this practice was not "knowingly" followed by the
County as that word was intended by the Board in Omnitrans. In Omnitrans, once the
employer granted a union leave request, the employer had no reason to question whether such
leave was being used consistently with its understanding of authorized uses. Here, in contrast,
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