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On May 3, 2011, the PERB Office of the General Counsel issued a complaint that
alleged the City violated its duty to bargain in good faith when it requested that Local 3 meet
and confer regarding a successor contract two weeks after implementing its LBFO. The
complaint also alleged the City breached its duty to participate in impasse procedures or, in the
alternative, failed to bargain in good faith when the City continued to demand to bargain and
threatened to impose a five-percent wage reduction when the wage reduction was not
reasonably comprehended in the LBFO that was previously imposed. By the above conduct,
the City is alleged to have violated MMBA sections 3503, 3505, 3505.4, 2 3506, 3509(b) and
3

PERB Regulation
Regulation 32603(a),
32603(a), (b),
(b), (c)
(c) and
and (e).'
(e).
PERB

The City answered the complaint on May 20, 2011, denying the substantive allegations
and asserting affirmative defenses.
The parties participated in a settlement conference conducted by a Board agent on
June 30, 2011, but the matter was not resolved.
In lieu of a formal hearing, the parties submitted a stipulation of facts and exhibits. The
parties submitted briefs on January 17, 2012. On March 26, 2012, the matter was reassigned to
the undersigned as the previous Administrative Law Judge (ALJ) discovered she may have
participated in the review of the injunctive relief request. Neither party objected to the
reassignment.
On March 30, 2012, the undersigned ALJ proposed to take official notice of Assembly
Bill (AB) 1852 and its legislative analyses which eventually led to the enactment of MMBA
section 3505.4. The interpretation of MMBA section 3505.4 is at the center of the dispute. By
2

MMBA section 3505.4 was subsequently amended by AB 646, Ch. 680/Stats. 2011.
The relevant provisions referenced in this case were added to section 3505.7 effective
January 1, 2012.
3

PERB Regulations are codified at California Code of Regulations, title 8,
section 31001 et seq.
22

April 6, 2012, neither party objected to the request for official notice and submitted brief
arguments in support of its interpretation of MMBA section 3505.4. Official notice is
therefore taken of AB 1852 and its legislative history. The matter was submitted for proposed
decision as of April 6, 2012.
FINDINGS OF FACT
Jurisdiction
Local 3 is a "recognized employee organization" within the meaning of MMBA
section 3501 (b) and an "exclusive representative" within the meaning of PERB
Regulation 32016(b), of the City's employees in Unit 3 - Maintenance, and Unit 16 - Utilities
Systems Operators. The City is a public agency within the meaning of MMBA section 3501(c)
and PERB Regulation 32016(a).
Background
Christine Sliz (Sliz) is the City's Employee Relations Manager. Don Dietrich
(Dietrich) is the Local 3 Director of Public Employees Division.
Local 3 and the City are parties to a Memorandum of Understanding (MOU) that
expired June 30, 2009. In April 2009, Local 3 and the City initiated negotiations for a
successor agreement. The parties eventually participated in pre-impasse and post-impasse
procedures from March 20, 2010 through May 25, 2010. On May 25, 2010, the City Council
voted to impose its LBFO. The LBFO contained only one proposal, a two-tiered retirement
plan. 4

# An allegation of bad faith bargaining regarding the implementation of the LBFO
was the subject of two other unfair practice charges filed by Local 3 (SF-CE-742-M and
SF-CE-743-M). The proposed decision issued in those consolidated cases did not find bad
faith bargaining.
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decision which upheld a city's decision to implement a LBFO comprised of a three-year MOU.
The city's implementation of the MOU deprived the union of the opportunity to bargain for the
three-year period.
The Senate Floor Analysis for AB 1852 explains the Legislature was seeking to reverse
the decision of the court and prohibit a public agency from unilaterally implementing a MOU
that would impede a union's right to bargain for an extended period. There is no reference in
the legislative history to a cooling off period which bars a public agency from requesting
negotiations.
Accordingly, the City's conduct, requesting Local 3 to convene negotiations following
implementation of a LBFO, does not demonstrate bad faith bargaining; nor does the City's
continued demand to bargain or the presentation of its opening proposal for a five percent
wage reduction.
PROPOSED ORDER
Based upon the foregoing findings of fact and conclusions of law and the entire record
in this matter, the complaint and underlying unfair practice charge in Case No. SF-CE-768-M,

Operating Engineers Local 3 v. City of Santa Rosa, are hereby DISMISSED.
Pursuant to California Code of Regulations, title 8, section 32305, this Proposed
Decision and Order shall become final unless a party files a statement of exceptions with the
Public Employment Relations Board (PERB or Board) itself within 20 days of service of this
Decision. The Board's address is:
Public Employment Relations Board
Attention: Appeals Assistant
1031 18th Street
Sacramento, CA 95811-4124
(916) 322-8231
FAX: (916) 327-7960
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