


concluded that the City engaged in surface bargaining and prematurely declared impasse in 

negotiations with the Association. The City excepts to the ALJ' s findings that the parties were 

not at genuine impasse when the City unilaterally imposed its LBFO. 

The Board itself has reviewed the record in this matter, including the pleadings, the 

hearing record, the proposed decision, the City's exceptions and the Association's response.3 

We conclude that the ALJ' s findings of fact are supported by the hearing record, and we adopt 

them as the Board's, consistent with our discussion of the facts below which addresses the 

City's exceptions. The ALJ's conclusions oflaw are well-reasoned and in accordance with 

applicable law, and we adopt them as the Board's. We, therefore, affirm the ALJ's proposed 

decision, supplemented by the following discussion of the issues raised by the parties' 

exceptions. 

FACTUAL SUMMARY 

The Association and the City were parties to a memorandum of understanding (MOU) 

with a term of July 7, 2007 through January 2, 2009.4 

Anthony Rivas (Rivas), a former firefighter/paramedic for the City, served as president 

of the Association from January 2010 to May 2012. Thomas Sharpe (Sharpe) was the 

Association's chief negotiator. D-B Heusser (Heusser) was the City Manager at all relevant 

times. 

3 PERB Regulations are codified at California Code of Regulations, title 8, 
section 31001 et seq. Our regulations governing appeals to the Board itself (PERB 
Regs. 32300 - 32325) make no provision for a reply to a response. Without foreclosing our 
discretion in an appropriate future case to request or consider a reply, we note that in this case 
we did not consider the reply. 

4 The record is inconclusive as to whether the MOU was extended and, if so, the MOU 
extension's effective dates. 
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In March 2011, 5 the City held a roundtable meeting to brief representatives of the 

City's six bargaining units on the City's budget and financial situation. Representatives of the 

Association were not present at the meeting. Heusser described the roundtable meeting as "an 

informal meeting .... with individuals at the beginning [ of negotiations] to let them know 

where we were going to go." (Reporter's Transcript (RT).) The evidence indicates that the 

parties did not exchange proposals or otherwise engage in substantive negotiations at the 

March 2011 roundtable meeting. 

The City excepts to the ALJ' s determination that a roundtable meeting was conducted 

on March 16, arguing that the only event occurring on March 16 was Heusser' s issuance of a 

"MEMORANDUM" (Memorandum) dated March 16, in which he indicated that at "a previous 

meeting," he had proposed graduated employee California Public Employees' Retirement 

System (CalPERS) contributions, a furlough of a maximum of 10 percent, and a reopener 

provision for the 2012-2013 year to discuss the salary of those within the various bargaining 

units. However, the City's single witness, Heusser, testified as follows to questioning by the 

City's counsel: 

Q Do you recall conducting this initial roundtable 
meeting with the various bargaining units during the month of 
March of 2011? 

A Yes. 

Q And do you recall which bargaining units were 
represented at that meeting? 

A I do think that all the units except the fire were at 
this unit. 

Q Okay. 

A Or at this meeting. I'm sorry. 

5 Hereafter all dates refer to 2011, unless otherwise noted. 
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Q Do you know why the fire were not there? 

A I have no idea. 

(RT.) 

Although Heusser did not explicitly state that the meeting occurred on March 16, it was 

reasonable for the ALJ to deduce from the record that the meeting occurred on that date, since 

the aforementioned Memorandum to the various employee associations was dated March 16. 

Regardless, the exact date of this March roundtable meeting has no bearing on our analysis. 

The City concedes that this meeting was not a meet-and-confer session with the Association, 

and fails to explain in its exceptions the import of the date of this meeting. For this reason, this 

exception is rejected. 

The City and the bargaining unit representatives held a second roundtable meeting on 

May 10. Rivas attended the meeting on behalf of the Association. Heusser reported that the 

City was still working on budget numbers, but expected that the City would need concessions 

from the employees for the 2011-2012 fiscal year because of a budget shortfall. At the time, 

every City employee was already subject to furloughs. 6 Heusser did not make specific 

proposals for employee concessions, but he said that the City wanted to eliminate furloughs for 

the new fiscal year while achieving cost reductions and asked the representatives to brainstorm 

and come up with ideas to address the budget shortfall. This meeting was not a meet and 

confer session with the Association, as the City did not even request bargaining until May 19. 

The parties' first meeting pursuant to this request occurred on June 2. 

6 The firefighters unit had been subject to a ten percent furlough for three years, 
equating to one day off per month without pay. (RT.) 
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The City excepts to the ALJ' s finding that the City made no specific proposals at the 

May 10 meeting, citing to its Memorandum dated March 16, 2011. However, there is no 

evidence that this Memorandum was distributed to the Association at the May 10 meeting. 

The only other date referenced on the document is a hand-written date of June 16, 2011, which 

Association Chief Negotiator Sharpe is alleged to have added when he first received this 

document. The City also cites to a fax dated June 26, 2011 listing a number of substantive 

bargaining issues. Again, there is no reference to the May 10 meeting. Neither of these 

exhibits supports the City's exception, and we therefore reject it. By the City's own 

admission, negotiations with the Association were not even requested by the City until May 19 

and did not commence until June 2. 

On May 16, the bargaining unit representatives from all bargaining units (including the 

Association) returned for a third roundtable meeting. Reusser reported the City was projecting 

a budget deficit of $1. 7 million for fiscal year 2011-2012. According to Reusser, revenues 

were up slightly, but expenses were up as well, including CalPERS retirement, health 

insurance, and miscellaneous costs. Reusser asked representatives from each bargaining unit 

what they could do to help bridge the budget gap. Rivas responded by asking Reusser for a 

breakdown of the increased costs. 

On May 19, Reusser sent a letter to Sharpe stating: 

This letter is written to request a meeting in which to open the 
meet and confer process as it pertains to the 2011-2012 fiscal 
year budget and the proposed transition agreement between 
Selma Firefighters Local #3 716 and CalFire. 

At that time, the City was considering contracting with the California Department of 

Forestry and Fire Protection (CalFire) to provide fire and emergency medical services. If a 

contract were to be approved, the City's firefighters would become employees of CalFire. 
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The Association and the City met for their first bargaining session on June 2. Reusser 

again discussed the need for employee concessions. He verbally proposed that the Association 

members pay a part of the employee's share of the CalPERS contribution, 5 percent for two 

years, and thereafter an additional 1 percent each year, until the employee's share reached 

8 percent. 7 Reusser also stated that furloughs might have to continue. 

The Association requested information on the increased retirement, insurance, and 

miscellaneous costs. It also asked for a calculation of 1 percent of the CalPERS cost for the 

Association members. Reusser left the room and returned with the 1 percent cost information. 

The Association also asked for a City expenditure report. Later that day, the Association and 

the City discussed a possible transition from the fire department to CalFire. 

The parties resumed negotiations on June 16. Reusser distributed a written proposal 

dated March 16, 2011, which stated:8 

At a previous meeting I proposed the following change in the 

M.O.U. M.O.U. between the City of Selma and the Selma Firefighter 
Bargaining Unit. 

• The employees are asked to participate in the PERS at 5% 
for 2011-12; 5% for 2012-13; 6% 2013-14; 7% 2014-15 
and 8% 2015-2016. This means that employees would be 
contributing to the employee side of the PERS retirement 
program. 

• That the employees offer a furlough of a maximum of 
10%. 

"I It appears from the record that prior to the City's imposition of the LBFO, the City 
was picking up the entire employee's share of the CalPERS contribution. 

8 Rivas testified that he first saw the written proposal on June 16. Reusser testified he 
prepared the proposal on March 16, and had previously distributed similar memos to the other 
bargaining units. Reusser knew the Association was not at the March 2011 roundtable 
meeting, but could not recall if the memo had been given to the Association before the June 16 
meeting. 
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• That, if the unit agrees, to the above the City Manager will 
for the 2012-2013 year open discussion on salary of those 
with in the bargaining unit. 

The City excepts to the ALJ' s finding that the Memorandum dated March 16, 2011, 

was not distributed to the Association until June 16. The City cites to the record, including 

Rivas' testimony, in arguing that the Memorandum was distributed to the Association both on 

May 10 and June 2. However, Rivas' testimony does not support the City's exception. Rivas' 

above-referenced testimony indicates that the parties made no specific proposals at the May 10 

meeting. Rivas testified as follows regarding the parties' initial negotiating session on June 2: 

A What he said was that we -- that the city wanted us 
to pay five percent for two years and then one percent each 
subsequent year until a total of eight percent. 

Q Was that couched in terms of a formal proposal 
from the city? 

A No. 

Q How was it couched? 

A He just told us verbally. He verbally told us. 

Q And according to your testimony, sir, that's the 
first occasion on which the firefighters contributing to the PERS 
was discussed; is that true? 

A Correct. 

(RT.) 

No agreements were reached on June 2 or June 16. 

The "verbal" nature of the City's proposal indicates that no written proposals were 

provided to the Association on June 2. Rivas' testimony that he first saw the Memorandum 
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when it was "handed to us on our meeting on June 161
\" is not credibly contradicted by any 

other evidence offered by the City. (RT.) This exception is therefore rejected. 

By June, the projected budget deficit had been reduced. Heusser informed the 

Association the budget deficit was now approximately $830,000. 

The City Council (Council) held a budget workshop during the June 29 Council 

meeting, which Rivas attended. Council members were given two options, reflecting a City 

budget with and without employee concessions. 

The City asserts without contradiction that, as a general law city, it is required to have a 

budget adopted by July 1 of each year or it cannot expend funds, including paying bills and 

issuing payroll. However, it may apparently extend this deadline by a vote of the Council. At 

the June 29 meeting, the Council did exactly this. Because it was not ready to adopt a final 

budget, it adopted a resolution allowing the City to continue to operate and expend funds until 

a final budget was approved. Heusser testified that the resolution was adopted to allow time 

"[t]o finalize our budget and finalize any negotiations that might be underway." (RT.) The 

resolution did not specify the duration of the budget extension, or establish a new deadline for 

a budget to be adopted. 

On June 30, Rivas was summoned by Heusser to an emergency meeting the next day, 

July 1. Rivas did not bring Sharpe to the meeting. 

On July 1, Association representatives Rivas, Jeremy Owens and Paul Demers attended 

the meeting with Heusser and Steve Yribarren, the City's finance consultant. Heusser 

distributed a memo, which stated, in part: 

The Selma City Council has agreed to the following and has 
directed me to present this our last, best and final offer to the 
Selma Firefighters Union. 
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1. The City of Selma will place all members of the Union at 
100% and thus eliminate the use of furloughs. 

2. The members of the Union would pay 8% of the employee 
contribution side of the Calpers retirement program. 

The memo requested a written response by July 7. 

The City offered no explanation for the change in its proposal. Rivas commented on 

the short response time and Reusser gave the Association an additional day or two to respond. 

On July 8, Sharpe sent the Association's counter-proposal to Reusser, which stated, in 

relevant part: 

Please regard the following as a comprehensive counter-proposal 
to the City proposal dated 1 July 2011. The proposal is intended 
as a package proposal, which means that we are prepared to 
recommend that our members accept a contract that includes each 
of the components set out in our counter-proposal. Should the 
City not accept the package counter-proposal set out below, we 
remain willing to continue the meet and confer process with the 
goal ofreaching agreement on an MOU for F/Y 2011-2012. The 
proposed terms are as follows: 

(1) 1 year term, from July 1, 2011 through June 30, 2012. 

(2) No furloughs of bargaining unit employees during term. 

(3) The Employer-Paid Member Contribution or EPMC (the 
amount paid by the City that otherwise would be paid by 
bargaining unit employees) will be reduced from the 
current 9% to 1 %, with the result being that bargaining 
unit employees will pay 8% of the member contribution, 
while the City will pay 1 % EPMC. 

( 4) If the City does not enter a contract with the State of 
California, Department of Forestry and Fire Protection 
(CAL FIRE) prior to January 1, 2012 for CAL FIRE to 
provide full-service fire protection and emergency 
medical response for the City of Selma, the base salaries 
for all bargaining unit employees will be increased by six 
percent (6%) effective January 1, 2012. 
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(5) The City will not enter into any contract or agreement 
with any party other than Cal Fire to provide the services 
currently provided by the covered employees. 

Having not received a response from the City, Rivas e-mailed Heusser on July 12, 

inquiring if he had received the Association's counter-proposal and reiterating the 

Association's continued willingness to meet and confer if the City did not accept the counter­

proposal. Heusser responded immediately, saying he planned to take the counter-proposal to 

the Council. 

The following day, Heusser informed Sharpe by letter that the Council had rejected the 

Association's "package proposal" and that the City believed the parties were at impasse due to 

the "prolonged" negotiations and the significant differences between the parties' positions. 

The letter further stated that the City would consider adopting a budget at its July 13 council 

meeting that incorporated the City's LBFO. The letter concluded: 

The City is certainly willing to listen to any further proposals the 
Fire Fighters may wish to make. However, our current fiscal 
situation does not provide us with many options other than taking 
appropriate measures to decrease employee costs. 

Upon receiving this letter on July 15, Rivas tried unsuccessfully to contact Heusser. 

On Monday, July 18, before 8:00 a.m., Rivas sent an e-mail to Heusser stating that the 

Association wanted to continue the meet and confer process and was available to meet that 

day. Sharpe also called and left a voicemail message for Heusser that the Association wanted 

to meet. Heusser responded to both Rivas and Sharpe by e-mail that he was busy preparing for 

the Council meeting and did not have time to meet that day. 

The Council adopted a resolution immediately imposing the City's LBFO on July 18. 
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PROPOSED DECISION 

The ALJ concluded that, considering the totality of the circumstances, the City had not 

bargained in good faith prior to declaring impasse and imposing its LBFO. The City's conduct 

relied on by the ALJ in support of this conclusion included: the limited number of face-to-face 

negotiation sessions, lack of discussion of the changes in the City's successive proposals, 

failure to bargain with the Association after receiving the Association's counter-proposal, 

rushing to conclude negotiations and adopt a budget, failing to discuss or clarify positions, and 

failing to determine if there was room for movement. 

The ALJ concluded that the City violated MMBA sections 3505 and 3509(b), and 

PERB Regulation 32603(c), by failing to meet and confer in good faith and by prematurely 

declaring impasse. This same conduct interfered with the rights of employees to be 

represented by the Association in violation of MMBA section 3506 and PERB 

Regulation 32603(a), and denied the Association its right to represent employees in their 

employment relations with the City in violation of MMBA section 3503 and PERB 

Regulation 32603(b). Because the City did not satisfy its obligation to meet and confer in 

good faith, its declaration of impasse was premature and it was therefore not permitted to 

implement the LBFO, according to the ALI. 
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the parties an opportunity to negotiate a different remedy. If the parties were unwilling or 

unable to reach agreement, the ordered remedy would go into effect. 

CITY'S EXCEPTIONS TO ALI'S LEGAL CONCLUSIONS 

The City excepts to the ALJ' s legal conclusions, claiming that she erred in finding the 

City had engaged in surface bargaining because "the complaint does not allege 'surface 

bargaining,"' and because the ALJ failed to make any determination concerning the existence 

or non-existence of "surface bargaining." According to the City, the ALJ used an 

inappropriate standard to erroneously conclude that the City prematurely declared impasse. 

The City asserts that this conclusion is erroneously premised upon speculation. 

THE ASSOCIATION'S RESPONSE TO CITY'S EXCEPTIONS 

The Association asserts that the evidence establishes that the City's declaration of 

impasse was premature under the totality of bargaining conduct analysis applied in the 

proposed decision. The Association asserts that the ALJ' s finding of premature declaration of 

impasse was based on the application of the correct legal standard, viz., that a valid request for 

bargaining had been made on a subject within the scope of bargaining and that there was a 

premature declaration of impasse: The Association also asserts that the ALJ' s conclusions 

were not based on speculation. 

DISCUSSION 

As we recently noted in County of Riverside (2014) PERB Decision No. 2360 

(Riverside), an employer may impose terms and conditions of employment reasonably 

comprehended within its LBFO, "but only after reaching a bona fide impasse in negotiations 

after negotiating in good faith." (Riverside, at p. 11.) Thus, imposition of an LBFO prior to 

reaching a bona fide impasse is an illegal unilateral change. An employer's premature 

declaration of impasse has also been found to demonstrate an intent to subvert the negotiating 
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process, even in the absence of a unilateral imposition of terms and conditions of employment. 

(Kings In-Home Supportive Services Public Authority (2009) PERB Decision No. 2009-M; 

Regents of the University of California (1985) PERB Decision No. 520-H.) 

The question therefore in this case is whether the impasse declared by the City on 

July 18 was bona fide, i.e., whether it was reached after the parties had engaged in good faith 

bargaining and "nonetheless, reached a point in their negotiations where continued 

[negotiations] would be futile." (Mt. San Antonio Community College District ( 1981) PERB 

Order No. Ad-124, p. 5 (Mt. San Antonio).) If an impasse has not been preceded by good faith 

bargaining, assessed by a consideration of the totality of circumstances, it is not bona fide. 

(Riverside, supra, PERB Decision No. 2360; Mt. San Antonio.) 

We conclude, with the ALJ, that the City's bargaining conduct prior to its imposition of 

its LBFO demonstrated a lack of intent to reach an agreement with the Association. The City 

engaged in surface bargaining and prematurely declared impasse on July 1, demonstrating a 

rush to impasse, which we have condemned in City of San Jose (2013) PERB Decision 

No. 2341-M, pp. 20-21, 39-43. After such declaration, the City continued its bad faith conduct 

by refusing to meet with the Association, thereby foreclosing the possibility of genuinely 

bridging the differences between them. ( Oakland Unified School District (1981) PERB 

Decision No. 178.) 

The ALJ' s conclusion that the City engaged in surface bargaining up to and after its 

declaration of impasse is amply supported by the facts. Negotiations did not begin until 

May 19, at the earliest, when the City requested that the Association meet and confer. Only 

two meetings occurred, and no proposals were presented to the Association until the second 

meeting on June 16. At that meeting, the Association did not present a counter-offer, instead 

reiterating its request for expense reports showing the increase in the City's CalPERS costs. In 
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response, Heusser provided the Association with responsive expense reports. Heusser 

requested that the Association put in writing its request for the City's target amount of 

employee concessions for bridging the gap in CalPERS costs. The record does not reflect that 

the City solicited a counter-offer or otherwise expressed urgency in getting a response from the 

Association. 

On July 1, the City called an emergency meeting and presented the Association with its 

LBFO, which, without explanation, significantly changed the City's proposal by demanding an 

immediate 8 percent employee contribution to CalPERS costs and rescinding the furlough. 9 

The Association responded with its counter-proposal accepting this new economic landscape in 

principle, albeit with an additional proposal concerning a future conditional wage increase. 

Despite the Association's multiple requests to continue negotiations if the City found the 

Association's counter-proposal unacceptable, the City refused to meet to discuss the proposal, 

thereby foreclosing an opportunity to clarify positions or determine if there actually was no 

room for further movement. 10 As the ALJ observed, the City appeared to be "in a rush to 

conclude negotiations and adopt a budget," even though the City had given itself more time to 

adopt a budget and complete negotiations. 

Contrary to the City's exception, the ALJ did not base her conclusion that the impasse 

declaration was premature on the single factor that there had been only two negotiation 

9 The obligation to bargain in good faith requires parties to explain their reasons for a 
particular bargaining position to permit bargaining to proceed on the basis of mutual 
understanding. (Jefferson School District (1980) PERB Decision No. 133.) 

10 As PERB has previously held, failing to act on the Association's proposals or to offer 
counter-proposals is an indicium of surface bargaining. (San Mateo Community College 
District (1983) PERB Order No. Ad-133.) 
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sessions. Her conclusion was based appropriately on the totality of circumstances described 

above. 

The City asserts that the ALJ' s conclusion regarding surface bargaining was improper 

because "surface bargaining" was not alleged in the complaint. We reject this exception. The 

City was on clear notice of the scope of the allegations and had sufficient opportunity to 

address all relevant facts. Both the initial unfair practice charge and the complaint allege that 

the City refused to meet in good faith with the Association and failed to bargain to impasse 

before implementing its LBFO. The concept of surface bargaining is reasonably contemplated 

within allegations of bad faith bargaining. (See, e.g., Muroc Unified School District (1978) 

PERB Decision No. 80, pp. 13, 22.) 

In light of the City's conduct, we agree with the ALJ that the impasse declared by the 

City on July 1 was not bona fide because it was not reached after good faith negotiations and 

was therefore premature. Its imposition of the LBFO on July 18 therefore constitutes a 

unilateral change in terms and conditions of employment, a per se violation of the duty to 

bargain in good faith. 

The City's refusal to negotiate after presenting its revised July 1 proposal, the limited 

number of face-to-face bargaining sessions that preceded the July 1 declaration, and the City's 

refusal to provide any explanation for its sudden change in its LBFO, considered together, 

indicate that the City prematurely declared impasse without bargaining in good faith. This bad 

faith conduct continued after July 1 when the City refused to meet with the Association after 

receiving its July 8 counter-proposal. 

We disagree with the City's characterization of the Association's July 8 salary proposal 

as outside of a pre-determined range of bargaining subjects. The City asserts that the parties' 

negotiations "were solely for terms and conditions of employment for the 2011-2012 fiscal 
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year," and that "negotiations with all units, including the Firefighters, were limited to 

addressing implementation of furloughs and measures requiring employee contributions for 

retirement benefits as a means of cutting costs and closing the budget deficit." 

This assertion is refuted by Heusser' s March 16 "Memorandum" in which he indicated 

that at "a previous meeting," he had proposed graduated employee CalPERS contributions, a 

furlough of a maximum of 10 percent, and a reopener provision for the 2012-2013 year to 

discuss salary of those within the bargaining unit. The salary reopener, by its own terms, 

would not apply to "terms and conditions of employment for the 2011-2012 fiscal year," and 

goes beyond the issues of furloughs and employee contributions for retirement benefits. 

Given the City's initial salary-related reopener proposal, the Association's later salary­

related counter-proposal (albeit linked to whether or not the City contracted with CalFire) was 

directly related to the City's reopener proposal. Even had it not been, there was no evidence of 

mutually negotiated ground rules that restricted the scope of bargaining subjects. 

We also reject the City's assertion that the Association's bargaining request lacked 

specificity as to subjects of bargaining. The Association's request was to negotiate over its 

July 8 counter-proposal, which clearly described the subjects of bargaining-furlough, 

CalPERS contribution, salary, and potential contracting out to CalFire. If the City was unclear 

about the meaning of any of these proposals, it had a duty to seek clarification. (Jefferson 

School District (1980) PERB Decision No. 133, p. 11; Healdsburg Union High School District 

and Healdsburg Union School District/San Mateo City School District (1984) PERB Decision 

No. 375, pp. 8-10). It made no effort to do so. As noted above, the range of issues 

encompassed by the parties' discussions and proposals covered implementation of furloughs, 

measures requiring employee contributions for retirement benefits, and employee salaries. The 

City was clearly on notice of the scope of the bargaining subjects subsumed under the 
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Association's request, and cannot be heard to complain that it was ignorant of what the 

Association wanted to negotiate about. 

The Association's proposal tying a salary increase to a CalFire subcontracting provision 

(discussed in further detail below) did not excuse the City's failure to bargain prior to 

implementing its LBFO, especially given the City's inclusion of a salary-related reopener in its 

initial bargaining proposal. Employee compensation is a negotiable subject matter, and the 

City was obligated to bargain over the Association's compensation proposal, regardless of 

whether or not the parties had considered this topic in previous proposals or discussions. 

The City is correct that as of June 2 the parties engaged in separate but sequential 

negotiations over employee concessions on the one hand, and over the proposed transition 

agreement between the Association and CalFire to provide fire and emergency medical 

services on the other hand. However, the Association's July 8 counter-proposal merged these 

two topics by proposing that the possible lack of a CalFire agreement by a certain date would 

trigger a proposed salary increase. Contrary to the City's claim, there is nothing improper with 

the Association's inclusion of this term in its July 8 counter-proposal. The parties were 

simultaneously negotiating over wages at the same time they were discussing furloughs and the 

increase of employees' contribution to CalPERS. Wages are obviously within the scope of 

negotiations, and the City has failed to show how the Association's proposal thwarted further 

negotiations. This salary counter-proposal cannot be carved out from the wider MOU 

negotiations simply because it references the potential CalFire contract. It was part and parcel 

of the ongoing negotiations for a new MOU. 

The City argues that the Association's inclusion of this salary counter-proposal "is 

conduct which subverts an agreement and it is an attempt to insist on the negotiations covering 

a topic that is not a mandatory subject of bargaining." The City also argues that "[i]t is the 
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Firefighters who engaged in surface bargaining, not the City." We need not address the 

negotiability of the issues to which the City refers, since the record does not indicate that the 

City objected to the Association's proposal on these grounds, indicating that the Association's 

alleged conduct had no effect on the progress of bargaining. (See, e.g., San Mateo County 

Community College District (1993) PERB Decision No. 1030 [insistence to impasse on a non­

mandatory subject will not be found unlawful unless opposition to the proposal was 

communicated to the proponent during bargaining].) 11 

We also reject the City's assertion that the Association's "package" counter-proposal 

required either full acceptance or rejection by the City. This argument is belied by the wording 

of the counter-offer itself: "Should the City not accept the package counter-proposal set out 

below, we remain willing to continue the meet and confer process with the goal of reaching 

agreement on an MOU for F/Y 2011-2012." The Association never characterized its proposal 

as an "all-or-nothing" proposition. The City was reasonably on notice that a party may make a 

"package proposal" with the intention that all proposals be considered by the parties at the 

same time, without any implication that the recipient party must accept all or none of the 

proposals. The wording of the Association's counter-proposal, coupled with Rivas' July 12 

e-mail to Heusser reiterating that the Association would be willing to continue bargaining, 

even if the City rejected the July 8 counter-proposal, demonstrates that the Association did not 

intend its July 8 proposal to be an "all-or-nothing" proposal. From these facts, it is apparent 

"WWe note that subcontracting has been found to be within the scope of negotiations 
under the MMBA where the employer seeks to provide the same or similar services through a 
subcontractor instead of continuing to use its own employees. (Rialto Police Benefit Assn. v. 
City of Rialto (2007) 155 Cal.App.4th 1295.) See also Lucia Mar Unified School District 
(2001) PERB Decision No. 1440, where PERB held that the school district's subcontracting its 
transportation services to a private company and laying off District bus drivers was not a "core 
restructuring" of District operations and was therefore negotiable. 
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that the Association was willing to continue negotiations even if its package was not accepted 

in total. 

The City claims that the Association was untimely in its July 8 counter-proposal, 

implying that this justifies its imposition of its LBFO. We reject this claim, as it is based on a 

false premise that the Association had long known of the City's likely proposals by the time 

the Association made its July 8 counter-proposal. The City misreads Rivas' testimony on this 

point. Rivas testified that at a May 10 meeting with Reusser and representatives of all the 

various bargaining units in the City, the parties talked about the upcoming budget year, but that 

"I don't know if it was terms and conditions." (RT.) Rivas added that "[t]here wasn't any 

specific about concessions. It was that there was going to be a budget deficit, but there wasn't 

anything in regards to specifics. He didn't have any specific information." (RT.) 

According to Rivas, the May 10 meeting "consisted of all bargaining groups meeting 

around a roundtable with the city manager and just discussion, open discussions of what the 

city was doing and where they were at." (RT.) Rivas testified that there were no specific 

proposals as to concessions that the City was requesting, but rather that the meeting was an 

"open little roundtable," and that Reusser "didn't have any numbers. He said they were still 

working on figures and numbers and they didn't have anything specific." (RT.) 

' 

Rivas also testified that during the May 10 meeting, Reusser did not discuss a need for 

employees to contribute a portion of the employee's share of the CalPERS contribution, and 

that Rivas requested more information about the increase in CalPERS costs. (RT.) The only 

substantive proposal Rivas recalled arising at the May 10 meeting was Reusser' s proposal that 

the City not issue any employee furloughs for the following fiscal year, but it did not include 

the amount of concessions the City would be requesting from the Association. 
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proposals as to concessions that the City was requesting, but rather that the meeting was an 

"open little roundtable," and that Heusser "didn't have any numbers. He said they were still 

working on figures and numbers and they didn't have anything specific." (RT.) 

Rivas also testified that during the May 10 meeting, Heusser did not discuss a need for 

employees to contribute a portion of the employee's share of the CalPERS contribution, and 

that Rivas requested more information about the increase in CalPERS costs. (RT.) The only 

substantive proposal Rivas recalled arising at the May 10 meeting was Heusser's proposal that 

the City not issue any employee furloughs for the following fiscal year, but it did not include 

the amount of concessions the City would be requesting from the Association. 
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According to Rivas, the first meeting at which the parties discussed any hard numbers 

was on May 16, when Heusser mentioned the City's budget deficit being $1.7 million and 

requested that the various bargaining units help to "bridge that gap." (RT.) 

Rivas testified that on May 16, the various employee organizations made separate 

presentations, but that no bargaining proposals were exchanged. (RT.) 

In alleging that Heusser made substantive demands for concessions to the Association 

on May 10, the City appears to be basing its argument on a pregnant negative in a question 

posed by its own counsel to Rivas: 

Q So is your testimony that absolutely no meetings 
whatsoever relating in any way, shape, or form to the terms and 
conditions for the upcoming fiscal year for bargaining units with 
the city occurred at any time prior to May 1 O? 

A That is correct. 

(RT.) 

The City's argument, based on this quoted language, appears to infer that, since no 

meetings relating to the terms and conditions for the upcoming fiscal year for bargaining units 

with the City occurred at any time prior to May 10, such terms and conditions should be 

assumed to have been discussed at the May 10 meeting. In light of Rivas' earlier testimony as 

quoted above, this inference is unsupported. 

We also disagree with the City's premise that it was obligated to present the LBFO and 

then declare impasse because of the proximity to the July 1 deadline for the Council to adopt a 

budget by the beginning of the fiscal year. This ostensible deadline was rendered moot when 

the Council adopted a resolution on June 29 that allowed the City to continue to operate 

beyond July 1 by authorizing expenditures according to the prior year budget appropriations. 
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The City does not point to any exigent circumstances justifying its need to declare 

impasse and impose the LBFO on July 18. Eyen if it had presented such evidence, 

[i]t has long been noted that such economic exigency provides no 
justification for suspending the duty to bargain in good faith. 
(San Francisco Community College District (1979) PERB 
Decision No. 105; San Mateo [County Community College 
District (1979)] PERB Decision No. 94; Pleasant Valley School 
District (1985) PERB Decision No. 488. See also, Sonoma 
County Organization of Public Employees v. County of Sonoma 
(1979) 23 Cal.3d 296, 303-314.) Nor is an employer's deadline, 
such as the beginning of a budget year or the expiration of an 
MOU, an excuse to avoid bargaining in good faith. (Newcor Bay 
City, [Div. of Newcor, Inc. (2005)] 345 NLRB 1229; Salinas 
Valley [Memorial Healthcare System (2012)] PERB Decision 
No. 2298-M, fn. 9; Calexico Unified School District (1983) 
PERB Decision No. 357; City of Davis (2012) PERB Decision 
No. 2271-M, Proposed Dec., pp. 45-47.) 

(Riverside, supra, PERB Decision No. 2360, p. 20) 

The City argues the ALJ' s statement that the City was in a rush to conclude 

negotiations and adopt a budget should not have factored into her totality of the circumstances 

analysis. Even if it had been in such a rush, the City argues it was justified by the fact that 

"[t]he necessity for a budget and its adoption only after conclusion of negotiations is expressly 

recognized by [MMBA] § 3505 .... " 

MMBA section 3 505, defining the concept of "meet and confer in good faith," states, in 

relevant part, that the parties shall 

endeavor to reach agreement on matters within the scope of 
representation prior to the adoption by the public agency of its 
final budget for the ensuing year. The process should include 
adequate time for the resolution of impasses where specific 
procedures for such resolution are contained in local rule, 
regulation, or ordinance, or when such procedures are utilized by 
mutual consent. 

21 

The City does not point to any exigent circumstances justifying its need to declare 

impasse and impose the LBFO on July 18. Even if it had presented such evidence, 

[ijt has long been noted that such economic exigency provides no 
justification for suspending the duty to bargain in good faith. 
(San Francisco Community College District (1979) PERB 
Decision No. 105; San Mateo [County Community College 
District (1979)] PERB Decision No. 94; Pleasant Valley School 
District (1985) PERB Decision No. 488. See also, Sonoma 
County Organization of Public Employees v. County of Sonoma 
(1979) 23 Cal.3d 296, 303-314.) Nor is an employer's deadline, 
such as the beginning of a budget year or the expiration of an 
MOU, an excuse to avoid bargaining in good faith. (Newcor Bay 
City, [Div. of Newcor, Inc. (2005)] 345 NLRB 1229; Salinas 
Valley [Memorial Healthcare System (2012)] PERB Decision 
No. 2298-M, fn. 9; Calexico Unified School District (1983) 
PERB Decision No. 357; City of Davis (2012) PERB Decision 
No. 2271-M, Proposed Dec., pp. 45-47.) 

(Riverside, supra, PERB Decision No. 2360, p. 20) 

The City argues the ALJ's statement that the City was in a rush to conclude 

negotiations and adopt a budget should not have factored into her totality of the circumstances 

analysis. Even if it had been in such a rush, the City argues it was justified by the fact that 

"[the necessity for a budget and its adoption only after conclusion of negotiations is expressly 

recognized by [MMBA] $ 3505 . . . ." 

MMBA section 3505, defining the concept of "meet and confer in good faith," states, in 

relevant part, that the parties shall 

endeavor to reach agreement on matters within the scope of 
representation prior to the adoption by the public agency of its 
final budget for the ensuing year. The process should include 
adequate time for the resolution of impasses where specific 
procedures for such resolution are contained in local rule, 
regulation, or ordinance, or when such procedures are utilized by 
mutual consent. 

21 



Section 3517 of the Dills Act, 12 nearly identically to MMBA section 3505, states that 

the parties shall 

endeavor to reach agreement on matters within the scope of 
representation prior to the adoption by the state of its final budget 
for the ensuing year. The process should include adequate time 
for the resolution of impasses. 

This Dills Act language was addressed by PERB in State of California (1994) PERB 

Decision No. 1067-S, in its adoption of an ALJ proposed decision: 

[C]ollective bargaining has no necessary linkage with the State 
budgetary process. The two activities can take place at the same 
time and no resolution of collective bargaining is required before 
introduction or approval of the budget. 

(Id., ALJ Proposed Dec., at p. 9.) 

Consistent with this reasoning, the City was not justified in its rush to conclude 

bargaining, declare impasse and impose its LBFO prior to its adoption of its budget. As we 

noted in Riverside, supra, PERB Decision No. 2360, p. 20, budget exigencies may have 

consequences on an employer's proposals, but do not suspend the duty to meet and confer in 

good faith. 

We disagree with the City's contention that the Association's request to meet with 

Heusser subsequent to the City's July 1 LBFO and the Association's July 8 counter-proposal 

was unreasonable in its timing, because the date it was received by Heusser (July 18) coincided 

with the date the Council was scheduled to implement the LBFO. The coincidence of Rivas' 

July 18 e-mail with the Council meeting implementing the LBFO does not indicate that the 

Association delayed its request unreasonably, especially in light of Rivas' July 12 e-mail to 

Heusser stating: "[S]hould the City not accept the package counter-proposal, we remain 

willing to continue the meet and confer process with the goal of reaching an agreement on an 

12 The Dills Act is codified at Government Code section 3512 et seq. 
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